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Guest Column

New skills for lawyers as AD]

The VBA/ VSB Joint Committee on Al-
ternative Dispute Resolution twice this
year, in January and June, presented a pro-
gram on the crucial role of Virginia attor-
neys as counselors un-
der the Virginia Rules
-of Professional Con-
duct. Because the sub-
ject of the program,
presented in concert
with the VSB Educa-
tion of Lawvers Sec-
tion and the VBA Cor-
porate Counsel Section,
- i8 so important, here
are some key points for
the benefit of those Vir-
not attend the sessions.
* Attorneys as a practical matter are
gatekze;m‘s for timely cimt am to

for any &spwbe for wm ths ammey is
consulted. This gives rise to the expectation
that attorneys will fulfill this function ef-
fecﬁvaiymmmafﬁwcim&’&hstmter-
ests. In Virginia, such expectatio
ly rises to the level of an e%zhwai reqmm
ment — a requirement that can best be dis-
patched by honing the knowledge and
skills necessary for compliance.

¢ Simply listed, the relevant Virginia
Rules of Professional Conduct (VRPC)
discussed in the program, with regard to
counseling clients, are these:

Rule 1.2 and Comment (1);

Rule 2.1 and Comment (2);

Rule 1.4 and Comments (1) and (5);

Rule 1.1 and Comments (2a) and (8);

Rule 1.3 and Comment (2).

¢ A theme throughout the CLE program
was the importance of attorneys under-
standing ADR processes and their differ-
ent potentials in order to advise clients
about the best process choices for their sit-
uation.

¢ The ADR gatekeeping function applies
to transactional attorneys as well as to lit-
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igators. Attorneys negotiating deals and
preparing contracts should be savvy and
proactive to shape processtes) for use
should problems arise in a deal or a con-
tractual relationship. As explained by
panelist Chuck McPhillips, well thought-
out strategies and process, carefully draft-
ed in the contract, can do a lot to enhance
the durability of the deal. Knowing the dif-
ferent processes available, the merits of
each, and fitting them to the parties and
the issues can conserve time, money and re-
lationships for the client.

According to panelist John OBrion, attor-
neys today should not allow contracts to
leave their offices without well-crafted
ADR ;mwmms mm that f.he atsmmyﬁ

. Oma&mpnbehasmwedmtomm
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Iemmhwéxﬂﬁmfacdﬁaseéby
counseling clients about possible use of an
ADR option early and repeatedly through-
ontﬁ;emmafaw '

ed in the drafting of the VRPC, o
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ditional insight into the counseling skills
that lawyers should have to discern client
objectives, needs and interests, and to
strategize with the client about the best
routes to achieve those objectives in light
of the client’s needs and interests. A pass-
ing salute to the ADR counseling require-
ments, a quick mention of ADR as an op-
tion, or a failure to raise the ADR options
early in the dispute before entrenchment
of positions, may be inadequate.

Resolution and problem solving skills, in-
cluding interest based and collaborative ne-
gotiation, may be especially relevant in or-
der to meet the VRPC’s requirement for
competence. Lawyers, already analytical
and articulate, may still need to hone
communication skills and familiarity with
how different ADR processes work to help
the client make the best use of any process
chosen.

* The ethical rules that address the
counseling of clients, and awareness of a de
facto ADR gatekeeping function of attor-
neys are not a cause for alarm. While they

quality of the relationship developed with
the client through counseling and team
work certainly can increase client satisfac-
tion levels.

» Just as evolving expectations of
lawyers as ADR gatekeepers may call for
some reflection, self-assessment, and law
practice management by individual prac-
titioners, law firms might examine mech-
anisms or processes in place to assure that
firm clients are provided the right access
at the right time in the right circum-
stances to an ADR process. This includes
helping lawyers in the firm strategize
ance from opposing counsel. Settlement
counsel in law firms and in-house coaching
clinics are two possible ways to serve the
purpose,

* The speakers discussed specific tips
based on their personal experience and
evolving practice of helping clients avail
themselves of ADR options. While the full
substance and flavor of the panel discus-
sion cannot be replicated here, the Joint
Committee on Dispute Resolution, chaired
by Bruce Wallinger of Harrisonburg, is in-
terested in examining ways to stimulate
similar discussion among Virginia attor-
neys. The handout package for the program
alone was substantial and substantive.
Stay tuned for follow-up initiatives that the
Joint Committee might undertake, and
please feel free to contact Bruce Wallinger
or Jeanne Franklin with your ideas for

The panel was entitled, “Well Tailored
ADR: Getting Your Client The Right Fit Is
A Matter of Ethics.” Jeanne Franklin served
as moderator of the discussion among
John H. OBrion, Jr, of The McCammon
Group, Charles F. “Rick” Witthoefft of
Hirschler Fleischer in Richmond, Charles
V. McPhillips of Kaufman & Canoles in
Norfolk, and Lawrence H. Hoover of
HooverPenrod in Harrisonburg. Joan S.
Morrow of Williamsburg led the develop-
ment of program content.



