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F INAL preparations are in progress for our summer 

meeting at the Greenbrier, July 14, 15, 16. 

Registrations are high and we appear to be headed 

for an enjoyable and informative gathering. Complete 
details of the schedule of events appear elsewhere in 

this issue of the Journal. We are pleased that our 

banquet speaker will be the Honorable W. Graham 

Claytor, Secretary of the Navy, a native Virginian. 

I call your attention also to the formal programs on 

legal education, women in the law, and lawyers in 

politics. These are timely topics and the programs have 

been put together with a great deal of care and effort 

by your president-elect, Ned Slaughter, and the Young 

Lawyers Section. We recognize that the splendid fea- 

tures of the mountain resorts are tempting distractions 

from the daytime programs but urge, once again, 

that the membership respond to our call for increased 

attendance. The todrnament schedules are being 
planned to avoid conflicts wherever possible. 

Antitrust, Again 

Virginia lawyers continue to be the focus of the 

ever-increasing interest to curtail the activities of 
lawyers through enforcement of antitrust laws. Last 

summer at the daytime program on advertising, Joe 

Sims, Deputy Assistant Attorney General in the Anti- 

trust Division of the Department of Justice, spoke on 

the position of the Department relative to lawyer 

advertising. Among the comments for which he was 

given credit is the statement that the Justice Depart- 

ment regards bar associations as trade associations 

subject to antitrust regulations and sanctions. The 

Department has taken a strong stand against the 

advertising restrictions heretofore imposed by bar 

associations. 

In February, in a speech in Scottsdale, Arizona, 

Mr. Sims gave a comprehensive view of the present 

plight of practicing lawyers. There he stated that "ad- 

vertising by lawyers is with us for sure, even if there 

continues to be conflict about its exact form and 

dimension." He noted the recent approval of advertis- 

ing in print media for lawyers in Maine, yellow pages 

advertising in Michigan, and television advertising in 

California under a group practice rule. He concluded 

that the "big war on this issue" is over with, only 

"skirmishes" remaining to fill in the blanks. The an- 

ticipated Supreme Court decision in the Bates case 

may do just that. 

In that same speech he noted that the private anti- 



trust challenge brought by Surety Title Insurance 

Agency against the Virginia State Bar was being fol- 

lowed with interest by the Justice Department. The 

decision of Judge Merhige in that case was handed 

down on April 29, and is now on appeal to the Fourth 

Circuit. Mr. Sims then noted that the Justice Depart- 

ment is scrutinizing new target areas of lawyer activity. 

He was quoted as saying : "An agreement by members 

of the bar association to change admission rules spe- 

cifically to protect the existing lawyers from competi- 

tion would face serious antitrust challenge and, absent 

some derivative ’state action’ immunity, would prob- 

ably violate the antitrust laws." How this affects the. 

future of bar examinations remains to be seen. 

Mr. Sims also noted that the presence of laymen 

on bar governing bodies "may be essential if the pro- 

fession is to retain a measure of self-regulatory ability. 

As long as regulators are indistinguishable from those 

they regulate, it is impossible to tell when the public 

interest stops and self interest starts." Those who 

heard Mr. Sims speak at The Homestead last summer 

will recall that he was earnest and straightforward. 

He also seems to speak with authority. A copy of his 

Scottsdale speech is available at the Justice Depart- 

ment. 

Welcome to Ray Hartwell, III 

We welcome Ray Hartwell to the pages of the 

Journal. In keeping with a policy undertaken in Jan- 

uary, we are attempting to provide the Association 

with current information on pending cases and recent 

decisions which affect lawyers and their practice. Such 

cases are on an increase. Mr. Hartwell has kindly 

agreed to serve as the editor of a section of the 

Journal dealing with that subject. He is an associate 

at Hunton and Williams and a graduate of Washing- 

ton and Lee Law.School, wh~re he served as editor- 

in-chief of its distinguished Law Re, view. We ap- 
preciate so very much Mr. Hartwell’s interest and 

contribution. 

ABA and Specialization 

A committee of the ABA, headed by Roderick N. 

Petrey of New York, is circulating discussion drafts of 

its proposed standards for specialization prggrams. A 

final proposal will be presented at the August annual 

meeting in Chicago. Virginia Bar Association mem- 

bers will recall that Mr. Petrey, along with Joe Sims, 

spoke to us on lawyer advertising at The Homestead 

last summer. _ ~ 

At a conference held by Mr. Petrey’s committee in 

February, two discordant notes were sounded. The 

General Practice Section of the ABA and The Young 

Lawyers Section presented resolutions against further 

state experimentation with specialization programs. 

The resolutions urged that such programs bear the 

burden of showing a clear public benefit by increasing 

the quality of legal services, lowering their cost, and 

making such services more accessible t0 the public. 

The antitrust thread also runs through the specializa- 

tion arguments. Those representing consumer interests 

fear that specialization will produce restraints and 

higher charges and will lessen the availability of legal 

services. We may well expect the consumer interest to 

be vocal as the issue of specialization comes into 

sharper focus. 

Self Regulation 

Advertising, specialization, and mandatory continu- 

ing legal education are all interrelated and of vital 

interest to the practicing bar. The awaited Supreme 
Court decision in the Arizona case will undoubtedly 

set some guidelines for these three areas of concern. 
Overriding all of these, however, is the question ~;f 

self regulation of the profession. A new body of law 

is developing which will undoubtedly call for creative 

work on our part. 

Ethics 

Our Committee on Ethics and Professional Respon- 

sibility continues to seek ways to bring issues involv- 

ing ethical considerations before Virginia lawyers. 

Thought is being given to publishing articles in the 

Journal. These could be especially helpful while we 
await the outcome of the Surety Title case. 

Hart Survey 

Randolph Church of Fairfax has been appointed 

to head up a committee to provide programs to imple- 

ment the findings of the Hart Survey and the Wood- 

berry Conference. The survey revealed a number of 

areas in which this Association could render a service 

by suggesting changes in the ways of our practice. 

3 



CHESTER M. BRASSE 

Practice Before Commissioners in Chancery: 

A Brief Guide 

A COMMISSIONER in chancery, sometimes re- 

ferred to as a master in chancery or as a master 

commissioner, is an assistant to the chancellor? His 
function is the performance, of acts, either judicial 

or ministerial, which the chancellor, in accordance 
with equity practice, may see fit to require of him. 

"There is no question of law or equity, or of dis- 

puted fact, which he may not have to decide, or 

respecting which he may not be called upon to report 

his opinion to the court.’’2 

As the chancellor’s assistant, the commissioner does 
not assume the judicial functions of the chancellor 

himself. He is a representative of the chancery court, 

and his official conduct is subject to the court’s con- 

trol and supervision. His work is reviewed by the 

court and may be accepted or rejected, in whole or 

in part, whether the court’s judgment be of law or of 

fact. In brief, the commissioner is "to assist the court, 
not to supplant it.’’3 

Origin of the Office 

The office of commissioner (or master) is, un- 

doubtedly, ancient, going back to the very beginnings 

1 Commissioners in chancery are often erroneously called 

"special commissioners." A special commissioner is appointed 

by a decree of court to handle a particular case; when he has 

completed this assignment, his authority ceases. He has no 

powers except those conferred upon him by the court. A 

special commissioner appointed to disburse funds under the 

control of the court, for example, is merely an agent of the 

court. On the other hand, a commissioner in chancery is a 

quasi-judicial officer, appointed by the court to hold office 

until the court sees fit to remove him. 

2Bowers v. Bowers, 29 Gratt. (70 Va. 697, 700) (1898). 

Shipman v. Fletcher, 91 Va. 473,476. 

of the Court of Chancery. According to Virginia 
statute, "the duties of a commissioner in chancery in 

this state are considered to be, generally, the same 

with those of a master in chancery practice in England, 

whose duties are set forth in the books of chancery 

practice in that country.’’4 While the office has been 

abolished in some jurisdictions, the trend under 

modem statutes seems to b~ to preserve its integrity. 

The Federal Rules of Civil Procedure provide for 

masters.5 

No limit is now placed on the number of com- 

missioners a court may appoint.. The act to establish 

circuit superior courts, passed April 16, 1831, pro- 

vided that each of these courts could appoint two 

commissioners in chancery. In 1869, the Code pro- 

vided ~that no more than three .commissioners in 

chancery could serve the same court at the same 

time.6 

Appointment of a Commissioner 

Virginia law provides that each circuit, corporation, 

and city court having chancery jurisdiction . . . shall 

from time to time appoint such commissioners as may 

be deemed necessary for the convenient dispatch of 

the business of the court. These commissioners may 

be removed at the pleasure of the court.7 

Acting within its sound discretion (and large lati- 

tude is allowed here), the court must determine when 
the convenient dispatch of business requires an order 

of reference to a commissioner. The court is placed 

4 Kraker v. Shields, 20 Gratt. (61 Va.) 377. 

5 27 Am.Jur. 2d, § 225, at 783. 
~ Kraker v. Shields, supra. 

7 Va. Code Ann. § 8-248. 



under no restriction as to the type of case it may 

refer; rather, its main concern is that its reference 
occasion no "unnecessary expense or delay, which 

seem to be the chief, if not the only, evils of an im- 

proper reference.~’s 

"The court is responsible for the correct decision of 

the cause, and cannot shift such responsibility from 

its own shoulders to those of a commissioner. But it 

can avail itself of the assistance of a commissioner to 

prepare the cause and place it in the best possible state 

to enable the court to decide it correctly. The most in- 

valuable assistance may be afforded to the court by 

the agency of an intelligent, skillful, and experienced 
commissioner.’’9 

Types of Cases Handled 

Because so many cases are referred to a commis- 

sioner in chancery, no broad and inflexible rule can 

be formulated to meet the many phases of equity 

practice demanding a commissioner’s attention. 

"Whenever the cause involves the adjustment and 

settlement of accounts, the priority of right among 

lien holders, the more effectual working out of details, 

which the judge sitting in court is unable to in- 

vestigate, or some specific inquiry to satisfy the con- 

science of the chancellor, there should be a reference 

of the court to a commissioner.’’1° 

Also frequently heard are the suit to partition land, 

the suit to sell or encumber land of a person under 

disability, and the alternate procedure for sale of real 

estate, which specifically provides that the petition for 

inquiry and report be referred to a commissioner in 

chancery with all convenient speed. (The last case 

mentioned is a short form of action to sell the land 

of an incompetent to pay his debts and provide for 

his maintenance and support when the personal estate 

is insufficient for such purposes.) 

Other types of cases include the suit for enforce- 

ment of a mechanic’s lien, the suit for adverse posses- 

sion, and boundary suits. The commissioner also con- 

ducts proceedings by interrogatories to ascertain the 

estate of a debtor, and to perpetuate testimony. 

Some jurisdictions regularly refer divorce and an- 

nulment matters to commissioners. "In every suit for 

divorce, two or more of the following questions arise: 

whether the court has jurisdiction and venue; whether 

8 Kraker v. Shields, supra, 377, 392. 

¯ ~ Id. 

a0 Raiford v. Rai[ord, 193 Va. 227. 

Chester M. Brasse received his LL.B. degree 
in 1943 from National University School of Law 
(now George Washington University National 

Law Center) and was admitted to the District 
of Columbia Bar that same year. In 1947 he 
was admitted to the Virginia Bar, and in 1958 
he was admitted to practice before the U.S. 
Supreme Court. 

Mr. Brasse, who has been in general practice 
in Northern Virginia since his admission to the 
Virginia Bar, is past president of the Arlington 
County Bar Association (1958). He was ap- 
pointed Commissioner in Chancery of the Cir- 

cuit Court of Arlington County in 1952. 

the marriage ties should be severed; what amount of 

alimony should be paid to the wronged consort; who 

should be awarded custody of infants (and what 

amount should be paid for their maintenance and 

support) .,,11 

Examples of Procedure 

In a suit to sell or encumber the land of a person 

under disability, for example, the court’s decree of 

reference usually calls for the commissioner to make 

the following inquiries: 

n Id. 



Of what estate, real and personal, is an 
infant defendant possessed or to what is he 
entitled; where is such estate situated; what 
is its fee simple and annual value; and 
what liens, if any, are against it? 

Will the interest of the said infant defendant 
be promoted by encumbering or selling the 
real estate, or any part thereof, mentioned 
in the bill; if encumbered, what amount 
should be borrowed on the same; how 
should the proceeds be distributed or in- 
vested if the real estate is encumbered or 
sold? 

Will the rights of any person be violated by 
such encumbrance or sale and investment? 

If the infant defendant were dead, who 
would the heirs at law or distributees be; 
are all such persons properly before the 
court in the cause ? 

In determining the estate o[ a debtor, which can be 
applied to the creditor’s judgment, to take another 

example, the debtor is summoned to appear before 

the commissioner, who places the debtor under oath, 

and counsel for the creditor and the commissioner 

question him as to his estate, assets receivables, and 

debts. The commissioner may direct him to convey 

any real estate out of state, and any money, bank 

notes, securities, evidences of debt, or other personal 

estate, tangible or intangible (which appear from 

his testimony to be either in his possession or control 

or in the possession or control of his debtor or bailee) 

to such a person or in such a manner as ordered by the 

commissioner. Should ttfe debtor fail to appear before 

the commissioner or should he appear and not answer, 

the commissioner may cause him to be arrested and 

held until he does answer. 

Other Duties 

Other duties performed by a commissioner in chan- 

cery may include: 

6 

1. Taking acknowledgements within the juris- 
diction of the court that appointed him. 
(He exercises the powers of a notary pub- 
lic. ) 

2. Serving as bail commissioner, and, as such, 
admitting to bail upon recognizance with 
surety all persons charged with crime. 

3. Serving as conservator of the peace within 
his county or corporation. In this capacity, 
he may require from persons not of good 
fame security for their good behavior for a 
term not exceeding one ~ar.-- - 

The commissioner may also arrest with- 

out warrant for a felony committed in his 
presence or upon reasonable suspicion of a 
felony, as well as for breaches of the peace 
and for all misdemeanors committed in his 

presence. 
As conservator of the peace, a commis- 

sioner in chancery may carry concealed 

weapons even though not discharging an 
official duty. 

General Authority 

A commissioner in chancery may compel the at- 

tendance of witnesses by summons, rule, or attach- 

ment in the same manner as a circuit court, except 
that he does not have the power of imprisonment. 

But any witness who has been fined by a commissioner 

acting under such authority may, within 10 days from 

the order of the fine, have an appeal of right, without 

giving bond, to the court by whom the commissioner 

was appointed. 

In taking an account to be returned to a court, a 

commissioner who has doubts as to any point may 

seek instruction on the point by submitting the matter, 
in writing, to the court or to the judge thereof in 

vacation. 

A commissioner may adjourn his proceedings from 
time to time, after the day to which notice was given, 

without giving any new notice, until the report is 

completed. When it is completed, he may file it ~in the 

clerk’s office at any time thereafter. 

A commissioner may, if it appears to him necessary, 

transfer proceedings from his own county or corpora- 
tion to. any other county or corporation, and there 

continue these proceedings and take depositions and 

other evidence as he would do in his own county or 

corporation. And the commissioner may compel the 

attendance of witnesses before him in the manner 

already prescribed. (In being authorized to have 

hearings in any county or corporation in the state and 
to compel the attendance of witnesses in such a lo- 

cality, the commissioner appears to have greater lati- 

tude than the circuit court.) 
A commissioner in chancery does not have au- 

thority to allow an amendment of a bill of com- 

plaint. All amendments to pleadings must be by leave 

of court and by written orders. 

A court order referring a cause to a commissioner 
in chancery for the preparation of an account is, in 

general, not an appealable decree. (Except in cases 

provided by statute, interlocutory decrees--such as 
orders of reference--cannot be appealed. ) 



After a commissioner’s report has been returned 

10 days, a cause may be heard upon it. If the report 

is made under an order recommitting a former report, 

the cause may be heard without waiting 10 days. 

After a commissioner’s report has been confirmed 

by court, it becomes part of the decree of confirma- 

tion and thus becomes a "verity of record." It re- 

mains so until "assailed by some legally prescribed 
method.’’12 

Handling a Case Before a Commissioner 

Proceedings before a commissioner in chancery are 

conducted in accordance with the practice governing 

equity matters. The same rules of evidence apply. 

The following steps in procedure may be helpful, 

especially to those unfamiliar with handling a divorce 

case before a commissioner: 

Endorsed by all counsel, a decree of refer- 
ence is submitted to the court, asking that 
the matter be referred to one of the" com- 
missioners in chancery for hearing and re- 
port. The decree of reference should set 
forth the areas of inquiry to be pursued by 
the commissioner and also should direct 
him to report his findings and recom- 
mendations. 

When the decree of reference is entered, the 
clerk should mail or deliver a copy of it to 
the commissioner named therein. If the case 
is contested, and counsel are unable to agree 
on suitable dates for the hearing, the com- 
missioner promptly sets a date for the first 
meeting of the parties or their attorneys, 
and notifies them of the time and place so 
set. At the said meeting the number of wit- 
nesses and the time each side requires for 
the case is estimated, and the hearing date 
is set. 

If the case is uncontested, the commis- 
sioner sets the time and place of the hear- 
ing at the request of the counsel for the 
moving party. 

If the defendant has been served with 

process in Virginia and does not waive such 
notice, the moving party then gives written 

notice to the defendant of the date, time, 
and place for taking depositions.. If the de- 
fendant is represented by counsel, notice 

of depositions may be given to his counsel. 
If he is not represented by counsel, such 
notice must be served by the sheriff. Notice 

must be reasonable (at least five days prior 

to the date set). 

~ 16 M.J. 34, 31-32, Nelson v. Kownslar, 79 Va. 486. 

4. At the appointed time, witnesses are sworn 

and depositions taken. A court reporter re- 
cords and transcribes the testimony, and 
returns-the"depositions to the commissioner. 

The same rules of evidence apply in 

hearings before a commissioner as apply in 
court. The commissioner has authority to 

rule on the admissibility of evidence unless 
otherwise directed by the decree of refer- 

ence. 
Counsel should make objection to im- 

proper testimony or evidence at the time 

it is offered so that the record will show 
such objections. 

5. After the hearing is concluded and the 

depositions have been transcribed and re- 

turned to him, the commissioner writes his 
report to the court, giving his findings of 
fact and conclusions of law with respect to 
matters set forth in the decree of reference. 

o 

The commissioner files his report in the 

clerk’s office, giving written notice to coun- 
sel or parties of the suit that his report has 
been filed. The original case file is returned 

to the clerk. 

During the 10-day period that the report 
must lie in the clerk’s office, exceptions to 
the commissioner’s report may be filed and 
later argued before the circuit court. 

If the commissioner should find that the 
client is not entitled to the relief prayed for, 
counsel should not take this as a personal 
affront. Rather, he should file exceptions 
to the commissioner’s report. The com- 
missioner expects counsel to do so and’ us- 
ually recommends such a step if counsel 
feels that it is warranted. 

Some Do’s and Don’t’s 

1. Counsel should go over the case with his clients 

and witnesses be[ore reaching the commissioner’s o[- 

rice. If he waits until the time of the hearing, he is 

using more of the commissioner’s and the court re- 

porter’s time, and he may be expected to pay for this 

time. A commissioner hears chancery matters only 

occasionally; he is primarily a practicing attorney 

like counsel himself. All that he has to sell is his time 

and experience. 

2. Counsel should be on time. If the commissioner 

and reporter are obliged to wait for counsel at the 

conference table, when both could be more profitably 

employed, counsel may have to pay for their loafing. 

3. I[ counsel has to continue a case, he should 
advise the commissioner prior to the time for the case 

to start. Counsel should have a good reason for a 



continuance, or the opposing counsel may insist that 

the case be heard on schedule. 

4. I[ the commissioner asks questions, counsel 
sl~ould not be upset. The commissioner is usually 

trying to help counsel make the case (in uncontested 

matters). 

5. Counsel should submit authorities in support of 

his position, especially in contested matters. 

Who Pays the Commissioner? 

Since the commissioner does not know the parties 

to the suit, he should not be put in the position of 

bearing the costs of the hearing. For practical puro 

poses, the movifig party should have the costs in hand 

before the case is heard by the commissioner. 

In establishing Rules of Practice for divorce cases, 

some courts provide that the complainant shall pay 

for the service of subpoenas issued by direction of 

the commissioner, and shall also pay to the commis- 

sioner, in advance of the hearing, a named fee to be 

taxed as part of the cost. Many courts have .adopted 
similar rules. 

Under Virginia statute, a commissioner is not re- 

quired to make out or return a report until his fees 

for doing so are paid or security is given to him to 

pay as much as may be adjudged right by the court 

to which the report is to be returned--unless the court 

or judge sees cause to order the report made out and 

returned without such payment or security.13 

The sooner the commissioner and reporter are paid, 

the sooner the commissioner’s report will be filed. If 

there is a question between the litigants as to who 

should bear the costs, the court will assess the costs 

against the party responsible. 

Exceptions to a commissioner’s fee must be made 

in the lower court which allowed the fees; they may 

not be made later in the appellate court. 

X3Va. Code Ann. § 14.1-133. 

A sheriff or high constable may collect commis- 

sioners’ fee bills. They may also distrain such property 

of the person to whom fee bills are charged as might 

be levied on under a writ of fieri [acias against him, 

and 58-1010 and 58-1012 shall apply to such fee 

bills in like manner to taxes?4 

Expenses incurred in executing an order of refer- 

ence constitute a portion of litigation costs. Thus, if 

the court refers to a commissioner accounts that are 

long-standing and involved, the commissioner’s fee 

for reporting the accounts should be assessed in the 

bill of costs, and a judgment for this fee should be 

rendered against the party paying the general costs. 

Weight of a Commissioner’s Report 

It is true that a commissioner’s report does not 

carry the weight of a jury verdict; the court con- 

firms or rejects this report (in whole or in part) ac- 

cording .to its view of the law and evidence. Never- 

theless, the courts have determined that a commis- 

sioner’s report "is entitled to great weight and should 

not be disturbed unless its conclusions are unsup- 

ported by the evidence." This rule, furthermore, "ap- 

plies with special force" if the commissioner’s findings 

have been approved by the trial court.~5 

The significance of the commissioner’s role receives 

due recognition in law. "That the office of commis- 

sioner in chancery is one of the most important known 

in the administration of justice," one statute reads, 

"will be universally conceded,m5 And another ruling 

affirms~: "A good commissioner is the right arm of 

the court, and his services are indispensable to the 

administration of justice.’’x~ 

14 5 M.J., Leachman v. Overseers, 3. 

15 Sur[ Realty Corp, v. Standing, 195 Va. 431, Va.. Code 

Ann. § 8-250, and cases cited therein. 

15 Bowers v. Bowers, supra. 

lTHartrnan v. Evans, 38 W.Va. 669-677, 18 S.E. 810. 
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State, first as counselor on International Law 
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Security Council Interagency Task Force on the 
Law of the Sea, and as Deputy Special Repre- 
sentative of the President for the Law of the 

Sea Conference, with rank of Ambassador. 

Frederick S. Tipson is Associate Director of the 
Center for Oceans Law and Policy and Lec- 
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School. He graduated from the university’s law 
school in 1974 and was editor-in-chief of the 
Virginia Journal o[ International Law. Mr. 
Tipson teaches a seminar in Law and Foreign 

Policy and recently completed a doctoral degree 
in Foreign Affairs. 

~ The views expressed in this article are the personal views 

of the authors and do not represent positions of the Center 

for Oceans Law and Policy or the University of Virginia. 

F ROM the shores of Virginia Beach to the depths 

of the ocean floor, the pressure of human activities 

and the march of technology increasingly challenge 

the foresight and ingenuity of lawyers and policy- 

makers in dealing with the world’s oceans. Through 

the generosity of the Henry L. and Grace Doherty 

Charitable Foundation, the University of Virginia 

has established a Center to focus attention on the 

many interrelated issues of oceans law and policy. 

Now in its second year of operation, the Center is 

concerned with a wide range of maritime problems. 

Over the next several years, major decisions will be 

taken at the state, national, and international levels 

regarding the use and protection of ocean and coastal 

areas. The Commonwealth of Virginia, along with 

the more than 30 other coastal states, is currently 

engaged in the study of all activities affecting its shore- 

line? Within the general framework of the Coastal 

Zone Management Act of 1972, the objective is to 

develop a coordinated state program for managing 

coastal resources and preparing for such future possi- 

bilities as offshore oil drilling. When finally approved, 

such a plan would also require all federal actions 

affecting Virginia’s coastal areas to comply with state 

guidelines. 

At the national level, the need for greater co- 

ordination and support of oceans activities is now 

widely recognized. Serious controversies have devel- 

oped o.n such issues as the exploitation of offshore oil 

and gas, management of fisheries, prevention of oil 

spills, protection of marine mammals, mining of deep- 

sea minerals, disposal of wastes, future of U.S. ship- 

ping and shipbuilding, and direction of scientific 

1 See Alternatives ]or Coastal Resources Management in 

Virginia, Office of the Secretary of Commerce and Resources, 

Commonwealth of Virginia, March 1977. 
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research and technological development. Yet the re- 

sponsibility for developing and administrating national 
programs in these areas is scattered among some 21 

different agencies with no truly effective mechanism 

for coordination. Attention currently focuses on pro- 

posals for a high-level agency or department on oceans 

and atmosphere to coordinate federal actions, initiate 
policy, and reduce wasteful duplication3 

The importance of such reform is highlighted by the 

success of such countries as Japan and the Soviet 

Union, which have made dramatic progress in utilizing 

the oceans through careful coordination and strong 

national support. The Soviets, in particular, have left 

behind their past neglect of maritime affairs and made 

the commitment to becoming a dominant sea power-- 

in shipping, fishing, and research, as well as in naval 
development? The next several years will be ~ritical 

in terms of the U.S. ability to maintain its own 

position as a maritime power. 

The international setting will bh decisively shaped 

by the negotiations at the Third United Nations Con- 

ference on the Law of the Sea. Involving almost 150 

countries and addressing dozens of major issues, the 

LOS deliberations have already influenced the future 

of maritime jurisdiction in important ways. Provided 

that freedom of passage through international straits 

is assured, consensus is likely to settle on a maximum 

territorial sea limit of 12 nautical miles with a con- 

tiguous economic zone of coastal resource jurisdiction 

out to 200 miles. A major feature of the proposed 

treaty, of particular interest to lawyers, is a section 

on mandatory third-party settlement of oceans dis- 

putes, probably the most comprehensive and imagina- 
tive in the history of international organizations. Even 

the Soviets have abandoned their traditional opposi- 

tion to third party dispute settlement and have largely 

accepted these provisions. 

While ten to fifteen significant problems remain 

to be settled, substantial progress has also been made 

on such issues as fisheries management and environ- 

mental protection. The major impasse at the Con- 

ference centers on deep seabed mining and control 
over mineral exploitation. Virginia’s own innovative 

Deepsea Ventures, Inc., located at Gloucester Point, 

Z See, Moore, The Crisis in Oceans Policy: Time for a 

Change, Marine Technolo,~y Society Journal, October-No- 

vember 1976. Tipson, Toward a GMS "Arch:pelago": The 

Case of Oceans Policy, 20 Int’l Stud. Q. 635 (1976). 

a See Soviet Oceans Development, prepared for the Senate 

Committee on Commerce and the~._Na__._ti_on__al Ocean Policy 

Study, October 1976. 
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is one of the few firms in the world moving to the 

prototype stage for mining manganese nodules from 
the ocean floor. At issue is whether such operations 

can go forward without arbitrary or crippling restric- 
tions from an international authority controlled by 

the developing countries, but with adequate provisions 

for revenue-sharing and environmental safeguards.4 
The recent appointment of Elliot Richardson to head 

the United States delegation at the Conference lends 

encouragement to those who believe that a workable 

arrangement can be developed. 

On these and other important oceans issues, the 

Center for Oceans Law and Policy has approached 

its task. of providing service through several different 

channels. Major importance is attached to .programs 

which bring together scholars, policy-makers, scientists, 

and practicing attorneys for discussion of oceans issues. 

Our annual Advisory Board meeting brings together 

many of the country’s leading scientists, attorneys, and 

government officials for a day of deliberations. The 

monthly "Oceans Policy Forum" in Washington has 

presented a series of speakers, including such author- 
ities as Dr. Paul Fye of the Woods Hole Oceano- 

graphic Institute on marine scientific research, and 

Ambassador Elliot Richardson, making his first public 

address as U.S. Ambassador to the Law of the Sea 

Conference. Other topics included the definition of the 

"continental margin," the "tuna/porpoise" problem, 

deepsea mining legislation, "energy and the oceans," 
and the Law of the Sea Conference as presented by 

Ambassador J. Alan Beesley of Canada. The series 

culminated with the First Doherty Lecture in Oceans 

Policy, ,featuring an important policy statement by 

Senator Ernest F. Hollings of South Carolina. 
In January we convened a special seminar of key 

policy-makers in St. Croix to consider "The Goals of 

a National Oceans Program," and in March the 

second annual Oceans Symposium with the J. B. 

Moore Society of International Law brought many 

of the leading Congressional staff to Charlottesville 

to consider "The Law of the Sea Negotiations: Views 

From Capitol Hill." We hope to continue an active 

program of conferences and seminars, most of which 

are open to public participation. In addition, the 

Director has addressed many audiences on oceans law 

and policy issues, including the Naval War College, 

the Coast Guard Academy, the National War College, 

the Foreign Service Institute, the Marine Technology 

Society, and other community groups. 

4 See Moore, Salvaging UNCLOS III from the Rocks of 

the Deep Seabed, 17 Va. ]. Int’l L. 1 (1976). 



The second major emphasis is on teaching. Besides 
a year-long research seminar for advanced law stu- 
dents, the Center has added a basic course in Oceans 
Law and Policy, given by the Director, and two more 
specialized seminars. The geographer of the Depart- 
ment of State, Dr. Robert D. Hodgson, teaches a 
seminar on international "Oceans.Resources Develop- 
ment," and the former director of the National Sea 
Grant Program, Dr. Robert B. Abel, taught one on 
the "Development of U.S. National Oceans Policy." 

The third set of programs concerns research and 
publications. Under the able direction of Frances 
Farmer, the former law librarian of the University of 
Virginia School of Law, the Center is in the process 
of assembling a comprehensive collection of oceans 
materials. With the completion of the present addition 
to the law school building, the Center will put in 
place the "Newlin Collection on Oceans Law and 
Policy," named for the current Vice President of the 
Doherty Foundation, A. Chauncey Newlin. During 
the past year, the Center sponsored one sefiior fellow 
and two graduate fellows, each of whom combined 
an academic program of his own with extensive re- 
search on maritime problems. We hope by the fall to 
begin issuing a series of "Oceans Policy Studies," 
which will include contributions from elsewhere as 
well as work generated at the Center. 

All efforts at the Center are premised on the need 
for greater public awareness of, and higher-level con- 
cern for, the rational use and protection of ocean re- 

sources. In this, as in few other areas of law~.and 

policy, attention cannot afford to be piecemeal and 

sporadic. Our_abilit~y as a nation to operate effectively 

in the oceans presumes a commitment to scientific 

research, technological development, education and 

training, and efficient management. Despite the nau- 

tical nostalgia which often portrays the United States 

as a maritime nation, the level of public attention to 

oceans issues is unfortunately low, as is the state of 

our fishing industry and of our merchant marine. 

Internationally, the perception of oceans interests 

fluctuates wildly between excessive claims of an easy 

bonanza beneath the seas and cynical disregard of the 

oceans’ present importance and realistic potential. 

Generations ago, Alfred Thayer Mahan electrified 

national and international interest in "sea power" by 

demonstrating the strategic role of the oceans in 

world history. Yet even Mahan confessed that it was 

"easy to say in a general way that the use and control 

of the sea is and has been a great factor in the history 

of the world," but "more troublesome to seek out 

and show its exact bearing at a particular juncture.’’5 

The establishment of the Center for Oceans Law 

and Policy symbolizes the belief of many people that 

the use and control of the sea will be increasingly im- 

portant in the future and that much more attention 

should be given to our interests and our options at all 

levels of deliberation. 

5A. T. Mahan, Preface to The Influence o[ Sea Power 

UPon History, 1660-1783 (1890) at iii. 

11 



j. RODNEY JOHNSON 

The Optimum Marital Deduction Survives 

the Tax Reform Act 

S EVERAL years ago an article appeared in the 

pages of this journal which suggested that.those 

attorneys who regularly focused on obtaining the 

maximum marital deduction in the wills they were 

drafting for their clients might be suffering from a 

form of estate planner’s myopia? That is, they were 

losing sight of their ultimate goal of minimizing the 

total estate tax burden imposed on. the husband’s 

assets as they pass from him, through the wife, on to 

the ultimate beneficiaries. The danger foreseen was 

that, as an attorney employed one of the various 
formula clauses designed to obtain every possible 

dollar of marital deduction at the husband’s death, 

the attorney might also unwittingly and unnecessarily 

increase the estate tax burden at the wife’s later 

death. A study based on a computer simulation of 

28,000 cases was referred to which indicated that ( 1 ) 
drafting for the maximum marital deduction would 

have been appropriate in only 10% of the cases 

whereas (2) the marital deduction should not have 

been used at all in 55% of the cases and (3) the 
entire estate should have been transferred to the wife 

in 21% of the cases. Accordingly, it was concluded 

that ,instead of striving for the maximum marital 

deduction, the attorney should be searching for the 

optimal transfer from husband to wife--the amount 

that will "set the stage," so to speak, for the lowest 

overall estate tax bill for husband and wife together, 

even though this amount may not take full ad- 

vantage of the marital deduction. 

Sometimes it is much easier to devise a theory 

which will solve a problem than it is to implement 

that particular theory from a practical standpoint. 

Johnson, Dra[tin,q [or the Optimum Marital Deduction, 

Va. Bar Assn. J. 3 (July 1975). 
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And the practical problem in drafting for the opti- 

mum marital deduction is that all of the variables 

which it is necessary to resolve in order to determine 

the amount of the optimum transfer from the husband 

to the wife are all unknown at the time ’the husband’s 

will is drawn. These variables include, among others: 

(1) the size of the husband’s estate at tlie time of his 

death, (2) the size of the wife’s estate at the time of 

the husband’s death, (3) the after tax rate of return 

of the wife and the children at the time of the hus- 

band’s death, and (4) the life expectancy of the 

wife at the husband’s death. The solution offered to 

this problem of the unknown variables was simply to 

postpone the ultimate decision about the size .of the 

transfer from the husband to the wife until after the 

date of the husband’s death, at which time most of 

th~ above variables would either have become known 

or "at least estimable with a greater degree of ac- 

curacy. The procedure suggested to effect this post- 

poned decision was to leave the entire ~state to the 

wife and then allow her, with advice of counsel, to 

determine the optimum transfer and then to disclaim 

the ownership of (but not the benefit from) the re- 

maining portion of the husband’s estate. This action 

would result in the property so disclaimed being ex- 

cluded from the wife’s gross estate at her later death, 

even though she retained the benefit therefrom for the 

rest of her life. The only property that would be in- 

cluded in her gross estate would be the optimum 

portion of her husband’s estate of which she had ac- 

cepted ownership. The article concluded by present- 

ing "form" language that might be used by an at- 

torney desiring to employ the optimum marital de- 

duction concept, a general discussion of the problems 

and opportunities therein, and its integration with 

existing Virginia law. 



In the spring of 1976 the federal government issued 

Rev. Rul. 76-1562 which, though not aimed at the 

above plan, nevertheless came down hard on the 

use of disclaimers and placed the above procedure for 

obtaining the optimum marital deduction clearly in 

jeopardy. Accordingly, an update to the original 

article was published in these pages in which the 

ruling in question was discussed and a minor modi- 

fication to the original procedure was outlined which 

would preserve the essence of the above plan and 

render it invulnerable to successful attack under the 

revenue ruling in question? 

Now, in the wake of the Tax Reform Act of 1976, 

it becomes necessary to write what it is hoped will 

be the final portion of this unintended trilogy. First 

of all the good news--the essence of the original plan 

still survives. Moreover, the concept of drafting for 

the optimum marital deduction has even greater 

validity after TRA ’76 than it did under prior law. 

This greater validity is due to three primary factors: 

(1) the introduction of several new variables in the 
amount of the marital deduction and in the amount 

of the unified credit which now make it even more 

difficult to determine the optimum marital transfer 

at the time of drafting the will, (2) the minimum 

effective estate tax rate of 32% (after the unified 
credit is fully phased in) which requires the estate 

planner to pay increasing attention to the amount of 

assets exposed to estate taxes, whether this exposure 

be at the husband’s death or the wife’s death, and to 

eliminate as far as possible all double exposure, and 

(3) the new statutory recognition of disclaimers in 

federal law.4 

Moreover, it is no more difficult to employ the 

optimum marital deduction disclaimer concept after 

TRA ’76 than it was under prior law. An attorney 

wishing to structure a will to take advantage of this 

option will find that it requires very few changes to 
his basic marital-deduction will form. He would begin 

just as usual, to-wit : 

Divide the estate into two shares with 
whatever formula clause is regularly used, 
the appropriate share going into the "Mari- 
tal" trust and the other share going into 
the "Family" trust. 

_o I.R.C. 1976-17, 22. 

3 Johnson, An Attack on the Optimum Marital Deduction: 

Revenue Ruling 76-176, 2 Va. Bar Assn. J. 10 (Summer 
1976). 

4 I.R.C. § 2518, which is also incorpo,ated by reference into 

I.R.C. § 2045. 

j. Rodney Johnson taught at the William and 
Mary Law School before joining the faculty of 

the University of Richmond Law School. He 
received a J.D. from William and Mary School 

of Law and an LL.M. from New York Uni- 
versity School of Law. He is the author of a 
number of articles in the fields of estate plan- 

ning and fiduciary administration. 

a. The "Marital" trust will provide that 

( 1 ) Wife gets all income for life, 

(2) Trustee has power to invade cor- 
pus for wife’s benefit, and 

(3) Wife has an inter vivos and testa- 
mentary power of appointment 
over the corpus, exercisable in 
favor of herself, H’s kindred and 
the spouses of H’s kindred, with a 
remainder to the "family" trust to 
the extent that wife fails to exer- 
cise her power. 

b. The "Family" trust will provide that 

( 1 ) Wife gets all of the income for life, 

(2) Trustee has power to inwtde cor- 
pus for wife’s benefit, but 

(3) Instead o[ giving wile a special 
testamentary power o[ appoint- 
ment exercisable amon~ the chil- 
dren, she is given an inter z’ivos 
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and testamentary power of ap- 
pointment, exercisable in favor 
of herself, H’s kindred and the 
spouses of H’s kindred, with an 
appropriate remainder in default 
of exercise. 

The "Disclaimer Clause" will provide that : 
In the event that my wife (X) should dis- 
claim the power (s) of appointment granted 
her in Article ........ , above, either as to all 
of my estate or to any undivided portion 
thereof, then, as to such property over 
which the power has been so disclaimed, 
I give XYZ Bank these power(s) of ap- 
pointment, to be exercisable in favor of 
my wife, my kindred, and spouses of my 
kindred; to be exercised as the XYZ Bank, 
in the sole exercise of its absolute discre- 
tion, shall determine to be best in the 
light of circumstances existing at the time 
of such exercise. The power(s) of appoint- 
ment herein given to the XYZ Bank may 
be exercised at any time +r times during 
my said wife’s lifetime, 

a. By deed presently operative which is de- 
livered during the lifetime of my said 
wife, or 

b. By a testamentary writing in the nature 
of a will which is (1) designed to be- 
come operative simultaneously with the 
death of my said wife and (2) shall be 
revocable during her lifetime. 

To the extent that the power(s) are not 
validly exercised, the property subject to 
the powers shall be paid over to and be- 
come a part of the "Family" trust as it is 
constituted imrr{ediately after the death of 
my said wife. 

While the overall operation of the optimum marital 
deduction disclaimer plan remains in general as 

described in the earlier articles, to which the reader 
is hereby referred, it is necessary to make a few 

comments concerning the present modifications. First 
of all, the rather cumbersome description of the ob- 

jects of the powers in the marital and family trusts 

("herself, H’s kindred and the spouses of H’s kin- 

dred") is mandated by a literal reading of IRC 

§ 2518(b) (4) which requires that a disclaimed power 

must pass to another in order to be recognized as a 

"qualified disclaimer." The cumbersome language re- 

ferred to above is drafted with a view in mind of 

(1) giving the wife her general power of appoint- 

ment to use as necessary and (2) giving the fiduciary 

bank the power to appoint among the natural objects 

of the husband’s bounty if the power passes to the 

bank by way of disclaimer. Secondly, paralleling the 

position taken above of giving the successor donee 
the power to appoint to precisely the same objects as 

the original donee, it is provided that the successor 

donee must operate in precisely the same time frame 

and manner of appointment as the original donee (by 

deed delivered or instrument in the nature of a will 

executed in the lifetime of the wife). While it seems 

that IRC §2518(b)(4) was inadvertently made 

applicable to powers and that future regulations 

will clarify the matter, prudence demands that the 

above conservative approach be taken until that 

time. Finally, on the matter of partial disclaimers, 

IRC § 2518(c)(1) speaks in terms of disclaiming an 

"undivided portion" of an interest. Again, conserva- 

tive drafting dictates expressing the quantum of the 
disclaimer in terms of an undivided portion, rather 

than a specific amount, in order to insure that the 

donee is making a "qualified disclaimer" as that term 

is defined in IRC § 2518(b). 

In conclusion, it is believed that the need for 

optimizing the marital-deduction is even greater after 
the passage of TRA ’76 than it was before, and that 

the procedure presented in these articles is even 

sounder now that the subject of disclaiming powers 

of appointment is expressly treated in IRC § 2518.5 

5 It is believed that any question concerning the soundness 

of this concept was ]aid to rest on April 28, 1977, when House 

Ways and Means Chairman Al Ullman introduced H.R. 

6715, "The Technical Corrections Act of 1977," which is 

designed to make "technical, clerical and conforming" amend- 

ments to.the Tax Reform Act of 1976. 
Section 3(m) of the Bill "clarifies" the original intent of 

Congress’in the enactment of the new disclaimer section, 

I.R~C. § 2518. The official snmmary of the Bill, prepared by 
the Staff of the Joint Committee on Taxation, explains this 

"clarifying" change as follows: 

It is presently unclear as to whether a disclaimer is valid 

for tax purposes where a surviving spouse refuses to ac- 

cept all or a portion of an interest in property passing 

from the decedent and, as a result of that refusal, the 

property passes to a trust in which the spouse has an 

income interest. The bill provides that, where a surviving 

spouse refuses to accept an interest in property, the dis- 

claimer will be valid although the surviving spouse re- 
ceives an income interest with respect to the property if 

the income interest does not result from any direction 

by the surviving spouse and the disclaimer is otherwise 
qualified. Summary, pages 29-30. 

This "clarification" goes far beyond the relatively con- 

servative procedure of disclaiming a power of appointment 

which passes completely to another and, asst,ming that this 

"clarification" remains in the Technical Corrections Act when 

it is passed this fall, any doubt concerning the concept de- 

scribed in this series of articles should cease. 
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How Lawyers Can Cope With Stress 

EmTOR’S NOTE: At the Winter Meeting, January 1977, the Young Lawyers Section spon- 

sored a panel discussion entitled "’How Lawyers Can Cope With Stress." In view o[ the high inci- 

dence o[ heart attacks and other presumably stress-related problems among practicing lawyers, the 

Journal has asked the individuals who participated in the panel discussion to present to you in narra- 

tive [orm the substance of the remarks they made as panelists at the Winter Meeting. 

Arthur E. Davis, Jr., M.D. 

Stress and anxiety are a normal part of our daily 

living. When used properly, these provide us with 

the motivation and ability to succeed. This proper 

reaction to a normal human emotion leads to profes- 

sional success, a happy family life, and, what is most 

important, personal satisfaction and peace of mind. 

When we react improperly, this normal human emo- 

tion becomes counterproductive and thus detrimental. 

The undesirable response leads to personal torment 

and unhappiness, which today results in ulcers, hyper- 

tension, heart disease, and excessive use of tobacco, 

alcohol, and tranquilizers. The end product is all too 

frequently failure as manifested by professional fail- 

ure, divorce, and frequently serious physical disabil- 
ities. 

This normal stress reaction developed within us 

long, long ago. This response has been referred to as 

the "fight or flight reaction." Primitive man, through 

his receptors, perceived certain situations that by 

previous experience he recognized as harmful. Thus 

his eyes, ears, and instincts signaled an approaching 

or impending danger, and he responded in an ap- 

propriate manner allowing a ~uccessful defense. This 

normal physiological reaction involved every organ 

system in the body. The pulse and respiration speeded 

up, the stomach activity ceased, the blood pressure 

increased, and more oxygen and glucose were brought 

to the muscle groups. This very complex reaction 

was mediated by adrenalin-like compounds and al- 

lowed either successful defense or a discretionary re- 

treat. 

Throughout the centuries, the men and women who 

successfully developed and responded to this reaction 

survived, and the unsuccessful ones did not. This is 
Darwin’s law of the "survival of the fittest." The 

modulation of the stress response as civilization de- 

veloped gave that little extra incentive to get up and 

raise more crops, or to build a higher wall or a few 

more spears. 

The successful ones in our civilization can thank 

their ancestors for that little extra effort that leads to 

achievement. All of us have within us the end result 

and products of many successful ancestors. The same 

response to the stress reaction that compelled us to do 

well in school, graduate from college, and attain a 

professional status is a wonderful heritage. However, 

many of us either over-respond or improperly react to 

this anxiety-stress relationship. This can produce un- 

ARTr~UR E. DAVIS, Jm, M.D., has 
been Pathologist at Franklin Memo- 

rial Hospital in Louisburg, North 

Carolina, since 1970. He was gradu- 

ated from the University of Minne- 

sota with his B.S. in 1948 and the 

University of Minnesota Medical 

School with his M.D. in 1952. 

After serving his internship and 

residency in Pathology, he began his 

career as Instructor of Pathology 
Davis           in 1957. Dr. Davis is a member of 

nine medical societies and has served on the Board of Direc- 

tors of the North Carolina Division of the American Cancer 

Society. He holds certifications in Anatomical Pathology and 

Clinical Pathology. 

Dr. Davis was born in St. Paul, Minnesota. 

happiness, dissatisfaction, and eventually our own 

downfall. Thus the same adrenalin-like hormones 

when called forth either too frequently or in excessive 

amounts produce the uncomfortable feelings that we 

associate with anxiety. Such overreaction constricts 

our blood vessels, leading to hypertension, ulcers, 

strokes, and coronary thrombosis. 

This is our problem. It is primarily self-induced and 

so only we can solve it. A pill, a shot, a fad diet, or 

counseling may help. However, the final result of 

success or failure in the anxiety-stress response is de- 
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pendent upon how we as individuals can make ap- 

propriate changes in our behavior patterns. This is an 

intensely individual problem. My solutions may well 

not be your solutions. There can be no simplistic ap- 

proach. Rituals, rules, and cliches give temporary 

respite but nothing else. 

The gravity of this problem is indicated by the 

fact that, in our socioeconomic group, we are having 

our coronaries thirteen years earlier than oflr fathers 

and grandfathers did. 

I have had the privilege and honor of working 

closely with the legal profession for twefity-five years. 

During this period, I have seen the stress reaction 

allow many fine persons to be successful and respected 

attorneys with w’~rm family relationships and great 

feelings of happiness and satisfaction. I have also un- 

fortunately seen the opposite effect. Perhaps I am a 

good observer arid may have correctly interpreted 

what I have had the opportunity, of seeing. May I 
share some of these observations with you ? 

There are certain basic principles to which we 

must all subscribe. Although these principles are self- 

evident, they are often ignored, for we as human 

beings tend to overlook the obvious. 

In order to get along with other people, we must 

first learn to get along with ourselves. Many years 

ago, ! asked an older physician what he thought 

about the plans of a colleague of ours to move to 

California. The wise old physician said he thought it 

was probably all right, but unfortunately George was 

taking himself along with him to California and 

would be just as mean, unhappy, and disgruntled out 

there. Many of us honestly do not like ourselves. We 

set our own goals too high. We forget about our 

loved ones, and when we fail we blame everyone but 
ourselves. 

This unnatural, excessive desire to succeed can 

meet only failure in our complex and unyielding mod- 

ern society. Men and women used to be happy with 

a full stomach, warm clothing, and a roof that did 
not leak too badly. The most unhappy people we 

know have a five-bedroom home in suburbia, a place 

at the beach, a place at the mountains, three cars, two 

big color T.V. sets, and a monumental installment 

debt. They engineered all of this themselves, but blame 

the government, the unions, and fate. If we learn to 

balance our ability and our demands, this is prob- 

ably the most important first step to peace of mind. 

If we have reasonable demands, can respond to 

frustration and failure with forgiveness, and find 

renewed energy to try again, we ca~i~. 
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When the good Lord put us on this earth, we had 

to work hard all day long for food and shelter. Our 

diet consisted of roots, grains, berries, fruits, and so 

forth. If we wanted meat, we would have to spend 

hours or even days running down small animals. 

Over millions of years, this lifestyle resulted in body 

chemistries that reflected the needs of a physically 

active life based on a relatively low caloric, low fat, 

and low protein food supply. This existence over the 

years biologically equipped us to live a certain type 

of life. 

Unfortunately, over the last several hundred years, 

the urbanization of mankind has allowed us to live 

a totally different type of life. We now do very little 

physical activity and eat far too many calories that 

are derived from foods which we are totally unpre- 

pared to handle. Thus the choice meat, the Roquefort 

cheese salad dressing, the butter and sour cream on 

the baked potato, and the highly refined sugars are 

taken in excess and are plugging our vessels. Thus we 

are biologically equipped to live one sort of existence, 

but we are living an entirely different one. The un- 

fortunate conclusion that biologists draw is that the 

all too frequent death of the younger, successful busi- 

ness and professional man or woman is simply an 

expression of one of Darwin’s laws. This dictates that 

an inappropriate adaptation to the environment must 

result in the elimination of this individual. The ex- 

perts that tell us to eat sensibly and exercise frequently 

cannot be ignored. 

We have learned over the centuries that this in- 

appropriate response which leads to anxiety and 

tension and the resultant uncomfortable feeling can 

be moderated with alcohol. Alcohol is a good friend, 

when used in moderation, but lethal when used in 

excess. Alcohol is a central nervous system depressant, 

and we have learned to use it to relax. This often leads 

to the need for more, and finally we drink to produce 

amnesia. When this occurs, one starts needing a drink 

in the morning and several at lunch and before and 

after dinner. 

Some of us cannot take that first drink, for a 

significant per cent of the population has a biological 

inability to handle alcohol. The cause will probably 

prove to be an enzyme insufficiency such as alcohol 

dehydrogenase or enzyme induction of trace amounts 

of little-used enzymes. This induction results in ab- 

normal and new pathways that alter our metabolism. 

This is primarily a physiological problem, although 

after three or four drinks, an all too common phe- 

nomenon occurs. The verbalization of this phenome- 



non is, "Oh well, I’m having a good time, another 

one won’t hurt." 

Because of modern pharmacology, we have many 

chemicals, such as tranquilizers, to which, like alcohol, 

we have legal access. I shall not moralize or pontifi- 

cate, but again, like overeating and underexercising, a 

drug-induced relaxation is counterproductive. 

Of all the vices of mankind, the excessive use of 

tobacco is the most unforgivable. Excessive smoking 

leads to malignancy and, what is most important, 

heart disease. The constant vasoconstriction, asso- 

ciated with the increased levels of blood carbon mo- 

noxide and increased coagulability of the blood, leads 

to heart attacks and strokes. Light smoking is prob- 

ably relatively harmless. It does-lead to relaxation; 

and, after all, with the number of people that smoke, 

there must be something to this activity. If you insist 

on heavy smoking and have the cavalier ability to 

ignore the compelling statistics, please be kind to your 

loved ones and carry a large insurance policy. 

Like our ancestors, we need rest. It }nay be a 

hobby, a vacation, a nap at noon, or day’dreaming. 

We are not equipped to think all day long, day in 

and day out. We probably are equipped to do physical 

labor for long periods of time. As the old gentleman 

in eastern North Carolina said, "If you walk behind 

a mule all day long with a plow, you’re apt to go to 

bed early, sleep, and stay out of trouble." When we 

bring our work home at night in briefcases, we are 

getting ready for the next step which is a warning to 

the family to be quiet and not to talk. This leads to 

estrangement and finally to actual hostility toward 

those normal individuals who perform a reasonable 

day’s work, then go home and enjoy the family. If 

you are a young associate in a large firm staffed with 

workaholics, your required billable hours foretell your 

ominous future. If you are an older member of one 

of these.prestigious firms, may I be presumptuous and 

warn you that you may not be able to take everything 

with you. 

There is not one of us that can successfully live 

without the sincere belief in a power greater than the 

individual. The peace and quiet that religion gave 

our parents are denied to many .of us. All of us will 

have unfortunate circumstances, misjudgments, and 

internal strife that only God can alleviate. There are 

many occasions in our life when we desperately need 

forgiveness, both for our own actions and for the 

actions of close associates. Remember the old war 

slogan that there are no athiests in foxholes? We 

cannot forsake our traditional beliefs and the heritage 

of our Judeo-Christian background. The lost soul and 

the wandering soul do not tolerate stress and have a 

slim chance of a~tr.uly successful life. 

I have had an ample opportunity to view what 

mistakes not to make. We all know what to do, but 

it is the individual’s decision on how to go about it. 

May I talk about an example? 

"Why the knot in the stomach before the trial?" 

Some of these knots are great big ones, some are 

moderate, and some are small. The big knot and the 

medium-sized knot are bad. No knot at all probably 

means we do not care and will surely not be able to 

produce our best effort. Again, the proper modulation 

for the stress response allows us to use it in a normal 

fashion for the attainment of success. The knot is 

there because of the desire to do a good job for the 

client. Almost all business and professional people 

have a high degree of social responsibility and a con- 

scientious desire to do the right thing. The attorney’s 

responsibility for his client is awesome. Doing a bad 

job for a client leads to disastrous consequences in 

our modern society. This desire to do a proper and 

thorough job for the client is a tradition of Southern 

justice. 

The best way to be miserable before a trial is to 

be poorly prepared. A good motto is as follows: the 

three most important things in trial work are (1) 

preparation, (2) preparation, and (3) preparation. 

The incapacity to balance ability with demands can 

lead to the uncomfortable guilt-ridden situation where 

you take a brief glance at the briefs, depositions, inter- 

rogatories, and so forth. Then you go to court hoping 

only to ad lib. A disastrous result can be blamed on 

the other attorney, the judge, or the jury only so 

many times. If in your mind you are not prepared, 

you cannot do a good job or have peace of mind. 

A bad case or lack of coverage is also a natural 

to produce the knot. One cannot alter the facts, but 

you can alter your response to the situation. A bad 

case is simply a bad case; do the best job you possibly 

can and forget it. Our adversary system of justice 

demands that you take many bad cases, and your 

conscience demands that you do a good job. Let it go 

at that. 

The old lawyer-young lawyer syndrome is another 

knot producer. The young lawyer goes to court in the 

morning with a huge knot because he knows that the 

older lawyer is smarter; has more experience, and will 

beat him unequivocally. The old lawyer is miserable 

because he has already convinced himself that the 

young attorney is dynamic and nimble, and probably 
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has spent the last four months devoting his time 

entirely to this one case. The self-induced misery on 

the part of the opposing attorneys is imagined and 

leads to .very short fuses. 

A bad witness is simply a bad witness. The good 

Lord did not specifically put him there to ruin your 

day. Regardless of how careful you are, either on 

direct examination or on cross-examination, a bad 

witness can spoil everything. This is not your fault, 

his fault, or anyone else’s fault. Let it go at that. 

A time-proven method of making yourself miserable 
is the proclivity that is often found in young attorneys 

for asking too many questions, especially on cross- 

examination. This will inevitably allow a witness 

and expecially an expert witness to get exactly what 

you do not want into the testimony. The old pro will 

be kind to the witness, ask the appropriate questions, 
thank the witness for his cooperation, and say nothing 

more. Do not forget that somewhere within all of us, 
we have that great ability not to leave well enough 

alone. When things are going well, we all feel that 

one more question reflecting our sheer genius will win 

the case. 

We could go on with anecdotal examples for pages. 

However, I think it will suffice to say that if you live 

a normal life, practice moderation, and avoid obvious 

pitfalls such as partying the night before a big case, 

handling divorces for friends, ad libbing cases, and 

blaming the judge and jury for failures, you can 

avoid most big knots in your stomach. 

There are certain clichfis that do give peace of 

mind and help reduce the stress response. One of these 

is the doctrine of inevitability. This states that if you 

prepare especially thoroughly and conscientiously and 

put your best effort into an important case, you will 

probably lose. This doctrine also encompasses death, 

taxes, and Other things that have developed since Ben 

Franklin. If worrying about something and making 

yourself miserable will change the facts, I would be 

the first to recommend it. 

If one has learned two things, much of psychiatry 

can be summarized. First of all, take one day at a 

time. Do your best job, go home, and forget it. 

Tomorrow will require your best effort and should 

not be impeded by doubts, hostilities, and anxieties 

held over from the previous day. Secondly, it is not 

what a situation or an individual does to you that 

makes you miserable; it is how you react. Again, the 

problems and the responses are highly individualized 

and may at times require guidance from others. 

When we define what life is, we must evaluate 
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all of the philosophies of Western civilization. We 

are a product of this Western civilization and conse- 

quently the traditions, morals, and ethics of the East 

do not really apply to us. If we take all of the philos- 

ophers, beginning with those of ancient Greece, I 

believe that life can be defined as doing interesting 

and productive things in a pleasant manner with a 

minimum of aggravation and harm to those around us. 

Lockhart B. McGuire, M.D. 

The preceding panelist, Dr. Davis, presented a 

colorful description of how one of our primitive, 

normal, adaptive reflexes or group of reflexes can 

work either to assist us in the process of "fight or 

flight" or possibly, at our present point of evolution, 

to promote the development of stress-related illness. 

The group of normal, adaptive reflexes utilize adren- 

alin release on a short-term basis to accelerate the rate 

of heartbeat, divert blood by means of arterial con- 

striction from digestive organs and other viscera to 

working muscle, and possibly change in subtle ways 

the chemistry of blood clotting. What is the evidence 

that these brief changes in our biology contribute to 

disease of the circulatory system, and especially to 

coronary heart disease? 

There are generally three areas of medical research 

related to this question. The first area consists of 

laboratory experiments, in which the investigatQr cre- 

ates conditions for either a human or animal subject 

similar to the conditions eliciting the "fight or flight" 

response. We can put subjects in circumstances re- 

quirin~ exertion, and involving fear or competition 

or frustration, and measure the behavior of their 
circulation at that time. The observed elevations of 
blood pressure and pulse rate and occasional develop- 

ment of abnormal heart rhythms tend to support the 

thesis presented by Dr. Davis. On the other hand, the 

application of these experimental observations to 

daily human health or illness is uncertain. For in- 

stance, similar changes in reflex and circulation be- 

havior occur during the. "stress" of mucular exertion, 

although the degree to which the circulation of trained 

athletes uses these reactions tends to diminish over 

long periods of time with repeated exertion. 

One problem arises" from the fact that most new 

coronary events, whether called angina or heart attack, 

really do not occur at the same time as some acute, 

stressful situation. Angina and heart attacks seem to 

depend to a great degree on the slow buildup of 

arterial narrowing or sclerosis over a period of years, 

and symptoms often begin when the person is at rest. 
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There has been another group of studies, which 

tend to be joint projects between cardiologists and 

sociologists. Sociologists say that it is possible to review 

the events of an individual’s life over a period of 

years, and measure the number of stressful events; ex- 

amples include a death in the family, a promotion or 

demotion at work, a change of residence, or a per- 

sonal or financial injury. The investigators can catalog 

such events in a person’s life and call them "life 

change units." Studies have shown that people with 

recent coronary events have higher scores during 

periods of several months or years prior to the devel- 

opment of symptoms than are found in comparable, 

control populations with other illness. This suggests 

that there is something more than just the short-term 

reflex or chemical response to adrenalin that has to 

operate over a longer period of time before the 

coronary obstructive event occurs. We do not know 

biologically what that mechanism is, but this line of 

evidence generally tends to restore some validity to the 

notion that stress can be a factor in heart disease. 

A third area of study of the possible relation be- 

tween stress and heart disdase involves an attempt to 

use individual personality characteristics or behavior 

to predict an increased probability of developing coro- 

nary heart disease. It has already been uniformly 

confirmed that high blood pressure, the smoking 

habit, and high blood cholesterol will identify groups 

at greater risk. Any one of these features will roughly 

double an individual’s chance of heart attack, and 
all three of them will produce a tenfold increase in 

the probability of heart attack as compared to an 

unaffected population. Incidentally, there may be a 

clue to the biological mechanism in the fact that the 

short-term response to cigarette smoking involves a 

rise in blood pressure and arterial narrowing, and that 

a stressful experience is one of several means of pro- 

ducing an elevation of blood cholesterol and other fats. 

Obviously, study of stress in sociological terms is 

hampered by the fact that different individuals will 

have very different psychological and biological re- 

actions to similar events, such as a family death or a 

frustrating job. Nevertheless, psychologists apparently 

can tell from the pattern of our responses to a wide- 

ranging set of questions on psychological tests whether 

we have a consistent personality profile, based on an 

aggregate of characteristic responses to different ques- 

tions. These responses will reflect in an individual cer- 

tain consistent properties: a high sense of urgency or 

hurry, regardless of what the problem is; an element of 

job preoccupation; and an element of status dissatis- 

faction in life. When these features converge in our 

responses, we have been labeled as a so-called "Type 

A" personality by the group that introduced this ap- 
proach in California. 

This effort to accomplish prediction of increased 

coronary risk based on a personality profile has begun 

to achieve success comparable to the use of the more 

familiar features of cigarette smoking, high blood 

pressure, and high blood cholesterol. Individuals that 

have the so-called "Type A" profile can be shown 

to have two to three times the risk of developing 

coronary events as individuals who fail to have those 

characteristics. 

So those are the three general areas of recent 

medical research: the acute experiments, the sociologic 

retrospective approach, and the personality assessment 

predictive approach. I think all of these studies lend 

increasing credibility to the notion advanced by Dr. 

Davis that something related to stress accounts for 

the increase in coronary disease, along with, un- 

doubtedly, other aspects of diet and environment. 

Since the title of the panel discussion was "How 

Lawyers Can Cope With Stress," here are some of 

the ways that lawyers--or anyone else--can avoid 

some of the undesirable reflex changes in blood pres- 

sure, arterial caliber, and heart rhythm which could, 

in the presence of arteriosclerosis, lead to premature 

death or disability. 

1. We should look at our lives in terms of need for 

a sense of urgency, the value derived from preoccupa- 

tion with job or improvement in material status, and 
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thereby arrive at a conclusion that will either produce 

less experience of frustration and competition or per- 
haps improve our ability to deal with these. People 

who are engaged in a large number of activities can 

often be encouraged to reduce the number and variety 

of their personal goals in order to improve the quality 

of their efforts in a smaller number of goals. There is 

varied evidence from psychological experiments that 

this can involve less stress. A smaller number of goals 

and better quality of efforts usually lead to more 

satisfaction, which is, in itself, I would infer, a stress- 
reducing state. 

2. Slowing the pace of previous activities and 

scheduling blocks of time not directed at the activities 

involving stress simply have to be done in a directed 

fashion for those individuals who are unable to see 

this as a need for themselves. I suggest that people 

cultivate more interest in personally supportive rela- 

tionships with other people than: with job goals or 

civic and community affairs. Sometimes simply re- 

ducing the stress being felt by another person seems 

to reduce your own sense of urgency: 

3. An important bit of counseling for the in- 

dividual who has had a coronary event is to be sensi- 

tive to the development of fatigue. Fatigue can be 

a symptom of recent, chronic, low-grade stress. Fa- 

tigue that is not explainable by exertion is a warning 

that the person should stop and reassess how he is be- 

having and what his obligations to his own health are 

in relation to what he construes his other obligations 

to be. 

4. The question of exercise will come up. At this 

point the state of medical research is not as conclusive 

as we would like it to be. It lends itself to enthusiasms. 

Exercise, when repeated over a period of time, pro- 

duces the so-called training effect of an athlete. This 

involves a reduction in the amount of increase in 

pulse rate, blood pressure, and adrenalin release re- 

quired to accomplish the same musculoskeletal exer- 

tion. Whether that type of repetitive exposure to the 

physiology and biochemistry of exertion, by diminish- 

ing the adrenalin release and exaggerated reflex re- 

sponses, would also diminish adrenalin release and 

exaggerated reflex responsiveness to psychogenic stress 

is unproven. It is widely believed to occur by many of 

us dealing with the field. For that reason we tend to 

encourage regular, moderate recreational exercise. 

A week after the Virginia Bar Association Meeting, 

incoming President Carter used a quotation from the 
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Prophet Micah, which has always seemed to me ap- 
plicable to the subject of stress: "What does the Lord 
require of thee but to do justice, love mercy, and 
walk humbly with thy God?" 

We must add, on the other hand, that acceptance 
of challenge makes life interesting and vital, and ex- 
perience with challenge often improves ability. Ac- 
cordingly, each of us has to choose an amount of 
challenge or stress appropriate to our ability to 
respond successfully. 

Henry K. Silberman, M.D. 

Dr. Davis stated in the panel discussion that we 

create our own stresses and that society is not the 

culprit. But what is society but ourselves? It is cer- 

tainly not a mysterious, anonymous power which dic- 

tates our moves. In the aggregate we make up society, 

shape its goal’s, its myths, its biases and fads. Some- 

how in the course of time we have permitted this 

entity to assume a life of its own and even to 

dominate us. We tend to forget that we have the 

power as well as the ability to influence this monster, 

yet usually lack the fortitude to take the necessary 

steps. In the words of Pogo, "we have met the enemy 

and it’s us.". I agree with Dr. Davis’ statement that 

we create our own stresses, but we do so through our 

ill-fated attempts to fit into society’s structure regard- 

less of our own measurements. 

A major problem is, of course, that we are never 

quite sure of each other and even less so of ourselves. 

The subject of today’s discussion sounds innocent 

enough, yet it is fraught with two major pitfalls. It 

assumes that there is a single entity called "lawyers." 

Rather, there is a conglomerate of diverse types, such 

as young, middle-aged, and old lawyers, dull and 

bright ones, lazy and ambitious ones, trial lawyers, 

corporate lawyers--in short, an infinite variety of in- 

dividuals. 

Furthermore, we are led to believe that there is a 

monolithic force known as "stress." In fact, stress is 

very much in the eye of the beholder and depends 

on our psychological makeup. One person’s delight 

may be another’s perdition. Value systems vary greatly 

among people of different backgrounds, and we can- 

not even be quite sure that our own cherished symbols 

or traditions truly reflect our inner feelings. They 

may indeed be simply inherited and adopted without 

questioning. If our own emotional and mental set does 

not jibe with certain basic assumptions of our environ- 

ment, we may create stress for ourselves or others. 



HENRY K. SILBERlXIAN, M.D., was 

born and reared in Germany. He left 

Germany after Hitler’s advent to 

power and studied at Italian uni- 

versities, but had to leave because o~ 

the Rome-Berlin pact. He emigrated 

to the USA in 1940 and after serv- 

ing in the Army he resumed his 

medical education at the New York 

University College of Medicine in 

1946. He was graduated in 1950 with 

his M.D. degree. After serving his 
internship and residency in Psychiatry, he obtained his M.S. 

in Psychiatry in 1955 from the University of Colorado 

Graduate School. 

Dr. Silberman is now Acting Chairman of the M.C.V. 

Department of Psychiatry. 

Silberman 

Let us take promotion as an example. It is a com- 

mon assumption that people want to get ahead and 

advance in life. But there are individuals who are 

perfectly content to remain at a certain level and 

enjoy the modest niche they have found. If such in- 

dividuals are "rewarded" for faithful service and pro- 

moted to higher ranks, they may falter and suffer 

because they cannot take the added burden. In the 

eyes of their superiors they are considered ingrates or 

failures; in their own eyes they have been stressed 

beyond endurance. 

What about lawyers in particular? I understand 

that the panel was set up by the "Young Lawyers." 

Does that mean that young lawyers experience more 

stress than older ones or that only they had the 

courage to face the potential problems? Of course 

they encounter the stress of all newcomers--competi- 
tion, uncertainty, family problems, etc. They have 

conquered the "Paper Chase," and they enter the 

real world of law with the starry-eyed enthusiasm 

and conceit of new-found knowledge. Some may have 

qualms about their ability to perform, yet they dare 

not admit their inner doubts. Many are probably ill- 

prepared for the demands and opportunities of pro- 

fessional life and simply follow well-trodden paths be- 

cause they are prestigious, remunerative, or simply 

available. Once they have embarked for a certain 

destination they become too involved in details of 

work and desire to please and succeed to stop and 

reflect whether they made the right choice. But sooner 

or later they will encounter conflicts which lead to 

stress. 

Now, let us not forget that stress also has beneficial 

connotations. It stimulates thinking, enhances per- 

formances, and helps overcome obstacles, provided 

the individual is prepared to deal with the conflict in 

a constructive manner. But if for one reason or 

another the individual cannot adopt an objective atti- 

tude or, worse yet, involves his own inner self, then 

the stress becomes noxious and leads to emotional or 

physical disability. 

Now what can lawyers--or for that matter anyone 

--do to cope with stress? Unfortunately we do not 

always perceive stress on a conscious level. In fact, 

conflicts are usually fought within the deep layers 

of our unconscious mind while we simply experience 

some vague discomfort. Exhaustion of our customary 

coping mechanisms leads to the resurgence of earlier 

experienced conflicts which somehow had been re- 

pressed in the service of the maturing personality. Our 

susceptibility to certain stresses depends largely on 

the efficacy of the maturing process, also known as 

Ego development. 

An elementary principle of minimizing stress is 

constant awareness of one’s goals or mission in life. 

This maxim applies to individuals as well as to 

organizations. All too often goals are forgotten or 

perhaps have never been properly formulated. For 

fear of being ostracised, people will succumb to the 

lure of values which are alien to their own personality, 

only to regret it later on. There are no traffic signals 

which tell us to stop, look, and listen. Yet introspec- 

tion is the most valuable tool for the prevention of 

harmful stress. The human psyche has many ways of 

covering up inner drives ad motivations, and it takes 

considerable effort to discover one’s true nature. Al- 

though this may be painful at times, the rewards in 

terms of inner peace and happiness by far outweigh 

the energy expended on the task. 

Communication channels must be within everyone’s 

reach to help promote greater insight through ex- 

change of ideas. Admitting perplexity is not a mark of 

weakness as some fear. Burying problems within in- 

vites problems. I realize that the often-paranoid and 

nearly always obsessional nature of the practice of 

law poses serious obstacles to such free exchange of 

thoughts and, even more, of feelings. Mutual trust is 

the foundation for free communication. 

Separation of profession and family must be as 

basic a principle as the separation of Church and 

State in this Republic. Yet the tendency for work to 

encroach on one’s personal life has increased over 

the years and always to the detriment of the family, 

i.e., really one’s emotional life. Of course those among 

(Continued on page 25) 
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DILEMMAS IN LEGAL EDUCATION 

T HE past decade has witnessed a sharp increase 

in the attacks on both the profession and law 

schools. The malaise shown by the public, the bar, 

students and faculties is in part the result of the high 

cost of legal services, in part an image of lawyers 

derived from Watergate and similar scandals, and 

finally a growing feeling that too many lawyers are 

simply incompetent. The unfortunate consequence has 

been that those in need of legal help too often defer 

seeking aid in the hope that somehow their legal 

problems will disappear. 

Recently the attacks have become more focused. 

Justice Tom Clark, upbraiding the bar for over- 

emphasizing profit and overlooking service, has called 

on both the law schools and the profession for higher 

standards of ethics and responsibility. Chief Justice 

Warren Burger on several occasions has publicly de- 

plored the lack of skills in advocacy. Following the 

lead of the Chief Justice, Judge Kaufman, Chief 

Judge of the Second Circuit, appointed a committee 

to suggest standards for practicing before the federal 

courts in the Second Circuit. The result was the Clare 

Committee report which recommended required cour- 

ses or their equivalent in five specific areas as a pre- 

requisite to practice. In Indiana a similar finding that 

legal training was inadequate resulted in the Supreme 

Court’s promulgating Rule 13 requiring a certifica- 

tion of substantial exposure to 54 hours in a variety 

of subjects as one of the conditions for admission to 

the Indiana bar. 

It is noteworthy that a committee of judges repre- 

senting the Fourth Circuit has challenged the premise 

upon which the Clare Committee’s recommendations 

were founded, and that many of the district judges 

within the Second Circuit likewise have refused to en- 

dorse the Clair Committee’s findings and recommen- 
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dations. And a blue ribbon panel committee of the 

Deans of Harvard, Yale, Stanford, Columbia and 

Virginia has filed a report pointing out the adverse 

and restrictive effects on curricula and legal education 

if courts, federal or state, were to require differing 

courses as a condition to practice. 

Recognizing both the importance of the problem 

and the sharp disagreement among judges, attorneys, 

and educators, Chief Justice Burger has recently ap- 

pointed a twenty-four member Committee of the 

Judicial Conference of the United States to consider 

standards for admission to practice in the federal 

courts. On May 20 of this year a public hearing was 

held in Washington, D. C. to provide interested per- 

sons and organizations the opportunity to present their 

views to the Committee. 

Are tfiese attacks justified? Is the legal profession 

sufficiently responsive to the needs of society? And, in 

turn, are law schools sufficiently responsive to the pro- 

fession? Do we even have the empirical data to an- 

swer these questions? I fear not.. We simply do not 

know what constitutes a good or successful lawyer. 

Of interest, however, is a current study, "The Com- 

petent Lawyer Study," sponsored by the Law School 

Admissions Council, which at a cost likely tO exceed 

one million dollars, hopefully will provide the criteria 

needed to appraise better the competence of lawyers, 

Let me now depart from generalizations and con- 

sider the current plight of legal education by asking 

four specific questions, the answers to which may 

vitally affect the course of legal education in the next 

decade. 

Monopoly by Law Schools 

The first is this. Should law schools continue to 

have a virtual monopoly on legal education? The 
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success of the Langdellian approach to the study of 

law, premised on the notion that law is a science and 

that all legal principles can be deduced and synthe- 

sized from appellate cases, has indeed resulted in a mo- 

nopoly of legal education by professional law schools. 

Perhaps it is time to recognize that law is only one 

of several social sciences and that it deserves far more 

attention than it now receives at the undergraduate 

level. Recent emphasis on the interdisciplinary aspects 

of law, the occasional creation of combined degree 
programs with business, history, economics, sociology 

and philosophy, point in the right direction. But the 

fact is that, in sharp contrast to Great Britian and the 

civil law countries, nowhere in this country is there a 

significant inquiry of law at the undergraduate level. 

Perhaps we should pay greater heed to Blackstone’s 

admonition that "Every gentleman and scholar should 

have a knowledge of the law as an essential part of a 

liberal and polite education." 

It is also appropriate to consider what the proper 

role of law schools should be beyond the typical man- 

datory three years of formal instruction. Continuing 

legal education has become increasingly important as 

society’s problems and the law have become more 

complex. Virginia may soon join those few states 

which have already decreed mandatory continuing 

legal education. But whether such education be volun- 

tary or compulsory, the program should not be di- 
vorced from law schools. In my view it is essential that 

there be a joint and cooperative effort of the bar and 

the law schools if the goals of these expanding pro- 

grams are to be achieved. 

The Graduate as a Finished Product 

A second question, and certainly not a novel one, 

is whether the mission and the obligation of law 

schools is to turn out a finished product. Is it possible 

in three years to expose students to a sufficient body 

of law, and at the same time develop the practical 
skills of advocacy, analysis, and negotiation so neces- 
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sary if an attorney is to handle the affairs of clients 

wisely and competently? Should we be satisfied to 

graduate students whose analytical skills, honed by 

the Socratic method, enable them to pass bar examina- 

tions and then rely upon the bar to complete their 

practical training? If we continue to be so satisfied, is 
this fair .to the client who often is the lawyer’s .unfor- 

tunate guinea pig? I have no satisfactory answer. 

Hopefully, we can strike a reasonable compromise by 

continuing to emphasize the intellectual, jurispruden- 
tial, and conceptual aspects of law while at the same 

time affording students greater opportunities to deal 
with clients and the practical problems which in- 

evitably confront all lawyers. 

Ethics and Professional Responsibility 

Leaders of the bar and the public are increasingly 

asking the law schools to give greater emphasis to 

legal ethics and professional responsibility. What can 
and what should law schools do to make their stu- 

dents more aware of their obligations to society and 

the profession? Almost all law schools require a course 

in professional ethics. But too often such courses are 

not taken seriously. Nor in my judgment is it likely 

that increasing the number of lecture hours or mak- 

ing the course more demanding will bring about the 

desired improvement. Integrity and honor cannot be 

taught. But those of us concerned with the profes- 

sion can by our daily conduct and example create 

an atmosphere which will bring the result we all 

want. The example should "begin on the first day of 
law school and ~ontinue throughout the three years. 

Law School Curricula 

Finally, there is the more narrow and yet vital 

problem of the typical law school curriculum. Do 

we need three years of law school, preceded by four 

years of college, as a prerequisite for admission to the 

bar? A few years ago a detailed report on curricula 

by an ad hoc committee of the Association of 

American Law Schools recommended, inter alia, that 
two years of law school might suffice to prepare most 

students for general practice. Admittedly, a case can 

be made for a two year program leading to the J.D. 

degree. I am convinced, indeed I have data, that 

most students can pass bar examinations after two 

years of law school. And I am told by many members 

of law firms that their summer associates following 
the second year of law school are almost as able as 

the associates they employ after gra~tfi~idn. 
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Thus a case can be made for a two year program 

if our goals are limited to making students reasonably 

knowledgeable of substantive law, and to developing 

certain analytical skills and an ability to find the law 

expeditiously. The fallacy of this reasoning is that it 

settles for too little. To keep order, to settle disputes 

quickly and fairly, to assist in the formulation of 

governmental policies, and to provide needed and 

competent legal services to all segments of society, we 
need more education, not less. Accordingly, I reject 

completely that part of the Carrington Report that 

would permit most students to qualify for the bar 

after only two years of law school. 

Thatodoes not mean, however, that we could not 
use the three years of law school more wisely. There 

are legal educators who believe that the first year, with 

its overemphasis on ferreting out principles from ap- 

pellate cases in such basic courses as contracts, prop- 

erty, torts, procedure and perhaps a public law sub- 

ject, should be overhauled. Personally, I would let 

well enough alone. Perhaps fortuitously, Professor 

Langdell in the l~tte nineteenth century hit upon a 

casebook approach which, when combined with the, 

Socratic method in the hands of an expert teacher, 

resulted in a unique and unrivaled contribution to the 

education of lawyers. I know of no other discipline 

where so much progress is made in one year. Where 

else can one find anything comparable to the law" 

student’s note, written shortly after the first year, 

which not infrequently maybe cited and even decisive 

in the resolution of a critical legal problem. Accord- 

ingly, I would require far more evidence before favor- 

ing a change in the basic format of the first year, 

which successfully develops analytical skills, knowledge 

of fundamental principles in core subjects, and, to 

use a trite but apt phrase, "an ability to think like a 

lawyer." 

I am more critical of. what we do after the first 

year. Here the Langdellian casebook approach, imple- 

mented by variations of the Socratic method, becomes 

less economical and efficient. Nevertheless, I am per- 

suaded that law schools must continue to expose stu- 

dents to such fundamental subjects as corporations, 

evidence, taxation, criminal law, domestic relations, 
wills and trusts--just to name a few. But this can be 

done in a variety of ways other than the casebook 

method. Some subjects, for example, lend themselves 

to the problem approach; others to seminar discus- 

sions; still others to group work or individual research; 

and a few to intensive lectures modeled on the conti- 

nental system where the objective is limited to pro- 



viding students with a working knowledge of basic 

principles. This limited objective might be accom- 

plished in half the time now allocated to many of our 

elective courses. 

If I am doubtful about the second year, I am con- 

vinced that the typical third year needs reexamination 

and substantial overhauling. By the third year stu- 

dents are bored with the casebook approach to learn- 

ing. They are now sophisticated; they have learned to 

think like a lawyer; they are confident that they can 

now match wits with their teachers and peers; and 

they have turned their expertise against us by being 

either unprepared or absent. 

But this need not be ! There should be ways to make 

the third year the most rewarding of all. It could be 

the capstone of the law sctiool experience. Having 

developed the analytical skills in the first year and 

having covered most, and a sufficient number, of the 

fundamental subject matters during the first two 

years, the third year could now be used for experi- 

mentation and specialization. With released time now 

made available, we might be able to satisfyo the many 

members of the bar who feel that our graduates are 

not sufficiently equipped to solve the variety of 

problems facing the practitioner. We could now, for 

example, give greater emphasis to "clinical" educa- 

tion for those many students who intend to become 

conventional lawyers. Such students could also be 

offered greater opportunities to develop skills in 

advocacy and perhaps meet in part the criticisms 

made by Chief Justice Burger, Judge Kaufman and 

the Clare Committee. 

For students desiring to go into governmental or 

other public service, special intensive programs in ad- 

ministrative law, local government, labor law, anti- 

trust, or taxation could be designed. Other students 

might choose to concentrate in business and corporate 

law or international law and trade. Still others might 

prefer to bypass the practical and explore in depth 

the jurisprud-~ntial-~ historical or sociological aspects of 

law. Indeed, I personally would hope that a substan- 

tial number of students would realize that the theo- 

retical may in the long run prove to be the most 

practical, and accordingly choose this avenue of 

specialization. 

At the moment I have no specific program for the 

third year or for that matter for the second year. But I 

am convinced that we should do more than just talk 

about the curriculum and especially the third year. 

By making it possible for students to pursue their 

special interests, by giving them the opportunity to do 

independent work, and by affording them a variety of 

learning methods, I am reasonably sure that both the 

quality and quantity of student work would be en- 

hanced, and that the 30,000 law students who will be 

graduating each year will be better prepared to help 

solve society’s and the profession’s problems. 

But if such changes are made, we must be careful 

not to lose sight of what law schools can best bring 

to legal education. Students must be made aware not 

only of the corpus of the law but also of the broad 

social and economic implications of legal institutions 

and customs. Nowhere else can this be done effective- 

ly. Looking at law from a community and social point 

of view as well as the client’s is essential. Law is at 

the heart of the institution of the family, of the 

needs of cities and suburbs, of our system of private 

property and inheritance, and indeed of every sig- 

nificant value that we cherish and seek to preserve. 

Hopefully, law schools can "expand their goals and im- 

prove their methods without sacrificing what they 

have long done so well. 

How Lawyers Can Cope . . . (Continued[tom 

us who are reluctant to deal with their feelings will 

gladly take refuge in the alleged demands of work, 

while others without such inclination are made to 

feel guilty when they detach themselves from the job. 

Yet it is not only possible but quite simple to achieve 

a beneficial balance, and ultimately one’s professional 

performance as well as one’s personal life will be 

greatly enhanced. 

I have briefly discussed some aspects of stress and 

tried to relate them to the law profession. I have 
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also tried to present a few basic principles of coping 

with stress or, better yet, avoiding it. A brief presenta- 

tion can barely skim the surface of this vast problem 

area, and there is certainly no universal recipe for 

its solution. As individuals, we always assume that 

our problems are unique and are amazed to discover 

that others have conflicts which may differ ’in char- 

acter but not necessarily in intensity. It is within our 

power to face them or come to terms with them 

before a breaking point is reached. 
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ANTITRUST, STATE REGULATION, 

RAY V. HARTWELL, III 

AND THE LEGAL PROFESSION 

A NtTITRUST policy generally holds that competi- 
ion between all who are willing and able to 

enter a particular market is desirable. In numerous 

markets, however, regulatory schemes reflect a bal- 

ancing of this policy against other governmental ob- 

jectives. For example, regulation of agricultural 

markets is said to be designed to stabilize supply and 

prevent economic chaos; regulation of securities mar- 

kets, to prevent fraud; and regulation of various pro- 

fessions, to safeguard the public interest by ensuring 

that practitioners are both ethical and competent. 

Because they promote the public health, safety, or 

welfare, state regulatory schemes are presumptively 

valid,1 and have long coexisted with the federal anti- 

trust laws. This coexistence, however, is anything but 

peaceful. 

It has become increasingly evident, for instance, that 

members of the legal profession are subject, both col- 

lectively and individually, to antitrust suits challenging 

activities long thought to be exempt from the antitrust 

laws.2 Moreover, in at least some circumstances this is 

so, notwithstanding that the challenged conduct was 
clearly required by the state. This harsh fact was most 

recently underscored by the decision of the United 

States District Court for the Eastern District of Vir- 

ginia in Surety Title Insurance Agency, Inc. v. Vir- 

ginia State Bar? 

In Surety Title, the court held that the issuance by 

the Virginia State Bar of "opinions... purporting to 

define the practice of law" violates §§ 1 and 2 of 
the Sherman Act.4 In addition, the court enjoined 

.the State Bar from issuing any further Unauthorized 

Practice of Law (UPL) Opinions, and ordered the 

1 E.g., Village o[ Euclid v. Ambler Realty Co., 272 U.S. 

365 (1926). 

2See, e.g., Gold[arb v. Virginia State Bar, 421 U.S. 773 
(1975). 

3 No. 76-0180-R (E.D. Va. April 25, 1977) (Merhige, J.). 

Citations to the court’s opinion will be made to "Surety Title 

Slip Op. at ..... " 

4 15 U.S.C. §§ 1 and 2 (1970). 
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State Bar "to expunge from its records all such prior 

opinions" and to "notify its membership of said ex- 

pungement." In an opinion by .Judge Merhige, the 

court did not hold merely that the purpose or effect 

of particular UPL opinions renders those opinions 

violative of the antitrust laws; rather, it held that the 
very process by which the opinions were issued is 

illegal. 

The plaintiff in Surety Title challenged a procedure 

required by rule of the Virginia Supreme Court5 and 

implemented by a state agency, the Virginia State Bar.6 

Not surprisingly, the State Bar asserted the defense 
that the Sherman Act was not intended to reach 

conduct required by the state, or "state action." 

Thus, once the Court determined that the UPL opin- 

ion process violated the antitrust laws, the proper scope 

of the state action defense became the crucial issue. 

Because it focused on the competitive effects of 

a state regulatory mechanism, the Surety Title case 

can be viewed as another in a series of challenges, 

on .constitutional and antitrust grounds, to state sta- 

tutes and regulations alleged to restrict competition 

unjustifiably.7 The court’s holding on the merits, abol- 
ishing the UPL opinion process, is unprecedented 

and may have a substantial impact on the legal pro- 

fession, both in Virginia and elsewhere. But the sig- 

nificance of Surety Title extends far beyond its im- 

pact on the issuance of advisory opinions by the State 

Bar. It extends to the uncertainties created by conflicts 

between the federal antitrust laws and regulation at 

the state level. The opinion confirms the doctrinal 

changes wrought by recent Supreme Court decisions8 

5 Rules of the Supreme Court of Virginia, Part Six, Rule 

6:IV, ¶ 10, 216 Va. 1147 (1976). 
6 See Va. Code Ann. § 54-49 (Repl. Vol. 1974). 

7See, e.g., Cantor v. Detroit Edison Co., 428 U.S. 579 

(1976); Virginia Bd. o[ Pharmacy v. Virginia Citizens Con- 

sumer Council, Inc., 425 U.S. 748 (1976); Gold[arb v. Vir- 
ginia State Bar, 421 U.S. 773 (1975); Gibson v. Berryhill, 

411 U.S. 564 (1973). 
s See cases cited in note 7, supra. 



and, whatever its fate on appeal, characterizes a new, 

substantive analysis of "state action" that is likely to 

have profound implications for state regulation of 

professions and businesses alike. 

This broader significance of Surety Title can best 

be understood if we turn, first, to a discussion of the 

status of state regulation under the federal antitrust 

laws, and, second, to an analysis of Judge Merhige’s 

opinion. 

The Federal Antitrust Laws and State Regulation: 

the Evolution of the State Action Doctrine 

For decades, professional and business conduct sanc- 

tioned by state regulation was thought to be immune 

from antitrust attack by virtue of the "state action" 

defense. The modern origins of this state action doc- 

trine are usually traced to the Supreme Court’s 1943 

decision in Parker v. Brown? In Parker, the Supreme 

Court was asked to overturn a California statute that 

directed state officials to develop and administer a 

marketing program for agricultural products produced 

in the state, a program that had the effect of main- 

taining prices and restricting competition among 

growers. For purposes of its decision, the Court as- 

sumed that the program would have violated the 
antitrust laws if it had resulted from concerted action 

by private parties.1° Having made this assumption, the 

Court held that the program, as an act of the State of 

California, was exempt from challenge under the fed- 

eral antitrust laws. 

We find nothing in the language of the Sher- 
man Act or in its history which suggests that its 
purpose was to restrain a state or its officers or 
agents from activities directed by its legisla- 
ture. In a dual system of government in which 
¯.. the states are sovereign..., an unexpressed 
purpose to nullify a state’s control over its 
officers and agents is not lightly to be attributed 
to Congress.la 

In the Court’s view the state, "as sovereign, imposed 

the restraint as an act of government which the 

Sherman Act did not undertake to prohibit,m~ 

9317 U.S. 341 (1943). This portion of the article sum- 
marizes a lengthier discussion appearing in Shenefield and 
Hartwell, Annual Survey o[ Antitrust Developments 1975-76, 
34 Wash. & Lee L. Rev. 7, 21-59 (1977). 

ao 317 U.S. at 350. 

aa Id. at 350,-51. 
as Id. at 352, citing Olsen v. Smith, 195 U.S. 332, 344-45 

(1904) and Lowenstein v. Evans, 69 F. 908, 910 (C.C.D.S.C. 
1895). 

Ray V. Hartwell, III, is associated with the 
Richmond firm of Hunton & Williams. He re- 

ceived his B.A. from Washington and Lee Uni- 
versity in 1969 and his J.D., summa cure laude, 
from Washington and Lee in 1975. Mr. Hart- 

well is on the Board of Governors of the Anti- 

trust Law Section of the Virginia State Bar, and 
was recently elected Secretary of the Section. 

Although Parker left the term "state action" unde- 

fined, the opinion did provide some guidance con- 

cerning the scope of the exemption that was to become 

its namesake. For example, the Court obviously did 

not intend that the state action defense should en- 

compass all governmental activity, for it explicitly 

noted that a state cannot authorize or ratify anti- 

trust violations and that no question of state participa- 

tion in illegal activities was presented,as Moreover, 

while the defendants in Parker were state officials, the 

opinion plainly suggested that the producers affected 

by the program were also immune from antitrust lia- 

bility34 Finally, the Court did not conclude that, once 

the fact of state action had been established, any 

317 U.S. at 351-52. 

14 Thus, the Court stated that "~tlhe prerequisite approval 

of the program . . . by . . . producers is not the imposition 

by them of their will upon the minority by force of agreement 

or combination which the Sherman Act l~rohibits." Id. at 352. 
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showing of regulatory necessity or consistency with 

federal policy would then be required.15 

It was thirty-two years before the Supreme Court, 
in Goldfarb, again considered the proper scope of the 

Parker defense. In the interim, a vast array of lower 

court decisions delineated three broad areas of un- 

certainty in the Parker doctrine. First, courts differed 

over the degree of state involvement--from passive 

authorization ~ or acquiescence, on the one hand, to 

clear compulsion on the other--required to warrant a 

finding of "state action.’’1° Second, it was unclear 
whether a substantive analysis--of the policies under- 

lying state regulatory schemes, for example--was re- 

quired under Parker.a7 Finally, "some decisions raised 

the question whether the immunity afforded govern- 

mental entities ’under the Parker doctrine is g,reater 
than that ~vailable to private parties?8 

In Goldfarb v. Virginia State Bar,x9 the plaintiff 

sued the Virginia State Bar and the Fairfax County 

Bar Association, claim.ing that the attorneys’ minimum 
fee schedule promulgated by the Association violated 

§ 1 of the Sherman Act. Both defendants asserted that 
their conduct constituted state action and was thus 

exempt from antitrust challenge under the doctrine of 

Parker v. Brown.a° The Supreme Court, without 

specifying what a full Parker v. Brown analysis would 

entail, held that the Association’s state action defense 
never got past the "threshold inquiry" of whether the 

alleged anticompetitive activity was "required by 

15 The Parker court did, however, decline to hold that the 

Agricultural Marketing Agreement Act of 1937, 50 Stat. 246, 

conflicted with or preempted the California statute. 317 U.S. 

at 358. Some later decisions have viewed this as evidence 

that consistency with federal policy is required. See, e.g., 

Hecht v. Pro-Football, Inc., 444 F.2d 931 (D.C. Cir. 1971), 
cert. denied, 404 U.S. 1047 (1972). 

~° Compare, e.g., Washington Gas Light Co. v. Vir- 
.qinia Elec. & Power Co., 438 F.2d 248 (4th Cir. 1971), with. 

e.g., Gas Light Co. v. Georgia Power Co., 440 F.2d 1135 (5th 

Cir. 1971), cert. denied, 404 U.S. 1063 (1972). 

17 The following decis!ons, inter alia, suggested that some 
sort of substantive analysis is required: Hecht v. Pro-Football, 

Inc., 444 F.2d 931 (D.C. Cir. 1971), cert. denied, 404 U.S. 

1047 (1972); Woods Exploration & Producting Co. v. 

Aluminum Co. o[ America, 438 F.2d 1286 (5th Cir. 1971); 
George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 

424 F.2d 25 (lst Cir. 1970). 

18 E..q., Hecht v. Pro-Football, Inc., 444 F.2d 931 (D.C. 

Cir. 1971), cert. denied, 404 U.S. 1047 (1972). 

a9421 U.S. 773 (1975). 
~o The Fourth Circuit rejected the Association’s state action 

defense, but held that the State Bar fulfilled three require- 

ments considered in Parker: its activity was for the benefit 

of the public, took place pursuant to legislative command, 

and was subject to active supervision ~by. the._State. 497 F.2d 

1, 4-12 (4th Cir. 1974). 
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the State acting as sovereign.’’~1 The Court ruled that 

neither approving mention of minimum fee schedules 
in ethical codes promulgated by the Supreme Court of 

Virginia, hor their apparent approval by the State 

Bar, was sufficient to confer immunity. Thus, the 

Court stated: "It is not enough that . . . anticom- 

petitive conduct is ’promoted’ by state action; rather, 

anticompetitive activities must be compelled by direc- 

tion of the State acting as sovereign,’’~ This language 

appeared to resolve one of the uncertainties raised by 

lower court interpretations of Parker, making it fairly 

clear that the definition of "state action" does not 

extend to passive approval of anticompetitive conduct. 

The Supreme Court in Goldfarb also denied the 

state action exemption to the Virginia State Bar. 

The Court reasoned that "the State Bar’s status as a 

"state agency for some limited purposes does not create 

an antitrust shield that allows it to foster anticompeti- 

tive practices for the benefit of its members.’’~3 The 

State Bar was liable, according to the Court, for hav- 

ing joined voluntarily in what otherwise would have 

been wh.olly private anticompetitive conduct. In sum- 

mary, Goldfarb narrowed the ~cope of the state action 

defense from a definitional standpoint, and made it 

clear that claims of immunity by governmental en- 

tities, like the State Bar, will be subject to more rig- 

orous scrutiny than had previously been thought. 

As the effects of Goldfarb on the state action 
doctrine were taking hold, the Supreme Court handed 

down its decision in Cantor v. Detroit Edison Co.~ 

The Cantor case involved an antitrust challenge to 

Detroit Edison’s "lamp supply program," under which 

the Com.pany supplied its residential subscribers with 

light bulbs for use in their homes, and replaced the 

bulbs without charge when they burned out. Detroit 

Edison had included the program in its proposed tariff, 

and the program became a mandatory service when 

the tariff was adopted by order of the Michigan Public 

Service Commission. After the program was required 

by order of the Commission, it could not lawfully be 

abandoned by Detroit Edison.~5 

When Cantor, who owned a drug store, filed suit, 

charging that the lamp supply program violated the 

antitrust laws, the utility defended on the ground 

that the program was required by its rate tariff and, 

consequently, was exempt from the antitrust laws 

~1 421 U.S. at 790. 

~ Id. at 791. 
~’~ Id. 

~4 428 U.S. 579 (1976). 

~ Id. at 581-85. 



under Parker. The district court held that the Parker 

defense was clearly applicable, and granted Detroit 

Edison’s motion for summary judgment.2° On appeal, 

the Sixth Circuit affirmed without opinion.-°7 In the 

first paragraph of the Supreme Court’s lengthy opin- 

ion, Mr. Justice Stevens~ declared that the Court 

"must decide whether the Parker rationale immunizes 

private action which has been approved by a State 

and which must be continued while the state approval 

remains effective.’’~s 

The Court indicated that the question whether 

challenged conduct is "required by the state acting 

as sovereign" is no more than a threshold inquiry,’’~° 

for, having determined that the challenged conduct 

was required by state law, it addressed two additional 

issues before reaching its conclusion. First, the Court 

inquired whether it would be "unjust" to subject 

Detroit Edison to treble damages for its compliance 

with the Commission’s order. For purposes of this 

inquiry, the Court assumed "that it would be unac- 

ceptable ever to impose statutory liability on a party 

who had done nothing more than obey a state com- 

mand.’’3° The Court found that Detroit Edison’s par- 

ticipation in the decision-making process that led to 

the adoption and enforcement of its rate tariff was 

"sufficiently significant" to require that the Compa.ny’s 

conduct comply with the federal antitrust laws.31 

The Court next turned to the question whether, 

despite the fact that the imposition of liability would 

not be unjust, the existence of the state’s regulatory 

command should give rise to an implied exemption 

from the antitrust laws. Reasoning that the standards 

for ascertaining the "existence and scope" of such an 

implied exemption should be at least as severe as those 

applied when federal regulatory legislation conflicts 

with the antitrust laws, the Court concluded that a 

state action exemption should be found only if neces- 

sary to make the state regulatory act work. And even 

then, the Court opined, the exemption should be 

granted only to the minimum extent necessary.3~ Under 

2~392 F.Supp. 1110, 1112 (E.D. Mich. 1974). 

~7 513 F.2d 630 (6th Cir. 1975). 

~s 428 U.S. at 581. 

~91d. at 600, citing Gold]arb v. Virginia State Bar, 421 

U.S. 773, 788 (1975). 
30 428 U.S. at 592 (emphasis added). 

31 Id. at 594. By questioning whether its inquiry would 

ever "decide any actual case," the Court seemed to acknowl- 

edge that few defendants will ever gain immunity for having 

done "nothing more" than obey a state command. Id. at 592. 

321d. at 597, citing, e.g., Silver v. New York Stock’Ex~ 

change, 373 U.S. 341 (1963). 

this standard, the Court refused to imply an antitrust 

exemption for Detroit Edison’s lamp supply program. 

In the Court’s view, Michigan’s regulatory scheme did 

not conflict ~i[h-i-l~e antitrust laws, and a finding that 

the light bulb exchange program violated those laws 

would not impair the state’s interest in regulating the 
distribution of electricity?8 

By going beyond the question whether anticom- 

petitive conduct is compelled by a state "acting as 

sovereign," the Cantor decision appears to relegate the 

Parker-Goldfarb test for state action to the status of 
a threshold inquiry. Correspondingly, Cantor seems to 

portend that assertion of the state action defense will 

become considerably more difficult for antitrust de- 

fendants. The Surety Title opinion is significant, both 

because it underscores the extent to which Goldfarb 

and Cantor narrowed the Parker v. Brown defense 

and because it illustrates the impact tha~ post-Cantor 

antitrust enforcement is likely to have on the profes- 

sions and on state regulation in general. 

The Decision in the Surety Title Case 

In Surety Title Insurance Agency, Inc. v. Virginia 

State Bar, the plaintiff sought monetary, injunctive 

and declaratory relief to redress injuries to its business 

allegedly resulting from the defendant’s practice of 

issuing advisory ethical and Unauthorized Practice of 

Law opinions. The plaintiff charged that the opinions, 

coupled with the threat of disciplinary proceedings, 

constituted a group boycott and attempt to monopolize 

in violation of Sections 1 and 2 of the Sherman Act.n* 

Neither the definition of the practice of law promul- 

gated by the Virginia Supreme Court nor the correct- 

ness of any particular ethical or UPL opinion was 

challenged. Rather, plaintiff charged that the opinion 

process itself violated the federal antitrust laws?~ 

33 428 U.S. at 598. The Court also rejected Detroit Edison’s 

argument that the public interest standard employed in the 

pervasive regulation of electric utilities and other natural 

monopolies is fundamentally inconsistent with the competi- 

tive standard imposed by the antitrust laws, reasoning that 

even if the antitrust laws were not intended to apply to "areas 

of the economy primarily regulated by a state, that . . . would 

not foreclose the enforcement of the antitrust laws in an 

essentially unregulated area such as the market for electric 

light bulbs." Id. at 595. 

~4 15 U.S.C. §§ 1 and 2 (1970). 

3~ After Surety Title filed its action, the Attorney General 

of Virginia filed a Bill of Complaint against Surety Title 

charging it with the unauthorized practice of law. The deci- 

sion of the United States District Court for the Eastern Dis- 

trict of Virginia in Surety Title’s antitrust suit against the 

Virginia State Bar is wholly independent of the Attorney 

General’s proceeding against Surety Title under Virginia law, 
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The Supreme Court of Virginia is empowered by 

statute to define the practice of law,as and to create 

the Virginia State Bar "to act as an administrative 

agency of the Court for the purpose of investigating 

and reporting the violation of such rules and regula- 
tions as are adopted by the Court under the article for 

such proceedings as may be necessary.’’at Pursuant to 

this authority, the Supreme Court created the Virginia 

State Bar in 1938, and vested its powers, including 

the power to render advisory opinions, in the Council 

of the Virginia State Bar.as The Rules of the Su- 

preme Court of Virginia provide that any active mem- 

ber of the State Bar may obtain an advisory opinion 

from the Council, or from a committee of the Coun- 

cil appointed for that purpose,a9 

The District Court noted that the committees do 

not render advisory opinions "in an adjudicative or 

adversarial context.’’40 Moreover, the Court stated: 

There is also no provision made for review 
by any Court of the Unauthorized Practice of 
Law opinions .... Accordingly, no opinion of 
the Ethics Committee or the Unauthorized 
Practice of Law Committee has ever been pre- 
sented to or approved by the Supreme Court of 
Virginia. In short, advisory opinions are issued 
by lawyers in response to questions submitted 
by lawyers and no provision is made to inject 
the participation of non-interested parties into 
the process.41 

Having described the UPL opinion process, the 
Court reviewed Surety Title’s approach to the title 

which declares that anyone practicing law "without being duly 

authorized or licensed" is guilty of a misdemeanor. Va. Code 

§ 54-44 (Repl. Vol. 1974). 

a6Va. Code §54-48(a) (Repl. Vol. 1974). The definition 
adopted by the Supreme Court appears in the Rules of the 

Supreme Court of Virginia, Part Six, Rule 6:I, 216 Va. 

1062 (1976). 
37 Va. Code § 54-49 (Repl. Vol. 1974). 

as The Conncil is comprised of at least one attorney elected 

from each judicial circuit in Virginia, as well as six attorneys 

appointed at large by the Supreme Court of Virginia. Surety 
Title Slip Op. at 3.       " 

a9 Rules of the Supreme Court of Virginia, Part Six, Rule 

6:IV, ¶ 10, 216 Va. 1147 (1976). The by-laws of the Council 

establish committees on both Legal Ethics and Unauthorized 

Practice of Law. Any advisory opinion tendered by a com- 
mittee is appealable to the Council. 

40 Surety Title Slip Op. at 4. The Court also observed that, 

because UPL opinions are deemed to be of "general applica- 

tion," the State Attorney General has advised State Bar 

members that the Virg!nia Conflict of Interest Act does not 

prohibit a practicing attorney from voting on advisory 

opinions concerning the unauthorized practice of law. 
41 Id.                                 ~ _ 

3O 

insurance business and the effect of the UPL opinion 

process thereon. Organized in 1975 to act as an agent 

for companies selling title insurance directly to home 

buyers, Surety Title proposed to "lower the cost of 

title insurance by eliminating the services of an at- 

torney in a transaction between the purchaser of such 

insurance and the title insurance company.’’42 

According to the Court, "It]he advisory opinions 
issued by the defendants state that this exclusion of 

the lawyer places the transaction in contravention of 

the prohibition against the unauthorized practice of 

law.’’4a While it specifically noted that the Supreme 

Court of Virginia has "not yet expressed its view on 

the subject," the Court opined that the UPL opinions 

raise the "powerful specter" of disciplinary action to 

any attorney participating in a real estate transaction 

where the title insurance was obtained without the 

services of a lawyer.44 Thus, most attorneys had re- 

fused to prepare deeds in transactions where the title 

insurance was to be sold by Surety Title under its 

proposed method of doing business. 

To Judge Merhige, the status of the UPL opinion 

process under the federal antitrust laws was clear: 

To paraphrase Gold[arb, a more classic illus- 
tration of a group boycott is difficult to con- 
jure .... The opinion issuing process has also 
resulted in the attempted extension of a mo- 
nopoly from an area sanctioned by the Supreme 
Court of Virginia (drafting titles) to an area 
which that Court has yet to address (title in- 
surance). There is, moreover, no question but 
that the transfer of real estate in Virginia in- 
volv’es and substantially affects the flow of 
commerce between the states .... There is 
similarly no disputing that the defendant’s is- 
suance of Unauthorized Practice of Law opin- 
ions has had an anticompetitive effect, if not 
purpose. Accordingly, the Court is satisfied that 
the conduct in issue, if accomplished by a 

4~ Id. at 6. Referring to an affidavit filed by the plaintiff in 

support of its motion for summary judgment, the Court 

stated: "It is uncontroverted that the plaintiff’s business ap- 

proach would result in the consumer receiving greater services 

than presently offered at a substantially lower cost. For ex- 

ample, the affidavits and exhibits filed in this cause indicate 

that the consumer could save as much as $211 on the charges 

typically made in the Tidewater area for closing on a 

$30,000 home. The contemplated savings . . . on a $60,000 
and $100,000 home are stated to be $491 and $871, respec- 

tively." 

4a Id. at 7, citing, Unauthorized Practice of Law Opinion 

No. 17, August 5, 1942; Unauthorized Practice of Law 

Opinion No. 43, June 20, 1975. 

44 Surety Title Slip Op. at 7-8. 



wholly private enterprise, would violate both 
Sections 1 and 2 of the Sherman Act.45 

Although the court declined to hold that the UPL 

opinion process had an anticompetitive purpose, it 

did note that, in considering UPL opinion 41, an 

attorney expressed concern over title insurance com- 

panies taking "bread out of our mouths.’’46 

After concluding that the issuance of UPL opinions, 

if undertaken by a private party, would violate the 

Sherman Act, the Court turned to the State Bar’s con- 
tention that its actions were exempt from the antitrust 

laws by virtue of the doctrine of Parker v. Brown.~ 

The Court reviewed the Supreme Court’s holdings in 

Parker, Gold[arb and Cantor,~8 and made two obser- 
vations on the current status of the state action doc- 

trine. First, the Court stated that, while the precise 

scope of the exemption is "not entirely clear," it ap- 

pears to have been narrowed by Gold[arb and Cantor. 

Then the Court noted that footnote 17 of the Gold- 

[arb opinion "indicates that practices of professions 

are not to be viewed in precisely the same haanner as 

the practices of other business activities," ° and that 

the applicability of the antitrust laws to the regulation 

of professions is thus "an evolving area of the law.’’49 

From a review of several circuit court opinions 

construing Gold[arb and Cantor,~° Judge Merhige 

"cautiously" concluded that, after Cantor, a two-step 

4~ Id. at 8 (citations and footnotes omitted). 

~ Id. at 8 n.7. Statements of this sort, by Council members 

and by attorneys petitioning the Council, were quoted exten- 

sively in Plaintiff’s Memorandum in Support of its Motion for 

Summary Judgment. 

47317 U.S. 341,351 (1943). 

~ Surety Title Slip Op. at 8-10. 

49 Id. at 10, citing Gold[arb v. Virginia State Bar, 421 

U.S. 773, 787 n.17 (1975). Footnote 17 of the Gold[arb 
opinion states: "The fact that a restraint operates upon a 

profession as distinguished from a business is, of course, rele- 

vant in determining whether that particular restraint violates 

the Sherman Act. It would be unrealistic to view the practice 

of professions as interchangeable with other business- activities, 

and automatically to apply to the professions antitrust con- 

cepts which originated in other areas. The public service 

aspect, and other features of the professions, may require 

that a particular practice, which could properly be viewed as 

a violation of the Sherman Act in another context, be treated 

differently. We intimate no view on any other situation than 

the one with which we are confronted today." 

5o Surety Title Slip Op. at 10-11, citing, United States v. 

National Society o[ Pro[essional Engineers, No. 76-1023 (D.C. 

Cir. March 14, 1977); Boddicker v. Arizona State Dental 
Ass’n., 1977-1 Trade Cas. ¶61,258 (9th Cir. 1977); City o[ 

La[ayette v. Louisiana Power & Light Co., 532 F.2d 431 (5th 

Cir. 1976); Duke & Co. v. Foerster, 521 F.2d 1277 (3d Cir. 

1975). 

analysis of a defendant’s assertion of the state action 

defense is required. First, the court must resolve the 

"threshold" question whether the challenged activity 

is compelled by the’state acting as sovereign. In Surety 

Title, the court found that the issuance of UPL opin- 

ions by the State Bar was compelled by the Common- 

wealth of Virginia.51 

Turning to the second part of its two-step analysis, 

the court focused on the relationship between the UPL 

opinion process and the state interest allegedly ad- 

vanced by that process. According to Judge Merhige, 

at this stage the court is charged with determining 

"whether the anticompetitive activity is necessary to 

accomplish the regulatory purpose of [the] agency" 

or, stated another way, "whether the anticompetitive 

activity contributes directly to improving service to the 

public or only to suppress competition." Thus, Judge 

Merhige concluded that if the relationship between 

the challenged conduct and the state interest it "pur- 

ports to advance" is "tenuous, the activity must fall.’’52 

Applying this formulation, the court rejected the 

State Bar’s defense. The court first addressed the 

state interests furthered by the UPL opinion process : 

The states have "a compelling interest in the 
practice of professions within their boundaries, 
and as part of their power to protect the public 
health, safety and other valid interests, they 
have broad power to establish standards for 
licensing practitioners and regulating the prac- 
tice of professions." Gold[arb v. Virginia State 
Bar, supra, 421 U.S. at 792. Restricting the 
practice of law to persons licensed by the state 
is both a legitimate and necessary exercise of 
this power. The underlying rationale behind 
this grant of a monopoly is two-fold: (1) it 
ensures that persons rendering legal services are 
qualified to do so; and (2) it subjects persons 
rendering such services to the Virginia Code of 
Professional Responsibility .... Both of these 
considerations serve to advance the interest of 

51 Surety Title Slip Op. at 13. The Court stated: "Acting 

pursuant to statutory and inherent authority, the Supreme 

Court of Virginia has created the State Bar and promulgated 

the rules and by-laws frqm which the Ethical and Unau- 

thorized Practice of Law opinion processes have emerged. 

The State Bar, acting through its Council or the appropriate 
committees, is required to render, at the request of a member, 

advisory opinions on contemplated professional conduct .... 

These directives are not couched in the permissive ’may,’ but 

rather are expressed in the mandatory phrase ’shall render 

such opinion.’ Thus, unlike the light bulb distribution system 

of Cantor or the minimum fee schedule in Gold[arb, the 
issuance of opinions on the unauthorized practice of law is 
the product of the command of the state." Id. (footnotes and 

citations omitted). 

~ Id. at 13. 
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the consuming public by ensuring the quality of 
legal services and imposing upon lawyers a de- 
gree of accountability to the state.53 

While recognizing the validity of the state’s interests, 
the court held that the UPL opinion process "as it 

presently operates, is not, in the Court’s view, suf- 

ficiently related to those interests to justify its anti- 

competitive effects.’’54 

The Court offered the following reasons for its 

holding. First, the persons who would benefit most 

from the advisory opinion process are those the state 

seeks to deter, i.e., laymen contemplating conduct that 
may constitute the practice of law; yet they are ex- 

cluded from the process. Second, the process is fraught 
with potential conflicts of interest, as it empowers 

attorneys to define the extent of their own monopoly. 
Third, the State Bar rules do not provide for judicial 

review of UPL opinions, and the Supreme Court of 

Virginia, which is "vested with responsibility for de- 

fining the practice of law," has not approved the 

opinions issued to date. And finally, nothing in the 
record indicates "that either the legislature or the 

Supreme Court of Virginia intended to restrain compe- 

tition between lawyers and laymen in areas which 

arguably do not lie within the definition of the prac- 
tice of law.’’~5 

In summary, the court concluded that the state 

policy underlying the restriction of the practice of 
law to licensed attorneys is the protection of the 

public, and that the policy has been "thwarted" by 

the UPL opinion process, which "operates in a de- 

cidedly anticompetitive fashion offensive to notions 

of basic fairness." 

It does not act to advance the consumer 
interest, but merely that of the attorney. It is 
neither necessary to, nor are its anticompeti- 
tive effects reasonable in light of, the justifying 
state interest. Accordingly, the state action 
exemption is not available to the defendant?6 

The final paragraph of the Court’s opinion ad- 

dressed Surety Title’s damage claims. Alluding to the 

suggestion, in Cantor, that a defense to monetary 

liability based on "notions of fairness" may be avail- 

~ Id. at 13-14 (citations omitted). 
54 Id. at 14. 

55 Id. at 15-16. Interestingly, although Surety Title did not 

challenge the correctness of any particular UPL opinion, id. 
at 1-2, the statement quoted in the text seems implicitly to 

question the scope of the "monopoly" as it is defined in those 
opinions. 

~6 Id. at 16 (footnote omitted). 

able, the Court opined that Surety Title may be an 

appropriate case for such a defense.5~ The court will 

explore this question with the parties following the is- 
suance of the Supreme Court’s opinion in Bates v. 

Arizona?8 

Conclusion 

The Surety Title opinion deserves careful attention, 

for it underscores the uncertainty facing not only the 

legal profession but also the variety of professions, 

occupations, and businesses affected by some form of 

state regulation. Thus, in addition to the uncertainty 

created by the possibility of changes in state economic 

regulations resulting from legislation or agency rule- 

making, federal courts may be required in antitrust 

litigation to conduct a de novo review of the "neces- 

sity" of various state regulations. In the absence of 

a clear nexus between regulatory objectives and regu- 

lations purportedly implementing those objectives, 

antitrust liability may exist. 
Even after Cantor a~ad Surety Title, however, the 

state action defense will still be valid if regulatory 

"necessity" can be demonstrated. In Surety Title, for 

example, the court specifically noted that neither the 

Virginia General Assembly nor the Supreme Court of 

Virginia had ratified UPL opinions or otherwise 

indicated a regulatory purpose to assure the participa- 
tion of attorneys in the issuance of title insurance?9 

The opinion at least suggests that a directive of this 

nature might have led to a different result on the state 

action issue. This possibility provides little solace, 

however, for judicial and legislative bodies that have 

delegated to agency expertise the determinations of 
regulatory necessity seemingly pushed back onto them 

by Cantor and its progeny. 

In summary, by striking down the UPL opinion 

process, Surety Title confirms that professionals and 

businessmen subject to state regulation should review 

conduct undertaken in compliance with state regula- 
tions to determine whether antitrust risks are present. 

The decision also heralds what may be a trend toward 

increased circumscription of state regulatory powers 
by federal antitrust policy. 

5z Id. at 16, citing Cantor v. Detroit Edison Co., 428 U.S. 

579, 594-95, 614 n.6 (1976). See text accompanying note 30, 
supra. 

58 Bates involves a challenge to Arizona’s prohibition of 

advertising by private attorneys. 

~ Surety Title Slip Op. at 15-16. 
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Participants in Friday Morning Session 

ROBERT E. R. HUNTLEY, a native of 

Winston-Salem, N. C.. received a 
B.A degree and an LL.B. degree, 

summa cure laude, from Washington 

and Lee University, and an LL.M 

degree from Harvard University. 

Named president of Washigton and 

Lee in 1968 at age 38, Mr. Huntley 

is the first alumnus of the university 

to serve as its president since pre- 

Civil War times and is Robert E. 

Lee’s seventh successor as president. 

Huntley Mr. Huntley joined the faculty ot 

Washington and Lee’s School of Law 
in 1958 and was named dean of the law school in 1967. Less 

than a semester later, he was elected president of the uni- 

versity. His many honors include membership in Phi Beta 

Kappa and Order of the Coil. He has received honorary degrees 

from Wake Forest University, Randolph-Macon College, and 

the College of Charleston. 

Mr. Huntley currently teaches Restitution and 
Secured 

Transactxons in the Washington and Lee Law School. 

DONALD E, STOKES was graduated, 

Phi Beta Kappa, from Princeton Uni- 

versity in 1951 and received a Ph.D. 

in political science from Yale Uni- 

versity, where he taught for two 

years. He was a fellow of the Social 

Science Research Council in 1955-57 

before leaving for the University of 

Michigan. where he served for seven- 

teen years both on the faculty of the 

umversity’s Political Science Depart- 
ment and in the university’s Institute 

Stokes for Social Research. 

In 1974, Dr. Stokes became the 
third dean of Princeton’s Woodrow Wilson School of Public 

and International Affairs, as well as professor of politics and 

public affairs. He was chairman of a comin,ttee appointed to 

study the question of establishing a law, school at Princeton. 

A senior Fulbright research scholar and associate member 

of Nuffield College, Oxford. Dr. Stokes has traveled and lec- 

tured widely abroad. A prolific writer, he coauthored the widely- 

acclaimed The Amerzcan Voter "1960) and also Political 

Change in Britain (1969) which was awarded the Woodrow 

Wilson Prize of the American Polltical Science Association. 

EMERSON G. SPIES was graduated 

sutnma cure laude from Hobart Col- 

lege in 1936. He studied as a Rhodes 

Scholar at Brasenose College, Oxford 

University, where he received highest 

honors and earned a B.A. in Juris- 
prudence in 1938 and a bachelor’s ot 

civil law in 1939. 

Mr. Spies was a tutorial fellc~w in 

law at the University of Chicago and 

practiced law in the New York firm 

~ of Mudge, Stern, Williains and Tuck- 

Spies er. As member of the faculty of the 

Army’s Officer Candidate School of 
the Judge Advocate General’s Department. he taught lnterna- 

nonal law. and also served in the International Law" Depart- 

ment of the Office of the Judge Advocate General in Wash- 

ington. D. C. 

Mr. Spies joined the faculty of the University of Virginia’s 

law school in 1946. He is the Mary and Daniel Loughran Pro- 

fessor of Law at the University, and was acting dean of the 

1977 Summer Meeting 

The 1977 Summer Meeting of The Virginia 
Bar ~ociation will be held July 14-16 at The 

Greenbrier Hotel. The program of the meeting 
is provided for the Journal by Secretary-Treas- 

PROGRAM 

THURSDAY, JULY 14, 1977 

Afternoon 

12:00 Executive Committee Luncheon Meeting 

--Directors Room 

2: 00 Registration--Fee $25.00 Main Lobby 

Evening 

6:00 ~President’s Reception in honor of the past 

presidents of the Association Colonial 

Terrace 

7:30 Dine separately 

10:00 Reception The Fillmore-Van Buren 

Room--Tendered to members and their 
guests by the Lawyers Title Insurance 

Corporation 

Morning 

9:00 

9:00 

FRIDAY, JULY 15, 1977 

Registration (continued)--Main Lobby 

Morning Session--Chesapeake Hall 

Presiding: A. Hugo Blankingship, It., 

President 

Report of Committee on Admissions~ 

George G. Grattan, IV, Chairman 

Greetings: 

President of Virginia State Bar R. Harvey 

Chappell, Jr. 

President of North Carolina Bar Associa- 

tion~Herbert W. Taylor, Jr. 

President of West Virginia Bar Association 
--Robert M. Richardson 

Interim Report of the President 

* Black Tie 
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9:30 

11:00 

"Legal Education A Brainstorming Ses- 
sion’~ 

Panel: 

Robert E. R. Huntley, President, Washing- 

ton and Lee University 

Dr. Donald E. Stokes, Dean of the Wood- 

row Wilson School of Public and Inter- 

national Affairs, Princeton University 

Moderator: Emerson G. Spies, Dean, Uni- 

versity o[ Virginia School o[ Law 

Meeting of Association committees--Co- 
lonial Hall 

11:00 Meeting of the Young Lawye~ ,Sbcfion 
Executive Committee and’"~ommittee 

chairmen--Chesapeake Bay Room 

A[ternoon 

12 : 30 General Meeting--Young La See- 

tion--Chesapeake Hall 

Presiding: C. Edward Russell, Jr., Chair- 

man. 

Evening 

6:00 *Reception--Colonial Terrace 

Tendered to members and their guests by 

the Norfolk and Western Railway Com- 

pany; the Richmond, Fredericksburg 

and Potomac Railroad Company; Sea- 
board Coast Line Railroad Company; 

the Southern Railway System; and the 

Chessie System 

7 : 30 Dine separately 

9:15 Evening SessionChesapeake Hall 

Presiding: C. Edward Russell, Jr., Chair- 

man, Young Lawyers Section 

"The Political Lawyer" 

Panel : 

Berl Bernhard, Attorney, Washington, D.C. 

Mortimer M. Caplin, Attorney, Washing- 

ton, D.C. 

Marlow W. G0ok, Attorney, Washington, 

D.C. 

John O. Marsh, Jr., Attorney, Washington, 

D.C. 

Moderator: William B. Spong, Jr., Dean, 

Marshall.Wythe Schol o[ Law, College 

o[ William and Mary 

law school from January 1976 until his appointment as dean in 

July of that year. 

He has been active in the Association of American Law 

Schools, the American Bar Association, the Conference of 

Academic Deans, the Association of American Colleges, and 

The Virginia Bar Association. In 1966 he received an honorary 

doctorate of law from Hobart and William Smith Colleges. 

Participants in Friday Evening Session 

BERL BERNFIARDr partner in the Wash- 

ington, D. C., law firm of Verner, 

Liipfert. Bernhard. McPherson and 

Alexander, received a B.A degree, 

magna curn laude with highest distinc- 

tion in Government, from Dartmouth 

College in 1951, and an LL.B. from 

Yale Law School in 1954, where he 

also served as graduate instructor in 

politica! science. He was clerk to the 

U.S. District Court for the District 

of Columbia in 1954-56 and adjunct 

professor of law at the Georgetown Bernhard 
University Law Center from 1963-65. 

Mr. Bernhard’s involvement in national affairs includes posi- 

tions as director of the United States Commission on Civil 

Rights, 1961-63; special consultant to the office of the Secre- 

tary of State, 1963-68; special counsel and director for the 

White House Conference "To Fulfill These Rights." 1966; 

member of former Vice-President Hubert H. Humphrey’s Task 

Force on Order and Justice. 1968; and staff director and na- 

tional campaign manager for Senator Edmund Muskie. 1970-73. 

Member of Phi Beta Kappa, Mr. Bernhard is recipient of the 

1960 Arthur S. Flemming Award, given by the D. C. Junior 

Chamber of Commerce to the ten outstanding young men m 

federal government, and the TOYM Award, given by the 

U. S. Junior Chamber of Commerce to the ten outstanding 

young men in the United States in 1962 He received an 

honorary LL.D. degree from CentrM State College, Wilber- 

force, Ohio, and has published widely. 

MORTIMER CAPLIN, partner in the 

Washington, D. C., law firm of Caplin 

& Drysdale, received a B.S. degree 

from the University of Virginia in 

1937 and an LL.B. from the univer- 

sity’s law school in 1940. He served as 

clerk m Judge Armistead M. Dobie. 

U.S. Court of Appeals for the Fourth 

Circuit, and practiced law in New 

York City from 1941-50. 

In 1950, Mr. Caplin joined the 

faculty of the University of Virginia 

as professor of tax and corporate law, 
Caplin 

and also continued in private practice 

with a Virginia firm. He served on the President’s Task Force 

on Taxation in 1960 and. the following year, was appointed 

U.S. Commissioner of Internal Revenue. a post he held until 

1964. Upon his resignation to resume private practice with 

his presem firm. he received the U.S. Treasury Department’s 

Alexander Hamilton Award for "outstanding and unusual 

leadership during service as U.S. Commissioner of Internal 

Revenue." 

A member of Phi Beta Kappa and Order of the Coif. Mr. 

Caplin received a J.S.D. degree from New York University and 

a LL.D. from St. Michael’s College. He is a member of the 

Washington, D. C, New York, Virginia, Federal, and American 

bar associations and the American Law Institute. Author of a 

number of articles on tax and corporate matters. Mr. Caplin is 

currently visiting professor at the University of Virginia Law 

School. 
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MARLOW WEBSTER COOK, partner in 

the Washington, D. C., law firm of 

Cook, Henderson & Saxbe, P.C., re- 
ceived his LL.B. degree in 1950 from 

the University of Louisville Law 

School. He was a member of the Ken- 

tucky House of Representatives. 1957- 

60; County Judge, Jefferson County, 

Kentucky, 1961-68; and member of 

the United States Senate, 1968-74. In 

1971. a leading national weekly 

named him one of three outstanding 

Cook "freshman" Senators. 

Among the many Senate committees 
on which Mr. Cook served were the Committee on Rules and 

Administration, the Commerce Committee’s Consumer and 

Environment subcommittees, and the Judiciary Committee’s 

Juvenile Delinquency, National Penitentiaries. and Representa- 

tion of Citizen Interests subcommittees. He was member of 

a Special Committee on Bankruptcy Laws of the United States 

from 1970-73. Since 1971, he has served as chairman of the 
Ad Hoe Advisory Group on Puerto Rico. 

Mr. Cook was a member, by Presidential Appointment, of 

the Board of Directors, Legal Services Corporation, in 1975, and 

belongs to the District of Columbia Bar and to the Kentucky 

and American Bar Associations. 

JOHN O. MARSH. JR., born in Win- 

chester, received his LL.B. degree from 

Washington and Lee University School 

of Law in 1952 and practiced law in 

Strasburg from 1952-62. He was a 

member of the U.S. House of Repre- 

sentatives for four successive terms, 

choosing, in 1970, not to seek reelec- 

tion 

After practicing law in Washington 

from 1971-73. he served as Assistant 

Secretary of Defense (Legislative Af- 

Marsh fairs), 1973-74; assistant to the Vice 

President. 1974; and counsellor to the 
President with Cabinet rank, 1974-77. He is currently a partner 

in the Washington office of Mays, Valentine. Davenport & 

Moore. 

During his years in national politics, Mr. Marsh was member 

of the House Committee on Appropriations. as well as of 

House subcommiltees; introduced original legislation to estab- 

lish the Bicentennial Commission; and, as President’s counsellor. 

served as director of legislative affairs and overseer of public 

affairs. He was awarded the Distinguished Service Medal by 

the American Legion and also the Department of Defense 

Medal for Distinguished Public Service. 

WILLIAM BELSER SPONO, JR., attended 

Hampden-Sydney College and was 

graduated from the University of Vir- 

ginia Law School in 1947. He also 

studied at the University of Edin- 

burgh, Scotland. Formerly a partner 

in the Portsmouth law firm of Cooper, 

Spong, Davis, Kilgore. Parker, Leon 

and Fennell, he is currently dean of 

the Marshall-Wythe School of Law 

at the College of William and Mary. 

Mr. Spong served in both the Vir- 

Spong ginia House of Delegates and the 

Senate of Virginia and, from 1966- 
73. represented Virginia in the U.S. Senate. He was chairman 

of the Virginia Commission on Public Education from 1958-62. 

Mr. Spong is a trustee of the Institute for Congress and a 

member of the American Bar Association’s select committee 

on Executive-Legislatlve Relations 

A long-time member of The Virginia Bar Association, Mr. 

Spong is the Associa tion’s immediate past president. 

SATURDAy. ~LY 16, 1977 

8:30 Past Presidents’ Breakfast--Directors Room 

8~30 Breakfast meeting of the Executive Com- 
mittee and chairmen of committees-- 
Fillmore Room 

9: 00, Registrationm (continued) Main Lobby 

9:30 Morning ~si6~hesapeake Hall 

Presiding: Jesse B. Wilson, III, Chairman, 

Executive Cornrnitt~e 

,~e Status of Women in the Legal 

Profession" 

Panel: 

The Honorable Martha Craig Daughtrey, 

Associate Judge for the Court of Crim- 

inal Appeals, Nashville, Tennessee 
Sara Ann Determan, Attorney, Washing- 

ton, D. C. 

Harold L. Rock, Attorney, Omaha, Ne- 

braska 

Professor Albert R. Turnbull, Director of 

Admissions and Placement, University 

of Virginia School of Law 

Participants in Saturday Morning Session 

MARTHA CRAIG. DAUGHTREY, of Nash- 

ville, Tenn., received her B.A. degree 

from Vanderbilt University m 1964 

and her J.D. degree from the univer- 

sity in 1968. Former assistant United 

States attorney and assistant district 

attorney, headquartered at Nashville. 

she was appointed judge of the Ten- 

nessee Court of Criminal Appeals in 

1975 and elected to that post in 

1976 to f!ll a six-year vacancy. She 

currently serves as adjunct professor 

of law at Vanderbilt University and 

as faculty member for the Appellate 

Judges Seminar, Institute of Judicial Administration, New 

York University School of Law. 

Ms. Daughtrey is former chairperson for the Chancellor’s 

Commission on the Status of Women. Vanderbilt, and former 
chairperson for the Nashville Women’s Political Caucus. She is 

former member of the National Organization for Women, the 

Democratic Women’s Federation. and Volunteer Women’s 

Roundtable. Ms. Daughtrey has been recognized as Woman of 

the Year by National Women Executives (1975). Women 

Professionals International 1976), and Business and Profes- 

sional Women (1977), and was included among Ten Out- 

standing Young Women of America in 1976. 

Elected to Phi Beta Kappa and Order of the Colf. she is a 

member of the Nashville. Tennessee. American. and Federal 

(inactive l bar associations, and Institute of Judicial Adminis- 

tration. 

Daughtrey 
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Moderator: lane Lakes Frank, Counsel to 

the President’s Cabinet 

of Virginia--Colonial Terrace 

Tendered to members and their guests by 

7: 30 **Banquet---Colonial Hall 

President A. Hugo Blankingship, Jr.,pre- 

siding 

Invocation 

Presentation of Life Members 

Report of Tournaments Committee--Car- 

son Lee Filer, Chairman 

Speaker: The 

Adjournment 

Black Tie 

** See "Banquet" below. 

SARA-ANN DETERMAN received a B.A. 

degree, with honors and distinction, 

from the University of Delaware in 

1960 and an LL.B., with honors, 

from the George Washington Univer- 

sity Law School in 1967. She served 

as clerk. United States Court of Ap- 

peals, District of Columbia Circuit, 

from 1967-68, and from that time 

to present has been tax attorney with 

the Washington law firm of Hogan 

& Hartson, the first woman partner in 

Determan 
the 120-person firm. 

Currently, Ms. Determan is a mem- 

ber of the Lawyers Screening Committee for the American 

Civil Liberties Union; member of the Judicial Evaluation 

Co~nmittee for the District of_Columbia Bar (Unified); mem- 

ber of the Washinglon Council of Lawyers; special tax counsel 

to various Washington-area feminist organizations. Minority 

Legislative Education Project; member of the advisory board 

of the Women’s Legal Defense Fund: and chairperson of the 

Committee on Rights for Women of the American Bar As- 

sociation. 

Elected to Phi Beta Kappa and Order of the Coif, Ms. 

Determan was recipient of the Outstanding Law Student 

Award at George Washington University and editor-in-chiet 

of the law review. 

HAROLD L. ROCK, born in Sioux City, 

Iowa, was graduated from St. Thomas 

College and Creighton University in 

1954 with a B.S. degree and from 

Creighton University School of Law in 

1959 with a J.D. degree. He served 

as clerk to the United States Court of 

Appeals, Eighth Circuit, from 1959- 

60. He is presently a partner in the 

Omaha, Nebraska, law firm of Kutak 

Rock Cohen Campbell Garfinkle & 

Woodward. 

Mr. Rock was president of the Rock 
Omaha Legal Aid Society from 1969- 

72. He is member and former president of the Omaha Bar 

Association and member of the Nebraska State Bar Association. 

Also member of the American Bar Association, Mr. Rock is 

Nebraska Bar Delegate to the ABA’s House of Delegates, mem- 

ber of the Association’s Standing Committee on Ethics and 

Professional Responsibility and of its Client Counseling Compe- 

tition Committee, and council member for its Corporation, 

Banking, and Business Law Section. 

ALBERT R. TURNBULL received an 

A.B. degree, cum laude, from Prince- 

ton University in 1959, and an LL.B. 

degree from the University of Virginia 

School of Law in 1962. He was law 

clerk to the U.S. District Court, 

Western District of Virginia, from 

1962-64, and was engaged in private 

practice with a Norfolk law firm from 

1964-66. He came to the University 

of Virginia in 1966 as Assistant Pro- 

fessor and Assistant Dean of the uni- 

versity’s law school, and is currently 
Turnbull 

Associate Dean and Director of Ad- 

missions and Placement. 

From 1970-75, Mr. Turnbull served on the LSAT Council 

Services Committee and participated on the subcommittee that 

established the Law School Data Assembly Service (LSDAS), 

now used by almost all law schools in the United States. Cur- 

rently chairman of the Prelaw Committee of the Law School 

Admission Council, he initiated the establishment of the Pre- 

Law Advisory Program at the university. 

Mr. Turnbull is a member of the Virginia State Bar and 

The Virginia Bar Association. 

JANE LAKES FRANK, who received a 

B.A. degree from Smith College in 

1966 and a J.D. from Harvard Law 

School in 1969. was named Deputy 

Secretary to the President’s Cabinet 

in February of this year. From 1973 

to the time of her present appoint- 

ment, she served as chief counsel and 

staff director for subcommittees of 

the U.S. Senate’s Committee on the 

Judiciary, working first with the Sub- 

commxttee on Representation of Citi- 

zen Interests and then with the Sub- Frank 
committee on Constitutional Rights. 

From 1974-75 she was adjunct professor at Georgetown Law 

School. She has worked in the Washington office of U.S. 

Senator John V. Tunney and has been associated with the 

Washington law firm of Surrey, Karasik and Morse. In Geneva, 

Switzerland. she worked for the Organizanon for Rehabilitation 

through Training, and served as special assistant to the direc- 

tor. Commission of the Churches on Internatioual Affairs. 
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Speaker, Saturday Evening 

W. GRAHAM CLAYTOR, JR., natlve of 
Roanoke. became Secretary of the 
Navy in February of this year. He 
received his B.A. degree from the Uni- 
versity of Virginia and was graduated 
from Harvard Law School, where he 
was president of the law review from 

1935-36. He was clerk to the late 
U.S. Court of Appeals Judge Learned 
Hand and to the late U.S. Supreme 
Court Justice Louis D. Brandeis. 

Associate and partner in the Wash- 
Claytor ington law firm of Covington and 

Burling from 1938 to 1967. he was 
on leave of absence for Naval duty in World War II. He en- 
tered the service as ensign in 1941 and was promoted to 
lieutenant commander prmr to his release from active duty 
in 1946. 

Mr. Claytor served as president and chairman of the board 
of the Southern Railway Company and also as president and 
director of Southern Railway System companies. He was 
chairman of the board of the Central of Georgia Railroad 
Co~npany and other affiliated lines of the Sou’thern Railway 
System. He is an associate member of the American Society of 
Corporate Executives and the National Railway Historical 
Society. 

Mr. Claytor is a member of the American Bar Association, 
the American Law Institute. the American Judicature Society, 
the Harvard Law School Association, and the Advisory Board 
of the University of Virginia’s Center for Advanced Studies. 

Banquet 

Reservations for the banquet are not necessary. 

Groups desiring table assignments, however, may 

obtain them through the banquet headwaiter. An 

extra banquet service cost will be placed on the 

hotel bill of each individual registered Saturday 

night. Those not registered as hotel guests will be 

billed separately for the banquet. 

The dance immediately following the banquet 
will feature national recording artists Harry Deal 
& The Galaxies. This group, originating in North 
Carolina in 1959, has been acclaimed one of the 
best bands in the Southeast. It has recorded four 
albums and has also appeared numerous times with 
such major rock acts as Stevie Wonder and The 

.Beach Boys. 

Resolutions 

Resolutions other than those offered by estab- 

lished committees should be delivered to the Secre- 

tary for submission to the Committee on Resolu- 

tions prior to 5 p.m. on Friday, July 15, 1977. 
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Disaster Legal Assistance Committee 
Lends Help to Southwest Flood Victims 

By April 6, 1977, Southwest Virginians began re- 

turning to their homes and communities to face 

massive clean-up operations after a thirty-hour tor- 

rential rain brought devastating flood waters to South- 

west Virginia, West Virginia, Tennessee, Kentucky, 

and Alabama. In Virginia, early estimates showed 

that 9,400 families had been evacuated and were pro- 

vided with temporary shelter. While fortunately the 

loss of life was low, the estimated price tag in Vir- 

ginia for loss of homes, businesses, and pers6nal prop- 

erty exceeds $100,000,000. 

Small communities located along streams and rivers 

in this mountainous section of the State were hardest 

hit, and residents of Grundy, Haysi, Splashdam, 

Clinchco, Clinchport, Fort Blackmore, Pound, Norton, 

Appalachia, Damascus, Big Stone Gap, Frog Level, 

Pennington Gap, Gate City, St. Paul, Coeburn, Chil- 

howie, and St. Charles will not soon forget the devasta- 

tion of this flood. 

By April 8, President Carter had declared South- 

west Virginia a major disaster area, and thirteen 

counties and Norton City became eligible under the 

declaration for a variety of federal, state, and volun- 

teer assistance programs, including free legal assistance 

to needy victims through the auspices of the Young 

Lawyers Section, Disaster Legal Assistance Committee. 

The committee, active for the first time since its 

establishment in 1973, mobilized the services of its 
regional members in Southwest Virginia to coordinate 

the staffing of Disaster Assistance Centers with YLS 

attorneys and members of the regular bar. William B. 

Kerkam, III, of Richmond, committee chairman spent 

a week in Southwest Virginia obtaining volunteers 
and coordinating their efforts. 

Working in coordination with the Virginia Office 

of Emergency Services, the Federal Disaster Assistance 

Administration (FDAA), an agency of the U.S. De- 

partment of Housing and Urban Development, under 

the direction of Arthur T. Doyle, director of Region 

3, and Guy F. Brackett, program officer for individual 

assistance, established a Disaster Field Office in the 

Federal Building in Abingdon. 

Prior to and after the federal declaration, the com- 

mittee maintained close contact with attorneys in 

Roanoke, Radford, Wytheville, Danville, and Lynch- 

burg, as well as with attorneys throughout the thirteen- 

county disaster area, who had expressed a willingness 

to provide legal assistance. 

By April 8, the FDAA had determined that disaster 

centers would be established in five counties across 

the flooded area, where victims would be able to 

apply for various types of federal, state, and volun- 

teer assistance, including Red Cross aid, food stamps, 

temporary housing, unemployment assistance, veteran’s 

benefits, S.B.A. loans, F.H.A. loans, tax assistance, 

legal services, insurance information, consumer as- 

sistance, individual family grants, and others. 

These centers opened on April 9 and by April 10 

were in operation from 9 A.M. until 7 P.M., seven 

days a week, until officially closed by the FDAA on 

April 22. Three additional one-day "mobile" centers 

were also set up. After closing the major centers, the 

FDAA established a toll-free number at its Abingdon 

headquarters for inquiries from those individuals who 

had not had occasion to get to any of the disaster 

centers. At the request of the FDAA, the work of the 

committee continued during the several weeks that 

this toll-free number was operative, and a committee 

representative was in daily telephone contact with 

FDAA headquarters to provide legal assistance as 

needed. 

As an integral part of the committee’s assignment, 

contact was first made with presidents of local bar 

associations in whose counties the disaster centers were 

located. Thanks to the enthusiastic support of James 

M. Shull, president of the Scott County Bar Associa- 

tion; Paul D. Greir, president of the Smyth County 

Bar Association; H. Ronnie Montgomery, president of 
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the Lee County Bar Association; and Gary S. Brad- 

shaw, president of the Wise County Bar Association, 

association members agreed to shoulder the responsi- 

bility of staffing disaster centers located in their respec- 
tive counties. 

Grundy, a town of 2,200 in the center of the coal 

mining industry of Buchanan County, was by all 

estimates the hardest hit. Situated at the confluence 

of Slate Creek and Levisa River, at least 90 percent 

of the downtown businesses in Grundy were affected 

in some manner. As there was no telephone service 

into Grundy and as the committee was unable to 

reach any members of the Buchanan County Bar As- 

sociation, it was decided that the staffing of the disaster 

center in Grundy would be the committee’s responsi- 

bility. Offering wholehearted support, attorneys from 

Abingdon, Richmond, Roanoke, Tazewell, and Russell 

Counties, traveled to the Grundy area to staff this 
center. 

The disaster centers were uniform in operation. 

Heads of households were seated at an interviewing 
table where five to ten interviewers filled out a disaster- 

assistance registration form for the applicant. The in- 

tervlewers initially took the name and pre-disaster 

and current addresses, as well as the individual’s cur- 
rent and alternate telephone numbers. The inter- 

viewers then had the flood victims explain the losses 

sustained as a result of the flood to determine what 

assistance the victims might need. As soon as the inter- 

viewer had checked the appropriate areas of assistance 

needed, the head of household, who in many instances 

was accompanied by the rest of his family, then pro- 

ceeded to the appropriate agency for specific assis- 

tance. 

The FDAA provided to each disaster center a large 

EDITOR’S NOTE: Photographs reprinted by permission of 
Richmond Newspapers, Inc. 
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package of printed signs, which were displayed out- 

side and throughout the various locations to assist 

flood victims in locating the particular agencies re- 

quired. 

The victims of the many small communities affected 

by the April flood by-and-large told the same story 

of having their homes inundated or their house trailers 

swept away, with the loss of most, if not all, of their 

personal property. Their immediate needs were for 

temporary housing, food, and clothing, and attorneys 

staffing these centers reported that the needs of these 

people were critical because few individuals seeking as- 
sistance had flood insurance. 

The participating attorneys, who handled only 

cases that were non-fee-generating, reported that legal 

inquiries were, in many instances, general and could 

be given immediate answers. Questions ranging from 

how to protect property from looters to the interpreta- 
tion of insurance contracts were not uncommon. 

The contribution by these many attorneys to the 
overall success of the entire disaster relief program has 

not gone unnoticed. By letter of April 29, Wayne A. 

Whitham, Secretary of Transportation through the 

Office of the Governor, acknowledged that: 

I was most impressed with the spontaneous 
actions which you took prior to and following 
the major disaster declaration to insure that 
free legal services would be available in each 
disaster assistance center as soon and as long 
as it was open to the public. These free legal 
services have filled a serious void in the state’s 
disaster response capabilities. I feel they have 
contributed immeasurably to the reduction of 
trauma and the speedy recovery of individual 
disaster victims. 

The committee wishes to express its gratitude to 

the following for their unselfish contribution to the 



bar and their community during this disaster: Tom 

Fowlkes, for his guidance and enthusiastic support and 

for allowing the committee to use his office and secre- 

tarial staff while in Abingdon; Carl Gillespie, president 

of the Tazewell County Bar Association, and members 

of that association, as well as Henry Woodward and 

members of the Roanoke Legal Aid Society, all of 

whom assisted in staffing the Grundy center; local bar 

presidents named’ herein, whose hard work insured 

the staffmg of four disaster centers; and especially the 

many participating attorneys whose willingness to 

sacrifice their busy schedules resulted in an important 

service to the people of Southwestern Virginia. 

Richmond Lawyers Participate 
In YLS Public School Program 

About 45 lawyers--the largest number yet--par- 

ticipated in the Richmond program of law-related 

education in the public schools, a project, conducted 

by the YLS Youth and the Law Committee. Each 

lawyer taught one or more classes of seventh graders, 

according to Committee Chairman Daniel A. Carrell. 

Pilot proje~t~, modeled on the Richmond program, 

have been launched in Danville and Petersburg, and 

Mr. Carrell believes that VBA Young Lawyers will be- 

come active participants during the 1977-78 academic 

year in the comprehensive Norfolk program of law- 

related education. Mr. Carrell and Co-chairman Jim 
Daniel also report possible involvement of lawyers 

next year in Abingdon, Charlottesville, and Martins- 

ville. 

In another area of committee activity, Mr. Carrell 

appeared before the State Board of Education at its 
meetin.~ on April 29 to endorse the recommendations 

of the report of the State Advisory Committee on 

Law-Related Education. The report, which had been 

presented to the Board earlier in the meeting, in- 

cluded a recommendation suggesting the appointment 

of a fulltime administrator of law-related education. 

This administrator, working within the State Depart- 

ment of Education, would coordinate the efforts of 
school officials, teachers, and lawyers to foster law- 

related education across the state. 

Mr. Carrell has also written to each Board member 

explaining that the Young Lawyers Section will assist 

the Board in obtaining necessary funding. Three of 

the nine Board members have already expressed ap- 

proval of the proposal, subject to adequate funding. 

In still other action, several members of the Youth 
and the Law Committee have been appointed by 

Section Chairman C. Edward Russell, Jr., to serve on 

a joint screening committee that will coordinate the 

law-related .education activities of the Section and 

the State Bar Young Lawyers Conference. This joint 

committee will Work to assure that efforts are co- 

ordinated and not duplicative. Representing the Sec- 

tion will be Dan Carrell, Mike Fleming, John 

Franklin, and Ted Hogshire. 

Law Lectures for Laymen 
Prove Popular at Tidewater 

A lecture series on "Law Everyone Should Know," 

conducted by the YLS Legal Service Committee at 

the Chesapeake, Portsmouth, and Virginia Beach 

campuses of the Tidewater Community College, has 
.proved so successful that each school receiving the 

program has requested the series be repeated during 

the next school year, according to Committee Chair- 

man Ronald H. Marks. 

The six-part series is designed to familiarize laymen 

with basic concepts of six phases of law: wills, torts, 

contracts, domestic relations, real estate, and criminal 

law. Each part of the series consists of a two-hour 

presentation, including a question and answer period, 
and is conducted by a YLS member of the Norfolk 

and Portsmouth Bar Association. 

The lecture series is currently in progress in other 

parts of the state and is in the preparatory stage else- 

where." Participants are members of The Virginia 

Bar Association. 

Lack of available attorneys to present the program 

--not lack of requests from the state’s community 

colleges--has limited the committee in offering the 

lecture series in more parts of the State, Mr. Marks 

reported. 

Liberty Bell Award Programs 
Planned by Local Associations 

The Rockbridge County-Buena Vista Bar Associa- 
tion has launched a Liberty Bell Award program, and 
the Alexandria Bar Association will begin implementa- 

tion of such a program in time to make an award on 

or about Law Day 1978; according to James K. Clu- 
verius, chairman of the YLS Liberty Bell Award 

Committee. 

The Arlington Bar Association plans to consider 

implementation of a Liberty Bell Award program at 

the next session of its executive committee, and interest 
has been expressed by the Roanoke Bar Association 
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roll 

and several other bar groups in response to a state- 

wide survey of local bar associations, conducted by 

the YLS committee. 

In conducting its survey, the YLS committee sent 

out approximately 70 letters asking whether particular 

localities were making Liberty Bell awards and, if 

not, whether local bar groups would be interested in 

implementing the award program. Of about 10 re- 

sponses received, to date, three--from the Lynchburg, 

Portsmouth, and Northern Neck associations--indi- 

cated that their bar groups have been making the 

annual awards for some time. Of the responding 

groups not now making the awards, each has indicated 

interest in implementing the program, which enables 

local bar associations to recognize deserving laymen 

throughout the state. 

Other activities of the YLS committee this year have 

included addressing inquiries about the award pro- 

gram to three major bar associations in Northern 

Virginia, and organizing a four-man committee in 

Roanoke to work with the Roanoke Bar Association 

in the hope of installing the program in that area. 

Law Day 1977 Program 
Offered in 21 Localities 

For its Law Day 1977 program, the YLS Law Day 

Committee conducted panel discussions in 21 localities 

throughout the state--the most extensive Law Day 

program ever undertaken by the YLS. Panel topic 

was the functioning of the community’s system of jus- 

tice in the context of the U.S. Supreme Court’s con- 

troversial decision of March 23, 1977, in Brewer v. 

Williams. 

Panelists included circuit court judges, common- 

wealth’s attorneys, local law enforcement representa- 

tives, and respected members of the bar. Discussions 

were held in Berryville, Charlottesville, Chesapeake, 

Chesterfield, Danville, Emporia, Fairfax, Franklin, 

Front Royal, Hampton, Newport News, Norton, 

Orange, Petersburg, Portsmouth, Richmond, Roa- 

noke, South Hill, Virginia Beach, Winchester, and 

Wytheville. 

The YLS committee also sponsored or co-sponsored 

a variety of Law Day activities in Abingdon, Alex- 

andria, Arlington, Fredericksburg, HopewelI, and 
West Point. Activities ranged from discussions in the 

schools to showings of the "Supreme Court" film pro- 
duced by the YLS. 

Committee Chairman James A. Jones, III, reported 

Law Day 1977.highly successful and commended com- 
mittee members for their enthusiasm and hard work. 

Model Supreme Court Hears 
Four Appeals This Spring 

A panel of nine student justices, comprising the 
YLS-sponsored Model Supreme Court, heard four 

appeals during the court’s April 15-16 session. There 
were three reversals this year as opposed to one the 

year before--perhaps a sign of increased judicial ac- 

tivism, according to William L. S. Rowe, chairman of 

the YLS’s Model Judiciary Program Committee. 

Chris Habenicht and Alan Rudlin of Hunton & 

Williams assisted the YLS committee with the Model 

Supreme Court program. Mr. Habernicht, former law 

clerk to Justice A. Christian Compton, made necessary 

arrangements with the Supreme Court and assisted 

Mr. R6we in helping student justices review cases and 

write opinions. Mr. Rudlin made a 45-minute presen- 

tation on oral advocacy just before the mock argu- 

ments. 

Mr. Habernicht will also help with the Model 

Supreme Court program during the coming year. 
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Announcements 

More Involvement Sought 
In Probation Aide Activity 

The YLS Committee on Criminal Law and Cor- 

rections is seeking to expand YLS-member involvement 

in "probation aide" programs similar to the Henrico 

program in which several committe~ members have 

participated during the past year. With its membership 

growing, the committee is investigating opportunities 

for initiating or joining similar programs in other local- 

ities, according to Committee Chairman Gilbert E. 

Schill, Jr. 

The Henrico program, in which YLS members (or 

wives) have been serving as "big brothers" ("sisters") 

or as probation officers for youngsters at any of four 
stages of the juvenile justice system, is under the 
direction of the Henrico County Juvenile ]~nd Do- 

mestic Relations District Court and the county’s Proba- 

tion Department. Henrico volunteers were honored in 

April at a reception attended by Mrs. Mills E. Godwin, 

the Hon. J. Mercer White, Jr., and the Hon. Augustus 

S. Hydrick, judges of the Henrico County Juvenile and 

Domestic Relations District Court. 

The YLS committee was also represented at an 

April meeting of statewide volunteer groups concerned 

with reducing crime. The meeting was held in Rich- 

mond and sponsored by the Virginia Federation of 

Women’s Clubs, Virginia Jaycees, National Alliance 

of Businessmen, and State Office of Volunteerism. 

YLS members interested in participating in the 
Henrico or any other juvenile probation aide program 

should notify Mr. Schill at 1400 Ross Building, 801 

E. Main Street, Richmond 23219, (804) 644-4131. 

NALA Annual Workshop. 
To Be Held in New Orleans 

The 1977 Annual Workshop for the National As- 

sociation of Legal Assistants will be held July 18-19 

at the Hotel Monteleone in New Orleans. 

Sessions will run from 9 A.M. to 4 P.M. each day. 

Sessions on Oil & Gas Law, Products Liability, and 

Anti-Trust Litigation will be held concurrently on the 
first day to allow attendance at two sessions. There 

will also be a special session on the Tax Reform Act 

of 1976, offered to legal assistants involved in fields 

affected by this legislation. 

Afternoon sessions on Tuesday, July 19, will feature 

roundtable discussions by legal assistants on litigation, 

real estate, corporate law, probate law and estate 

planning, military law, and domestic relations and 

family law. 

Requests for additional information on the work- 

shop should be directed to the National Association 

of Legal Assistants, Inc., 3005 East Skelly Drive, Suite 

122, Tulsa, Oklahoma 74105. 

YLS "Supreme Court" Film 
Available for Distribution 

The Young Lawyers Section of The Virginia Bar 

Association announce the establishment of a statewide 

distribution system for the highly acclaimed "Supreme 

Court" film, produced last spring for Law Day. 

Organizations that desire a copy of the film for 

showing should get in touch with one of the following 

persons: 

James A. Jones, III 

P. O. Box 1535 

Richmond, Virginia 23212 

(804) 788-8200 

John Franklin, III 

1700 Virginia National Bank Building 

Norfolk, Virginia 23510 

(804) 622-9913 

J. Robert McAllister, III 
1415 North Court House Road 

Arlington, Virginia 22216 

(703) 525-7100 

James A. L. Daniel 

516 Masonic Building 

Danville, Virginia 24541 

(804) 792-3911 

James M. Turner, Jr. 

Blake Building 

P. O. Box 720 

Roanoke, Virginia 24004 

(703) 342-1881 

Available to interested parties on a first come, first 

served basis, the film is approximately 30 minutes 

long and requires a 16mm sound projector and screen 

for showing. There is a nominal charge to cover 

postage and handling. 
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The Association notes with deepest regrets the passing of the following members: 

Johnson, Albert W ............... 1895 - 1976 

Jordan, W. Bascom .............. 1911 - 1976 

Masinter, Ralph ............... 1901 1976 

McLoughlin, William E ............. 1926 - 1976 

Potter, W. Sutton .............. 1929 - 1976 

Scholsser, Daniel ............... 1915 1977 

Shrader, Lucian H ............... 1894 - 1976 

Wood, Walter W ............... 1896 - 1977 

Edmunds, J. Easley, Jr. (Life Member) ....... 1889 1977 

Blanc[ford, William Randolph .......... 1915 1976 

Birdsong, William M. (Life Member) ........ 1900 1977 

Grant, Roger William, III ............ 1914 - 1976 

Morrissett, C. H. (Life Member) ......... 1892 - 1976 


