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Welcome to Dean Ritchie 

I T was a great pleasure at our Summer Meeting at 

the Greenbrier to announce that former dean and 

law professor John Ritchie has joined the official fam- 
ily of the Association as director of committee activities. 

Dean Ritchie brings a wealth of talent at a significant 

time in the life of the Association. We have known 

for some time that our committee activity has not 

operated at optimum performance. While we know 

what has not worked, we somehow have failed "to 
put it all together" in a way that will work. The 

Executive Committee has great confidence that Dean 

Ritchie will be of invaluable assistance to the Associa- 

tion in this vital area. He is officially on board as of 

September 1 with offices in Charlottesville and we 

urge the membership to give him full cooperation. 

Young Lawyers Victory 

It is with a great deal of pleasure and pride that 

we note that the Young Lawyers Section of the 

Virginia Bar Association has won two awards of 

distinction in recent ABA competition for its movie 

"The Supreme Court." They received the first place 

award for medium-sized states affiliated with the YLS 

of the ABA and they tied for first place with Texas 

for the most outstanding single project of the entire 

Award of Achievement competition. The movie has 

received the highest praises from Chief Justice Burger 

and certainly is further evidence of quality per- 

formance by our Young Lawyers. A1 Byrne and Jim 

Jones of Richmond and those who assisted them are to 

be commended for their leadership. 

The Journal and Ethics 

We welcome in this edition of the Journal a new 

column on legal ethics sponsored by our Committee 

on Ethics and Professional Responsibility and edited 

by William Ellyson of Richmond. We believe that 

this work will be a valuable service to the practice 

of law. 

Membership Drive 

The vitality of the Virginia Bar Association is 

demonstrated time and time again by the activities 

which it endorses or undertakes. Our meetings in 

the summer and at Williamsburg continue to attract 

a substantial number of our members. In fact, we 
enjoy the difficult problem of accommodating all 



those who wish to attend the meetings. The Green- 

brier meeting was the largest attended meeting in 

our history. We believe that this trend will continue 

and that more and more of the lawyers of Virginia 

are exhibiting an interest in a voluntary bar which 

devotes itself to the improvement of the administra- 

tion of justice and law reform and which is presently 

free to order its own affairs. Unlike integrated bars, 

however, our membership growth is not automatic 

and we must continue to solicit among all lawyers 

in Virginia those who are interested in joining with 

us in our endeavors. A membership campaign is now 
underway and I urge each of you to take an active 

interest in bringing into the Association those lawyers 

who can make a contribution to what we do and 

who can benefit with us from our various activities. 

This cannot happen unless we all make it happen. 

More new members were inducted at The Green- 

brier meeting than at any other summer meeting of 

the Association. We are alive and well and intend to 

keep on going full speed. 

Advertising and the ABA 

The ABA Task Force on Advertising, brought into 

being by the decision in the Arizona case and chaired 

by President-Elect Shepherd Tate of Memphis, made 

its report at the annual meeting of the American 

Bar Association in Chicago. The Task Force was 

divided on its recommendations but the majority felt 

that a somewhat conservative approach to advertising 

was in order. The minority supported virtually un- 

limited advertising subject only to the constraints of 

fraudulent, misleading or false advertising, similar 
to that presently imposed on commercial advertising 

in the radio and television media. The majority sup- 

ported specific advertising allowances with the added 

proviso that _an_n_~;.__departure from such allowances 

would require permission of the state’s highest court, 

the state bar, or .other local regulatory body. The 

House of Delegates of the ABA elected to stand with 

the majority of the Task Force and Virginia lawyers 

will be receiving that recommendation shortly. 

As the Surety Title case moves along and we focus 

more on the method or procedure by which the 

practicing bar and the practice of law are regulated, 

we see greater pressure to have regulation develop 

from Rules of Court rather than opinions emanating 

from bar associations. The former presently receive 

Parker v. Brown exemption from antitrust regulations 

which is not always afforded to bar associations. 

Bates and O’Steen, however, is a free speech case and 

we cannot overlook that while state action may receive 

antitrust exemptions, it is not exempt from constitu- 

tional oversight. We therefore walk with delicate bal- 

ance. There is, however, some light at the end of 

the tunnel. The Supreme Court in Bates was unani- 

mous in reaffirming the principles of Parker v. Brown 

immunity, and this may affect the outcome of ,Surety 

Title. 

Bond I~ue 

The Executive Committee has gone on record as 

favoring the bond issue in November. Our interest 

is especially attracted to the needs of the Marshall- 

Wythe School of Law at the College of William and 

Mary and the need to improve our prisons. We urge 

every member to consider carefully the issues raised 

in the bond election. 



W. CARTER YOUNGER 

Representing the Employer 

EDITOR’S NOTE: In this article Mr. Younger has dealt with 

the administrative phases of a Title VII case. In a subse- 

¯ quent article, the author will discuss litigation under Title 
VII. The Journal also plans to publish in the near future a 

companion article dealing with the representation of plaintiffs 

in civil rights cases. 

S INCE the mid 1960’s, a maze of frequently over- 

lapping federal and state statutes, executive orders, 

regulations, and government contract requirements 
have been adopted which prohibit employment dis- 

" crimination because of race, color, religion, sex, na- 

tional origin, age or physical handicap. This article 

discusses the representation of an employer charged 

with employment discrimination under Title VII of 

the Civil Rights Act of 1964, as amended, 42 U.S.C. 

§ 2000e, et seq. 

Title VII prohibits discrimination in hiring, dis- 

charge or in the terms and conditions of employment 

because of an individual’s race, color, religion, sex or 

national origin. Any employer engaged in an industry 

affecting commerce and having a total of 15 or more 

employees for twenty or more weeks in a current or 

preceding calendar year is covered by the Act? This 

article focuses on the administrative process under 

Title VII; Title VII litigation will be the subject of 

a later article. 

The Act is administered by the Equal Employ- 

ment Opportunity Commission (EEOC). The EEOC 

cannot grant relief under Title VII or make a binding 

decision as to whether a violation has occurred. Its 

statutory mandate is to receive and investigate charges 

of discrimination, to determine whether there is rea- 
sonable cause to believe discrimination has occurred 

1 42 U.S.C. § 2000e(b). 

and to file suit, or authorize individuals to file suit, 
in order to remedy violations of Title VII.2 

The Charge 

The timely filing of a charge with the EEOC is a 

prerequisite to any proceeding under Title VII? Un- 

less and until a charge has been filed by an individual, 

an organization or an EEOC Commissioner, the 

EEOC has no power to investigate an employer and no 

suit can be filed. The charge has been termed the 

"jurisdiction.al springboard" for the EEOC’s investiga- 

tion.4 The Fourth Circuit Court of Appeals has held 

that a charge will: support EEOC action and civil 

litigation "for any discrimination stated in the charge 

itself or developed in the course of a reasonable in- 

vestigation of that ~tiarge .... -5 

The Act requires that the employer be served with 
notice of the char(e within 10 days of filing.6 Ir~ the 

See, 42 U.S.C. § 2000e-5(b). 

¯ 3 A charge must be filed within 180 days after the alleged 

unlawful employment practice. However, if a charge is filed 

with a state or local agency with authority to grant or seek 

the requested relief or institute criminal proceedings, the 

charge must be filed within 300 days after the occurrence or 

30 days after receving notice that the state or local agency 

has termihated proceedings, whichever is earlier. 42 U.S.C. 

§ 2000e-5 (e). 
When the time for filing begins to run will frequently be 

in issue. The EEOC and private litigants frequently claim 

that the employer’s conduct constituted a "continuing viola- 

tion" and that a charge is therefore timely that otherwise 

would be barred. 

4 EEOC v. General Electric Co., 532 F.2d 359, 364 (4th 

Cir. 1976). 

~ Id. at 366. 

0 42 U.S.C. § 2000e-5(e). The EEOC has not been strictly 

held to this time limit, however. 

4 



past, EEOC practice was to send the employer a 

Form 131 notice which gives only the name of the 

charging party, the date and place of the alleged 

offense and boxes which are checked to indicate the 

category of discrimination and nature of the charge. 

Most EEOC District Offices now send a copy of the 

charge itself, EEOC Form 5, as the initial notifica- 

tion. 

A request should be made for a copy of the charge 
itself if one is not served on the employer. Without a 

copy of the charge the employer’s counsel will be un- 

able to evaluate the claim or develop the employer’s 

response to it. In one case in our experience, for ex- 

ample, the EEOC provided only the Form 131 notice, 

wNch indicated an individual discharge claim. Only 

when the charge itself was finally obtained, did the 

employer learn that the charge contained allegations 

of widespread discriminatory practices affecting em- 

ployees other than the charging party. 

Along with the notice of charge and a receipt for 

charge, the employer may receive a notice of the 

"pre-determination settlement process" and a request 

for documents and information. Although the EEOC 

generally states that a reply must be made within 

ten days, no substantive response should be made 

without an investigation of the facts and a review 

of any requested documents. Until there has been an 

opportunity to review and investigate the charge, our 

practice is to acknowledge receipt of the notice, 

notify the EEOC of our representation and advise 

the EEOC that a further response will be made as 

soon as we have had an opportunity to investigate 

the matter. 

Investigation 

Because of a huge backlog of charges, approxi- 

mately 130,000 as of April, 1977, the EEOC has 

been unable to investigate and reach decisions on 

charges for months or even years after they are filed. 

Although the EEOC is in the process of implementing 

a "rapid charge processing system" in some district 
offices, it can be expected that long delays in investi- 

gation will be the norm for the immediate future. 

Because of the lag between the charge and the 

EEOC’s investigation, the employer should conduct 

its own investigation as soon as the charge has been 

received. Unless the employer’s personnel have ex- 

perience with EEO requirements, the investigation 

should be conducted by counsel. It should also be 

recognized that documents generated by the em- 

ployer’s investigation may be subject to discovery in 

W. Carter Younger is a partner in the firm of 
McGuire, Woods & Battle, Richmond, Virginia. 

He is a graduate of the University of Virginia 
School of Law and received his undergraduate 
degree from the University of Richmond. He is 
a member of the Labor Law Committee of the 
Virginia Bar Association. 

subsequent litigation unless they are privileged or 

protected by the attorney work product doctrine. 

The employer’s internal investigation is important 

in several respect~s. In addition to preserving evidence 

which might o.therwise be lost or forgotten, and pro- 

viding a basis for the employer’s response to the 

charge, the investigation may reveal potential liability 

either with regard to the specific charge or possible 

violations that have not been alleged. The employer 

can then consider a pre-determination settlement or 

unilateral action to avoid potentially large back pay 

accrual which could result because of the long delays 
in the EEOC investigation. 

In addition to obtaining copies of all records re- 

lating to the charging party and interviewing man- 

agement personnel concerning the allegations of the 

charge, counsel should review copies of the employer’s 

EEO-1 reports, affirmative action plans, if any, and 

inquire into the employer’s hiring and personnel 

practices. Statistics will play an important role in the 



EEOC’s investigation and decision, as well as in sub- 

sequent litigation, and they should be accorded care- 

ful attention. For example, when investigating a 

charge that a black applicant was refused employ- 

ment, the number of black versus white applicants, 

the percentage of hires to applicants for each racial 

group, the percentage of minorities in the employer’s 

workforce in comparison with the community at 

large, and the percentage of blacks promoted, dis- 

charged or laid-off as compared with whites should 

all be considered. Since a race discrimination charge 

is frequently expanded to include sex discrimination 

as well, it is often advisable to break the figures down 

by sex as well as race. 

A readily available source of community work- 

force statistics is Manpower In[ormation for Af- 

firmative Action Programs, published annually by the 

Virginia Employment Commission. There are also 

private organizations such as National Planning Data 

Corporation in Ithaca, New York, which can pro- 

vide census data for specific localities. 

The extent of counsel’s investigation will depend 

on the nature of the charge and the size of the em- 

ployer, but the importance of the internal investiga- 
tion should not be overlooked. 

Although the EEOC has the same compulsory dis- 

covery processes available to the National Labor Re- 

lations Board,~ the Commission prefers informal, vol- 

untary investigatory procedures. Requests for docu- 

ments or information may accompany the initial 

notice to the employer and a full investigation usually 

includes interrogatories, an on-site record review, 

interviews and a plant tour. Although investigation 

must be reasonable and relevant to the charge, it is 

not limited to the specific allegations of the charge 

itself. EEOC investigators cannot be expected to be 

non-partisan in their approach to the investigation, 

and usually presume that the employer has discrim- 

inated in some way, even if the charging party has 

not been a victim of, or correctly identified, the dis- 

crimination. 

This approach has led to investigations which at- 

tempt to cover matters beyond the scope of the actual 

charge. Because of the resulting case backlog, the 

EEOC Compliance Manual now instructs investigators 

to limit their investigations to the specific issues raised 

in the charge, if the charge is the only one against 

the particular employer and involves only the charg- 

ing party. 

In most cases, the employer’s counsel should be 

7 42 U.S.C. § 2000e-9; 29 U.S.C. § 161. 

able to negotiate reasonable limitations to the investi- 

gation using a standard of relevancy to the charge. 

Investigators are instructed to try to obtain informa- 

tion voluntarily and subpoenae will be used "only 

after normal investigative methods have been ex- 

hausted.’’s As an alternative to a subpoena, the EEOC 

investigator may threaten to evoke an adverse inference 

rule, under which the EEOC will presume that with- 

held information is favorable to the charging party. 

So long as the employer’s position is not unreasonable, 

it is unlikely that either a subpoena will be issued or 

that an adverse inference will result. 

Although the EEOC commonly issues interroga- 

tories and requests for production of documents, Dis- 

trict Courts have held that the EEOC does not have 

the authority to propound investigative interroga- 
tories9 or investigative demands?° One school of 

thought holds that no response should be made to the 

EEOC unless compelled by subpoena in accordance 

with the Act. Another is that full disclosure will make 

a favorable determination more likely. As a practi,cal 
matter, a totally uncooperative position may thwart 

the investigation of a particular charge, but could 

make the employer a more likely candidate for a sub- 

sequent suit by the EEOC. 

The best course would seem to Be a selective re- 

sponse to the EEOC’s request which fairly states the 

employer’s position and includes supporting docu- 

ments and statistics. In making any response to in- 

vestigative interrogatories and document requests, 

counsel should consider the relevance of the interroga- 

tories and requests to the specific allegations of the 

charge and the burden of compiling information as 

opposed to making records available for inspection. 

It should be recognized that one purpose of the in- 

terrogatories may be to search for unalleged violations 

that are beyond the scope of the particular ch’arge. In 

addition, if the employer voluntarily produces infor- 

mation and does not insist that the investigation be 

restricted, it may be found to have waived its right 

to complain that the investigation exceeded its proper 

scope?1 

s EEOC Compliance Manual, Section 24.1 (a). 

~ EEOC v. Western Electric Co., 382 F.Supp. 787 (D. Md. 

1974). 

lo See, EEOC v. Artistic Furniture, 6 FEP Cases 929 (E.D. 

Mo. 1973); Lockheed Federal Credit Union v. EEOC, 6 FEP 

Cases 962 (N.D. Ga. 1972). 

11 See, EEOC v. Occidental Li]e Ins. Co., 535 F.2d 533 

(9th Cir. 1976) affd ....... U.S ........ 97 S.Ct. 2447 (1977). 



Counsel should also be aware that whatever docu- 

ments and answers are submitted to the EEOC in 

response to an investigation will be made available to 

the plaintiff’s counsel. Not only may charging parties 

and "aggrieved persons" receive copies of the EEOC’s 

case file, but the EEOC Compliance Manual permits 

the file to be reviewed by plaintiff organizations funded 

by the EEOC, such as the Mexican-American Legal 

Reference and Education Fund and the Lawyer’s 

Committee for Civil Rights. Some employers refuse 

to produce any information because of the EEOC’s 

disclosure practices.~ 

Respondents may review the case file only after a 
lawsuit has been filed; plaintiffs are not so restricted 

by the EEOC. Judge Gerhard A. Gesell has recently 

limited the EEOC’s disclosure practices by prohibiting 

the EEOC from releasing information gained during 

pre-determination s~ttlement negotiations and per- 

mitting disclosure of factual data gained in the regular 

course of investigation only after 180 days from the 

date of the charge.1~ 

It can be expected that in a lawsuit," the first 
documents plaintiff’s counsel will have will be records 

and answers which the employer gave to the EEOC. 

Counsel should be careful to distinguish information 
Woduced in connection with conciliation or pre-deter- 

mination settlement negotiations from information 

which may be produced as part of the investigation, 

in order to protect the information from disclosure. 

In a particular case, counsel may want to decline 

voluntarily to produce information to investigators 

and agree to produce it only as a part of settlement 

negotiations. 

During the on-site phase of the investigation, the 

EEOC investigators will ask to interview witnesses, to 
take a plant tour and to inspect the employer’s records. 

The investigators are instructed to conduct witness 
interviews in private but, upon the employer’s in- 

sistence, will permit counsel to be present during ~the 

interviews of management and supervisory employees. 
The investigators will not agree to allow counsel to 

be present when rank and file employees are inter- 

viewed. 

If the employer refuses to permit interviews of its 

hourly paid employees on its time and property with- 

out its counsel present, the EEOC investigators may 

az See, Associated Dry Goods Corp. v. EEOC, 419 F.Supp. 

814 (E.D. Va. 1976). 

~Z Sears, Roebuck & Co. v. EEOC, CA. 77-924 (D. D.C. 
July 26, 1977), Daily Lab. Rep. No. 157 at E-1 (Aug. 12, 

1977). 

threaten to call their supervisors or advise the em- 

ployer of the adverse inference rule. If the employer 

continues to refuse,, the investigators are instructed to 

bypass the employer and to interview the employees 

away from the premises. If interviews are permitted, 

the employer should insist on its right to have counsel 

present. There seems to be little reason to permit pri- 

vate interviews during working hours unless the em- 

ployer has good reason to believe that they will be 

helpful to the employer’s position. 

A plant or office tour will customarily be requested 

after the employer’s management and supervisory em- 

ployees have been interviewed and before the em- 

ployer’s records are inspected. EEOC investigators are 

instructed to be vague when discussing the purpose of 

th~ plant tour and to explain in general terms that 

the plant tour~is an effort to gain a better under- 

standing of the nature of the employer’s operation.~4 It 

should be understood, however, that the tour is used 

as a method of uncovering non-alleged hiring, segre- 

gated facilities and job assignment discrimination as 

well as to obtain information which might support 

the charge. Investigators are told to observe and make 

note of the race, sex, national origin and religion of 

the employees and applicants for employment seen 

on the tour and the types and locations of jobs they 

are performing. The investigator will also determine 

whether the required EEO notices have been posted 

and will take note of and report possible violations of 

other Federal laws or regulations. 

Management personnel should escort any plant 

tour and should not permit the questioning of em- 

ployees on the job. A log should be made for counsel 

so that there will be a record of the areas of the 

plant visited and any comments that were made by 

the investigators. 

A review of the employer’s records will generally 

take place after the plant tour, since the tour is de- 

signed to aid the investigator in deciding what records 

to request. The EEOC will use the employer’s records 

in developing .statistical evidence regarding the charge 

and suspected non-alleged violations. Records relating 

to recruitment, hiring, promotions, transfers, seniority, 

wages, job assignments and terminations will generally 

be requested and reviewed to the extent they are avail- 

able. The EEOC will request the race, sex, national 

origin, etc., of the persons whose records are reviewed. 

Copies of employment applications and other person- 

nel forms, written tests and selection standards will 

EEOC Compliance Manual, Section 25.2(a). 



customarily be requested by the investigator to deter- 

mine whether unlawful or unvalidated employment 

standards have been used. 

Because of the important role of documents and 

employment records in employment discrimination 

investigations and litigation, employers are well ad- 

vised to adopt document retention programs and to 

eliminate old employment records, applications, forms 

and race and sex identified documents which are not 

required under federal or state record-keeping re- 

quirements. The employer should make note of any 

documents reviewed or requested by the investigator. 

Document requests should be made in writing and 

should be reviewed by counsel before copies are pro- 

vided. If documents are coded or identified as to race, 

sex, national origin, etc., at the request of the EEOC, 

the request should be documented, since the main- 

tenance of records with race or sex identification may 

be considered indicative of discriminatory practices. 

The "Rapid Charge Processing System" 

On July 20, 1977, the EEOC adopted new pro- 

cedures to avoid the lengthy investigation process, 

speed up the resolution of individual charges and 

eliminate the current case backlog. Under the new 

procedures, the EEOC will conduct pre-charge and 

post-charge counseling with the charging party and an 

early fact-finding conference. The counseling pro- 

cedures are designed to discourage frivolous or non- 

meritorious charges, to frame charges which contain 

factual information rather than vague allegations, and 

to advise the charging party as to what his reason- 

able expectations should be concerning the relief 

sought. Charges are to be regarded as narrow in scope 

unless specifically approved by the Commission for 

a wider focus, a reversal of the prior practice of 

expanding the scope of charges.1~ 

The fact-finding conference "is to be used pri- 

marily as an investigative technique, enabling all 

parties to systematically review the allegations, the 

defenses, and the general evidence, and to assess the 

relative strengths and weaknesses of the substance of 

the case.’’16 The role of counsel at the fact-finding 

conference is to be limited and counsel "will be per- 

mitted only for advisory purposes: attorneys will not 

be permitted to speak for their clients, or to cross- 

a~ EEOC Staff Memorandum, Daily Lab. Rep. No. 141 at 

E-I (July 21, 1977). 

161d. at E-2. 

examine; they must speak through the Commission’s 

fact-finder.’’17 Witnesses will not participate without 
prior approval of the EEOC. 

Despite the stated limitations, it would seem that 

employer’s counsel should take an active part in this 

process, The employer’s counsel can advise the em- 

ployer and can guide the EEOC fact-finder to the 

areas of inquiry which counsel, based upon his pre- 

liminary investigation, considers appropriate. If coun- 

sel is helpful in bringing out relevant facts concerning 

the specific charge, the EEOC fact-finder should not 

be unreasonably restrictive. If the employer’s interests 

are adversely affected by restrictions on counsel, the 
employer can refuse to’participate in the process. 

The rapid charge processing system can be bene- 

ficial to all parties if it works as intended. Charges 

that are unfounded or that have resulted from a mis- 

understanding could be dismissed promptly, and meri- 

torious charges could be resolved on an individual 

basis without costly delays or litigation. It remains 

to be seen how effectively the system will operate in 

practice. 

The EEOC Determination 

After concluding its investigation, the EEOC will 

issue its findings in a "determination letter." The de- 

termination letter is a finding as to whether there is 

reasonable cause to believe that a violation has oc- 

curred and states the factual basis for the Commis- 

sion’s conclusion. Determination letters that are com- 
pletely favorable to the employer are rare; even when 

the Commission finds against the charging party, it is 

more likely than not to find reasonable cause to believe 

a non-alleged violation has occurred. 

A determination of reasonable cause is a pre- 

requisite to conciliation and litigation by the EEOC, 

but does not bind either the employer or the charging 

party. The charging party may file suit under Title 

VII even if a determination has not been made or 

if there is a finding of no reasonable cause. 

Conflicts in the factual evidence will generally be 

resolved in favor of the charging party. And the 

EEOC’s conclusions of law cannot be taken at face 

value, since they are not always in accord with a 

majority of court decisions on a particular question, 

and will usually support the charging party’s claim 

unless there is binding precedent on point. 

The determination is final when issued and requests 

17 Id. 



for reconsideration are not granted,as However, it 

may be worthwhile to submit additional information 

or. authorities, since the case file will be reviewed 

by EEOC attorneys before a decision is made as to 

whether the case is worthy of litigation. 

A "reasonable cause" determination is essentially 

a finding that there is a basis to proceed to the next 

step of the process, conciliation. It does not indicate 

a decision by the EEOC that the case will be litigated, 

and the EEOC’s standards for litigation are higher 

thfin the standards for finding reasonable cause. In 

the future, the EEOC proposes that the determination 

will follow the same standards used in deciding 

whether a case is litigable, and if evidence sufficient 

for litigation is not available, a "no cause" decision 

will be issued,a9 

Settlement and Conciliation 

As a pre-requisite to litigation, Title VII provides 

that where reasonable caus~ has been f(~und, the 

EEOC shall use confidential, informal m~thods of 

conference, conciliation or persuasion to attempt to 

resolve the charge.2° In practice, conciliation is often 

frustrated because an employer is asked to conciliate 

on the basis of a reasonable cause determination re- 

lating to a non-alleged violation of which the em- 

ployer has had no prior notice. 

Once a determination has been made, conciliation 

is based on the facts as stated in the determination, 

and the EEOC Compliance Manual has specific 

guidelines as to the terms that the conciliator may 

accept. Although there are often ways to get around 

the prescribed minimum remedies, the combination of 

non-alleged violations and minimum remedies fre- 

quently limits the success of the conciliation process. 

Because of its case backlog and long delays in the 

pro.cess of formal investigation, determination and 

conciliation, the EEOC has adopted a practice of 

"predetermination" settlement discussions,2a particu- 

larly in individual hiring, promotion or discharge 

cases. There are several advantages to the employer 

in considering such settlements. Pre-determination 

settlement will avoid the expense and inconvenience 

of a full investigation, eliminate the problem of ex- 

as EEOC Procedural Regulations, 29 CFR § 1601.19b (b), 

(d) (1976). 

10 EEOC Staff Memorandum, supra, at E-8. 

~0 42 U.S.C. § 2000e-5(b). 

’,1 EEOC Procedural Regulations, 29 CFR § 1601.9 (197~). 

pansion of the charge to include non-alleged viola- 

tions, and limit back pay liability Which might other- 

wise accrue during-~ the investigation and determina- 

tion states. If the employer’s internal investigation dis- 

closes that its defenses to the charge are questionable 

or that there may be other problem areas, pre-deter- 

mination settlement should be explored. 

Some employers bypass the EEOC and negotiate 

settlements directly with the charging parties. Such 

settlements are worth considering, but there are po- 

tential drawbacks. If a charging party has not been 

represented by counsel, he may try to avoid the 

settlement on the grounds that he was not fully ad- 

vised of his rights. Moreover, the EEOC takes the 

position that settlement wih a charging party does not 

resolve the charge unless the EEOC consents to the 

settlement.22 

By statute, nothing said or done during conciliation 
may be made public by the EEOC or used in evidence 

in a subsequent proceeding without written consent of 

the person concerned33 Caution should be exercised, 

however, because of the close liaison between the 

EEOC and EEOC-funded plaintiffs’ groups such as 

the Lawyer’s Committee for Civil Rights Under Law. 

In one Title VII case of which we are aware, the 

employer came to court to find the conciliator seated 

at plaintiff’s counsel table. 

In addition, the EEOC has taken the position in 

at least one case that pre-determination settlement 

discussions are not entitled to the same protection of 

confidentiality as conciliation, and attempted to renege 

on promises of confidentiality relating to such discus- 

sions34 Although the EEOC lost on the issue in that 
case, it is not safe to assume that predetermination 

settlement discussions will be treated as confidential 

unless the employer receives a specific written agree- 

ment to that effect. 

In an appropriate case, a well-drafted conciliation 

agreement can be beneficial to the ~mp]oyer as well 

as the charging party. Not only will it prevent suit 

on the specific charge, but it might also offer protec- 

tion from similar charges in the future. For example, 

it might provide the employer with a future defense 

under Section 713(b) of Title VII of good faith 

22EEOC Procedural Regulations, 29 CFR § 1601.19(a); 

EEOC v. McLean Trucking Co., 525 F.2d 1007 (6th Cir. 

1975). 

~3 42 U.S.C. § 2000e-5(b). 

"24 Sears, Roebuck & Co. v. EEOC, supra. 
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reliance on a written interpretation or opinion of 
the Commission?5 

It should be understood that charging parties and 

aggrieved persons are not bound by a conciliation 

agreement unless they are signatories to it,26 nor is 

the Office of Federal Contract Compliance Pro- 

grams or other EEO agencies required to recognize an 

EEOC conciliation agreement. If the employer agrees 

to back pay to alleged discriminatees, the agreement 

should provide for releases from each individual. 

The employer should also beware of casual ac- 

ceptance of EEOC demands for unrealistic hiring or 

promotion goals or other commitments in a con- 

cilation agreement. The employer could find itself 

liable for reverse discrimination in trying to meet 

those obligations.27 Moreover, there is a danger that 

the EEOC would try to enforce theagreement as a 

contract if the employer failed to meet its terms. The 

employer should include a termination date and a 

provision for confidentiality in any agreement. The 

EEOC does not usually put these provisions in draft 

2542 U.S.C. § 2000e-12(b). But see EEOC Procedural 
Regulations, 29 CFR § 1601.30. 

~6 See, Washington v. Walker, 14 FEP Cases 772 (S.D. Ill. 

1977). 

~7 Cf. Cramer v. Virginia Commonwealth University, 415 

F.Supp. 673 (E.D. Va. 1976). 

agreements submitted to the employer, but they will 

be accepted. 

Conclusion 

Counsel can have a significant role in representing 

an employer during an EEOC investigation. Early 

involvement of counsel should help the employer to 

preserve necessary evidence, assess and reduce potential 

exposure, focus the EEOC investigation on the per- 

tinent facts, and arrive at a workable resolution of 

the charge where appropriate. Moreover, counsel will 

be better prepared to represent the employer in litiga- 

tion with the EEOC or the charging party if the 

charge is not resolved during the administrative 

process. 

Involvement of counsel is especially critical where 

the employer has had no previous experience with 

equal employment opportunity investigations. Oftena 
small employer will be unaware of its equal employ- 

ment obligations or will have a defensive attitude 

toward federal enforcement agencies. In either case, 

counsel can help the employer take a realistic look 

at its employment practices and assure that those 

practices are maintained in a manner which will ac- 

commodate the employer’s business needs and will 

provide equal employment opportunity for all em- 

ployees. 
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JOHN E. DONALDSON 

The Impact of the New Basis Rules on 
Post-Mortem Income Tax Planning 

EDITOR’S NOTE: This is the second Journal article by Prof. 

Donaldson concerning the effects of the Tax Reform Act of 

1976. His first article "The Role of Inter Vivos Giving in 

Estate Planning Under the Tax Reform Act of 1976," ap- 

peared in Volume III, Number 2, Spring, 1977. 

T HE modifications in the basis rules enacted as 

part of the Tax Reform Act of 1976 re.quires the 

estate planner to place a much stronger focu~s on post- 

mortem income tax planning than in the past. Prior 

to 1977 the basis of an item acquired from a decedent 

was the value for estate tax purposes of that item 

unless the item was income in respect of a decedent. 

As a result, unrealized appreciation reflected in an 

asset held by a decedent until death escaped taxation 

and the asset experienced in the haiads of the fiduciary 

or legatee "tax free step-up in basis." Accordingly, 

an executor choosing to sell some or all of the estate 

assets need be concerned only with post-mortem 

appreciation during the period of administration prior 

to sale in evaluating the capital gains impact of the 

asset disposition. Because in the typical estate asset 

appreciation during the period of administration was 

relatively slight, the executor enjoyed considerable lati- 

tude in determining to liquidate the estate and dis- 

tribute cash or instead to distribute assets in kind. 

New Section 1023 of the Internal Revenue Code 

added by the Tax Reform Act of 1976 has severely 

curtailed latitude as to whether to liquidate or dis- 

tribute in kind and has brought added miseries to 

the executor, his advisors and the legatees of the 

decedent. The mere reading of Section 1023 is misery 

per se. The section occupies four pages in the standard 

editions of the Internal Revenue Code and is in- 

credibly complex, requiring numerous cross references 

to other sections for its understanding. No attempt 

will be made here to outline the detailed provisions 

of the statute.1 

In its more salient features Section ’1023 provides 

that the basis of assets acquired from decedents dying 

after 1976 is "carryover basis," that is, the basis of 

the decedent the moment before death modified by 

four possible adjustments. The first adjustment, which 

is allowed for purposes of gain but not loss, is the 

"fresh start" adjustment applicable to assets acquired 

by the decedent prior to 1977. In the case of market- 

able securities the adjustment may increase basis to 

market value as of December 31, 1976. As to other 

property acquired before 1977 the adjustment is an 

imputed basis as, of December 31, 1976 and employs 

the assumption that appreciation between date of 

acquisition and date of death occurred ratably on a 

daily basis. The appreciation so determined to be 

applicable to the period prior to December 31, 1976 

is then added to decedent’s basis. 

The second possible adjustment is designed to 

mitigate the effects of double taxation of post-1976 

appreciation. Such appreciation is reflected in the 

value of the gross estate and is subject to estate taxa-. 

tion and is also subject to capital gains taxation on 

the sale of the asset. Under this adjustment basis is in- 

creased for purposes of gain or loss but not above fair 

market value by estate taxes attributable to post-1976 

appreciation contained in assets subject to estate tax. 

For this purpose estate taxes include state estate and 

inheritance taxes for which the estate is liable and 

which are paid by the estate. To the extent that 

appreciation is reflected in assets used to fund the 

marital and charitable deductions, the appreciation is 

not subject to estate ’tax and no adjustment is made. 

The third and fourth adjustments will occur with 

less frequency. The third adjustment is designed to 

assure that when an estate has assets of a value of 

$60,000 or more and basis would otherwise be less 

1An excellent, concise interpretation of section 1023 is 

contained in Internal Revenue Publication 559, "Federal Tax 

Guide for Survivors, Executors and Administrators, 1977 
Edition." 
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than $60,000 carryover basis in the aggregate will be at 

least $60,000. The fourth adjustment provides an in- 

crease in basis to the heir or legatee who is required 
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to pay state or local succession taxes attributable to 

post-1976 appreciation. 

Section 1023 also provides an opportunity to ex- 

clude certain assets from carryover basis treatment. 

The executor by filing a timely election is permitted to 

designate up to $10,000 in value of personal and 

household effects as non-carryover basis property. 

Property so designated will have a basis for purposes 

of gain equal to estate tax value. 

The new rules compound the income tax com- 

pliance problems of the fiduciary. A particularly oner- 

ous aspect is that the fiduciary has been made the 

agent of the Internal Revenue Service in assuring 

compliance with the income tax law by heirs and 

legatees. Subject to substantial penalties and pursuant 

to regulations yet to be issued the executor must 

notify the Internal Revenue Service and each heir 

or legatee of the basis for gain and basis for loss of 

each asset distributed. To properly discharge his duty 

the fiduciary must establish the decedent’s basis for 

all assets in the estate, the date of death and alternate 
valuation of all such assets, the post-1976 appreciation 

reflected in each such asset, the December 31, 1976 
value of marketable securities owned by the decedent 

on that date and state and federal death taxes at- 

tributable to unrealized appreciation pursuant to an 

asset by asset computation. Once carryover basis 

with adjustments has been computed any change in 

state or federal estate tax liability as a result of audit 

or mistake will require a recomputation of the basis 

of each asset that has post-1976 appreciation. 

The new rules make it very difficult for the fiduciary 

to file ~orrect fiduciary income tax returns for income 

received during the period of administration of the 

estate. Gains on the sale of assets sold during the 

period of administration are reportable on the fiduci- 

ary income tax return. However, the gain cannot be 

properly reported unless basis is known and basis can- 

not be known with certainty until estate tax liability 

pursuant to audit is finally ascertained. The same 

observation is applicable to income tax returns of 

legatees who sell distributed assets prior to a final 

determination of estate tax liability. In practice fiduci- 

aries and legatees will frequently find it necessary to 

request extensions of time to file income tax returns 

and will often find it expedient to file protective refund 

claims where the income tax return has been filed and 

estate liability remains unsettled. The new basis rules 

provide an added reason why the fiduciary should 

consider filing a request for prompt assessment of 

estate tax liability. A further consequence is that in the 



valuation disputes that often attend the determina- 

tion of estate tax liability pursuant to audit, the 

fiduciary in formulaing offers of compromise should 

be mindful that upward adjustments in federal estate 

tax can generate income tax refunds with respect to 

reported gains on assets sold during the period of ad- 

ministration. 

As has been noted, a major consequence of the new 

basis rules is the curtailment of the latitude previously 

enjoyed by the fiduciary in determining whether to 

liquidate and distribute cash or instead to distribute 

in kind. Where assets in the estate are heavily ap- 

preciated the executor is truly caught between a rock 

and a hard place. A decision to liquidate and dis- 

tribute cash is in effect a decision to incur significant 

capital gains tax and a decision to distribute in kind 

is in effect an undertaking to assign to various legatees 

in various income tax brackets the potential capital 

gains" liability reflecting in varying amounts in the 

individual assets to be distributed. Where there are 

substantial pecuniary legacies and no discretion .to 

satisfy them with distributions in kind there will 

frequently be no choice but to liquidate substantial 

portions of the estate portfolio thereby generating po- 

tentially high capital gains taxes that will reduce the 

take of residuary legatees. No analysis of the liquidity 

of an estate is complete which fails to consider the 

capital gains cost to the fiduciary in administering the 

estate. 

Even if there is authority to satisfy pecuniary be- 

quests with distributions in kind the executor, absent 

an exoneration clause in the will, may in practice 

frequently feel constrained in the selection of assets 

for distribution if he is to avoid potential liability for 

alleged partiality shown among the legatees. Only the 

selection of high basis assets is likely to satisfy the 

unfriendly pecuniary legatee insistent upon impar- 

tiality. 

It should be noted that the previous rule that 

distributions in satisfaction of pecuniary bequests are 

realization events for purposes of gain and loss is con- 

tinued. However, new Section 1040 requires that 

gain be recognized to the fiduciary only in the amount 

of appreciation occurring during the administration 

of the estate prior to the distribution of the asset, and 

provides further that the distributee who receives assets 

in satisfaction of a pecuniary legacy succeeds to the 

carryover basis as defined, but with an upward adjust- 

ment for the gain recognized to the fiduciary. Section 

1040 was enacted to prevent the estate from recog- 

nizing gain attributable to pre-death appreciation 

where distributions satisfy pecuniary legacies. As a 

result the "pecuniary amount" formula marital de- 

duction clause-remains as viable in relation to the 

"fractional share of the residue" formula as before 

1977. Distributions under the "fractional share" 

formula result in no gain to the estate and distribu- 

tions in kind in satisfaction of the "pecuniary amount" 

formula bequest result in gain to the estate only in 

the amount of post-death appreciation. 

If it can be assumed, either by reason of express 

authorization in the will, an adequate exoneration 

clause in the will or the friendliness of the heirs, that 
the executor may exercise discretion in choosing to sell 

or distribute in kind and can do so to maximize ag- 

gregate income tax savings to the estate and the heirs 

a valuable opportunity for tax planning may be 

present. However, the executor’s choices must reflect 

a careful evaluation of a number of factors. He must 

determine what to sell and what to distribute, when to 

sell, when to distribute and what to distribute to 

whom. Each of these decisions can be properly made 

only if based on a careful evaluation of the income 

tax posture of the estate and of each beneficiary of 

the estate, a careful comparison of marginal income 

tax brackets of each, due regard to the taxable years 

of each and an evaluation of the likelihood of sale or 

retention by the beneficiary if a distribution in kind is 

made. The status of the specific beneficiary as a 

pecuniary or specific legatee in contrast to that of a 

residuary legatee is also relevant. To properly make 

the decisions a thorough understanding of Section 

1023 of the Internal Revenue Code is essential as is a 

knowledge of the principles of fiduciary income taxa- 

tion.-~ In particular the fiduciary should be mindful 

that distributions during the period of administration 

to residuary legatees are generally regarded as out of 

current estate income to the extent of such income but 

that distributions to pecuniary legatees generally are 

not regarded as out of estate income. To the extent 

that the estate income is regarded as having been 

distributed the distributee is required to report that 

income and the estate claims a distribution deduction. 

The following examples are illustrative of some 

of the techniques for income tax minimization that 

might be employed where the executor has the desired 

discretion : 

-_o A very readable discussion of tax savings techniques in 

post-mortem administration is contained in Tax Managemenl 

Portfolio No. 302, "After-death Tax Planning--Payments and 

Distributions" by Conway and Hale. 
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Example One 

Residuary legatee X has a large capital loss carry- 
forward from an earlier year. A distribution to X 

of low basis assets may be advantageous since gain 

realized by X on the subsequent sale would be offset 

by previous year’s capital losses. 

Example Two 

Estate is in the 30% marginal income tax bracket 
and beneficiary is in the 40% bracket. If sold by the 

estate the tax burden with respect to a low basis 

asset will be lower than if distributed to the bene- 

ficiary and then sold by him. Because the accumula- 

tion throwback rules do not’ apply to estates the 

gain, once taxed to the estate, will not again be taxed 

to the beneficiary. However, if it is likely that the 

beneficiary would not sell the asset but would retain 

it indefinitely a distribution to the beneficiary may be 

more advantageous than a sale by the estate. The 

sale would generate immediate tax liability and a 

decision to distribute would in effec~ enable a deferral 

of tax liability. The deferral of tax liability is often 

good money management even where the amount to 

be paid later is greater than the amount that would 

have been due earlier. 

Example Three 

An estate must unfortunately sell a substantial 

amount of low basis assets to pay debt taxes and 

satisfy cash legacies. It is anticipated that twelve 

months is required to administer the estate. Because 

it is better to have the same amount of income taxed 

over two taxable periods than entirely within one, 

the estate should select a short taxable year as its 

initial year, perhaps one ending in the six month 

after death and then sell in such a way as to spread 

the gain over two periods. Note however that capital 

gains incurred during the taxable year of the estate 
in which it terminates are usually taxable to the 

residuary legatees and not to the estate. 

Example Four 

An estate must sell both potential gain and potential 

loss assets to pay debts, taxes and pecuniary legacies. 

The estate is otherwise in a low income tax bracket 

and the residuary legatee is in a high income tax 

bracket with substantial year to year capital gains. 

The estate should sell the gain assets prior to the 

final year of administration and should sell the loss 

assets in the year in which administration terminates. 

As a consequence the gain is taxed at the lower estate 
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income rates and the losses are passed on to the re- 

siduary legatee who may use them in the year of 

termination to offset his capital gains. 

Example Five 

An estate’s residuary assets are to be used to fund 

a "fractional share" marital deduction trust bequest 

and a family trust bequest. Included in the assets is 

a low basis block of stock and investment counsel is 

of the opinion it should be sold. If the stock is dis- 

tributed to the marital deduction trust and then sold, 

gain will be greater than if distributed to the family 

trust and then sold. Appreciated assets used to fund 

the marital deduction do not qualify for the step-up in 

basis attributable to federal estate taxes because such 

property, being deductible, is not subject to estate 

taxes. A distribution to the family trust however 

would qualify the asset for the step-up in basis, there- 

by resulting in a lesser amount of gain when the asset 

is sold. However, if the marital trust is given the asset 

the tax burden as to the unrealized appreciation is 

shifted to the marital share and the economic value 

of the share going to the family trust is thereby en- 

hanced. In short, distributing the low basis asset to 

the marital trust in effect enables enhancement of the 

worth of the family trust at marital trust expense 

without transfer tax liability, but at a cost of po- 

tentially greater income tax exposure to the marital 

share than would have existed for the family trust. 

The implied transfer tax saving must be weighed 

against the income tax costs to determine which 

distribut~e trust is to receive the low basis asset. 

Example Six 

The estate’s taxable year ends at the end of No- 

vember and the executor is preparing to terminate 

the estate. The executor wishes to sell a carryover basis 

asset that is subject to Section 1245 depreciation re- 

capture as to gain a $45,000, to pay himself a com- 

mission of $15,000 and to distribute the residue to 

the residuary legatee, who is in a higher income tax 
bracket. If the executor sells the asset in November 

and pays the commission in December and then 

terminates, maximum savings will result. The re- 

capture income will be taxed at a lower rate to the 

estate and the commission paid in December will in all 

likelihood exceed estate income in December and" 

will, on the assumption that the estate tax deduction 

for administrative expenses has been waived, generate 

an "excess deduction" which can be claimed as an 

itemized deduction on the residuary legatee’s income 



tax return for the year of termination. Had the re- 
capture asset been sold in December followed by dis- 
tribution to the residuary legatee the gain would have 
been ordinary incom~ to the legatee and the bene- 
ficiary would hav~ lost the benefit of the excess de- 
duction. 

Example Seven 

Decedent died leaving a stamp collection ~ with a 

value of $10,000 and a carryover basis of $1,000 and 

an antique car with. a value of $10,000 and a carry- 

over basis of $6,000. If both are to be sold executor 

should designate the stamp collection as household 

or personal effects which are exclude~d from the carry- 

over basis rules. If both assets are to be distributed to 

legatees, executor should carefully ~onsider whether 

the particular legatee will retain o~ sell the specific 

legacy before determining which to designate under 

the personal and household effects exclusion. 

Example Eight        " 

An estate will take several years to administer. In 

the second year of administration it has $20,000 of 

income from dividends and wishes to satisfy a $20,000 

cash bequest to beneficiary A and to give $20,000 to 

residuary legatee B. The estate also has a block of 

stock valued at $20,000 at time of propo.sed distribu- 

tion and having an estate tax value ,of $1.6,000 and a 
carryover basis of $10,000. The executor is free to 

distribute either the stock or the cash to either A 

or B. If the estate distributes the stock to A it will 

realize a gain of $4,000 and A on selling the stock 

will have a basis of $14,000 and a gain of $6,000. If 

residuary legatee is given $20,000 in cash he will 

realize $20,000 of income and the estate will have 

a distribution deduction of $20,000. This is because 
distributions to residuary legatees are regarded as out 

of the taxable income of an estate to the extent of its 

current taxable income. If on the other hand the estate 

had distributed the $20,000 in cash to A and the stock 

to B no capital .gains would be realized to anyone 
on the facts stated. B will realize $20,000 in ordinary 

income because distributions to residuary legatees are 

regarded as out of estate income, thereby being de- 

ductible by the estate and taxable to the distributee. 

However, inasmuch as B has realized $20,000 in 
income on the distribution he takes the stock with a 

basis of $20,000 and its subsequent sale by him 

would produce no gain. 

The new basis rules require a reexamination of 

techniques frequently employed in the past to enable 

effective administration of estates. A number of these 

techniques either are no longer valid or are of less 

utility. For example, the use of "flower bonds" to pay 

death taxes is of considerably less value after 1976. 

Such bonds carry a low rate of interest and now, 

unlike before, the difference between the decedent’s 

purchase price and par at redemption will constitute 

taxable gain. Also, the funded buy-sell agreement 

technique under which a surviving business associate 

would purchase the decedent’s interest in a closely 

held business with cash shortly after death may now, 

unlike before, result in the generation of substantial 

taxable gain. The draftsman should now consider 

using the installment sale approach rather than out- 

right cash purchase to enable spreading the gain over 

several tax years. 

From the foregoing discussion of the effect of the 

new basis rules on post-mortem income tax planning, 

certain conclusions clearly emerge. Firstly, it is im- 

perative that the fiduciary’s legal and tax advisors 

possess a thorough knowledge of the new rules and 

a mastery of the complex statutes and regulations 

governing fiduciary income taxation.. Secondly, po- 

tential capital gains tax exposure adds a new element 

to liquidity problems that should be carefully ex- 

amined, particularly in relation to a client’s desire to 

make large cash bequests. Thirdly, from the stand- 

point of tax compliance difficulty and tax savings op- 

portunities, estates are likely to requir, e longer periods 
for effective administration with attendant increases 

in administration costs and legatee frustration. Fourth- 

ly, immediately following the death of a decedent 

the tax posture of the estate and the legatee should 

be carefully diagnosed and a plan for the administra- 

tion of the estate formulated under which sales, pay- 

ments and distributions will be carefully made and 

timed. Fifth, wills drafted in the past should be care- 

fully examined and those drawn in the future written 

with due regard to the potential need for the fiduciary 

to enjoy considerable latitude in the selection of assets 

for sale and distribution. Clauses empowering the 

executor to act with a view to the aggregate income 

tax advantage of the estate and legatees and exonerat- 

ing the executor for decisions involving in-kind dis- 

tributions may be appropriate. Finally, as a result of 

the new basis rules, post-mortem estate planning is 

truly a new ball game. 
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N. FAYNE EDWARDS 

The Economist as an Expert Witness in Personal 

Injury and Wrongful Death Cases 

EDITOR’S NOTE: The use of economists as expert witnesses to establish damages in wrongful death and per- 

sonal injury cases is becoming more common nationwide. 

In Virginia, the admissibility of such evidence has been in some doubt. In 1977, however, the General Assembly 

enacted House Bill No. 1750, which amended Va. Code § 8-636.1 (now § 8.01-52) to make such expert testimony ad- 

missible by statute. (See the comments of Delegate Lacey E. Putney, appearing below, concerning this amendment.) 

In anticipation of a resulting increase in the use of this type of evidence in Virginia, the Journal presents the 

following article. 

A new expert witness has been introduced into 

the American legal system--the economist. The 

economist and his techniques are being used with 

increasing frequency to supplement the traditional 

approach used by lawyers to demonstrate income loss 

in personal injury and wrongful death cases. Today 

COMMONWEALTH OF VIRGINIA 

HOUSE OF DELEGATES 
RICHMOND 

August 18, 1977 

The 1974 Session of the General Assembly made 

sweeping changes in the Virginia Death By Wrongful 

Act statutes. In removing the ceiling on recovery for 

wrongful death, the Legislature specified in Section 

8-636.1 of the Code those items for which damages 

might be recovered, including "... (b) compensa- 
tion for reasonably expected loss of (i) income of the 

decedent, and (ii) services, protection, care and as- 

sistance provided by the decedent .... " 

I was advised by several trial attorneys on the 

plaintiffs’ side of the Bar that certain judges were 

not permitting the introduction of competent expert 

testimony to prove the damages referred to in sub- 

section (b). It was for this reason that I introduced 

in the 1977 Session, House Bill No. 1750 which 

states that "Competent expert testimony shall be ad- 

missible in proving damages recovfirable under (b) 

above." The enactment of this change in the 1977 

Session is not to be construed as limiting competent 

expert testimony to w/ongful death acts. It was dis- 

cussed in the Committees and on the Floor of the 

House that this was in no way to affect the admis- 
sibility of competent expert testimony in other actions 

where appropriate. 

/s/__La.~ce_y E. Putney 
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the lawyer may employ as an expert witness an 

economist who will utilize various statistical methods, 
published data, computers, present value formulas, 

etc., to calculate the income loss that accompanies 

wrongful death and disability, and to determine the 

present monetary value of that income loss. Since the 

general methodology employed by these economic 

experts is relatively new to the legal profession, the 

objective of this paper is to explain and illustrate that 

methodology. 

I. Income Loss 

The first step is the determination of income loss. 

Before this can be done, however, certain specific 

inforrqation about the victim must be collected. 

The initial data can be obtained through the lawyer, 

but the economist will have to supplement this in- 

formation by drawing from other sources. The data 

required for the economist to make his calculations of 

income loss are as follows : 

A. Expected Work-Life 

The date of the victim’s birth must first be de- 

termined. From this, the economist can calculate the 
work-life expectancy of the victim. Work-life expec- 

tancy tables are published by the U.S. Department 

of Labor,1 or the economist may assume age 65 as the 

retirement age and calculate the work-life expectancy 

from the date of the accident or death to age 65. The 

difference in the work-life expectancy taken from the 

tables or assuming age 65 as retirement age is small. 

x Stuart Garfinkle, "Technical Note Table of Working Life 

for Men, 1960," Monthly Labor Review, (July, 1963), 820- 

823. 



Dr. N. Fayne Edwards graduated from Virginia 
Polytechnic Institute and State University in 
1960 with a B.S. degree in Business Administra- 

tion. He received his Ph.D. in Economics from 
the University of Kentucky in 1968. Dr. Ed- 

wards is presently chairman of the Department 
of Economics, University of Richmond, School 
of Business Administration. He has been an 
expert witness in numerous personal injury and 
wrongful death cases involving loss of income. 

B. Date o[ the Accident 

The date of the accident must be ascertained. This 

is, of course, normally already known to the attorney. 

C. Place o[ Employment 

Establishing the place of employment should norm- 

ally be no problem, and the performance record is 

usually already known to the attorney also. In some 

cases the economist will find it useful to obtain a 

statement from the victim’s employer or supervisor 

concerning the victim’s performance record, i.e., how 

he had progressed while employed by the company 

and how he was expected to progress had the accident 

not occurred. The victim’s employment or work 

records maintained by the company should supple- 

ment and substantiate the employer’s statement. This 
information will often be of value in calculating the 

wage trend (see below). 

D. Wage Rate 

The economist of course also must determine the 

rate of pay being earned by the employee at the 

time of the accident. Employment or payroll records 

will normally provide this information. 

E. Wage Trend 

To calculate income losses for future periods, the 

economist must establish not only what the present 

pay rate is, but also what the victim’s wage rate 

would have been one year, five years, ten years, etc., 

from the date of the accident had the accident not 
occurred. To calculate this wage data, the economist 

will rely not only on the victim’s present wage rate, 

but also on his historical wage trend. This will also 

be indicated by his employment records, provided that 

the victim has been employed for a sufficient period 
of time so that a reliable wage trend can be estab- 

lished. 

The victim’s individual wage trend data will often 

be supplemented by information published by the 

Federal and state governments. These government 
sources provide historical wage data by industry, 

occupation and location."~ From the victim’s employ- 

ment record and the government sources, a reliable 

2 U.S. Department of Labor, Bureau of Labor Statistics, 

History of Wages in the United States lrom Colonial Times 

to 1928, Bulletin No. 604 (Washington, D.C.: Government 

Printing Office, i934). (Bulletin has snpplemental section 

which presents the history of wages through 1933.) 

U.S. Department of Commerce, Bureau of Census, Histor- 

ical Statistics o[ the United States Colonial Times to 1957 

(Washington, D.C.: Government Printing Office, 1961). 

U.S. Department of Commerce, Bureau of Census, Histor- 

ical Statistics o[ the United States Continuation to 1962 and 

Revisions (Washington, D. C.: Government Printing Office, 

1965). 

U.S. Department of Commerce, Bureau of Census, Statis- 
tical Abstract o[ the United States (Washington, D.C.: 

Government Printing Office, Annually). 

U.S. Department of Labor, Bureau of Labor Statistics, 

Handbook o[ Labor Statistics (Washington, D.C.: Govern- 

ment Printing Office, Annually). 

U.S. Department ot: Labor, Bureau of Labor Statistics, 
Employment and Earnings, States and Areas 1939-71, Bul- 

letin I370-9 (Washington, D.C.: Government Printing Office). 

U.S. Department of Labor, Bureau of Labor Statistics, 
Employment and Earnings, United States 1909-71, Bulletin 

1312-8 (Washington, D.C. : Government Printing Office). 

U.S. Department of Labor, Bureau of Labor Statistics, Area 

Wage Survey (Washington, D.C.: Government Printing Of- 

rice). (This publication presents wages by occupations for 
metropolitan areas.) 

Virginia Employment Commission, Manpower Research, 

Wage Rates and Fringe Benefits lor Selected Occupations 

Paid by Virginia Manu[acturers, (Richmond, Virginia). 

(Similar publications may be obtained in other states from 

their respective Emp!oyment Commissions.) 
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wage trend can usually be computed, and from the 

trend the "average annual increase per year" can be 

calculated. The "average" is then used to determine 

what the victim’s wages would have been at any 

future point in time. 

In some cases, the victim may be a young man or 

woman who has never entered the labor market (for 

example, a high school or college student) ; therefore 

no individual wage trend data would be available. 

The economist must then rely on government data that 

establishes lifetime income by age, sex and education? 

Based upon this information, the economist can 

calculate income loss with reasonable accuracy. 

II. Calculation of Present Value 

A. Basic Formula 

After the income loss has been determined, another 

calculation must be performed to arrive at the present 

value of these losses, i.e., to determine what the 
present award must be to provide the plaintiff with 

the proper compensation in the future. 

Determining present value is simply the reverse of 

compounding. Suppose, for example, that the rate of 

interest (discount rate) is 6 percent. If one lends $100 

at 6 percent for one year, he will receive $106 at the 

end of the year. 

$100+ (.06X$100)----$100(1+.06)----$106 

In general, a lender will get back at the end of one 

year a sum calculated by use of the formula 

where i is the rate of interest, P0 is the amount 

¯ loaned, and P1 is the sum returned at the end of the 

year. 

Compounding is the process of accumulation; dis- 

counting is the inverse. What is the present value of 

$106 receivable in one year when the market rate 

of interest is 6 percent? 

Po -- P1 __ $106    -- $100 
(1 ÷ i) (1 ÷ .06) 

a U.S. Department of Commerce, Bureau of the Census, 

"Annual Mean Income, Lifetime Income, and Educational 

Attainment of Men in the United States, for selected Years, 

1956 to 1968," Current Population Reports Consumer In- 

come, Series P-60, No. 74, 1970. (Also see same source for 
Series P-60, No. 59, April 1969; Series-P-60,-No. 66, Decem- 

ber 1969; Series P-60, No. 75, December 1970; and Series 

P-60, No. 80, October 1971.) 

The present value of $106 receivable in two years, 

when the market rate of interest is 6 percent, would 

be 

Po --     P~       ~       $106     : $94.34 
(1 ÷ i)2     (1 ÷ .06)2 

In general, the present value of any series of future 

sums may be found by discounting each portion of 

that series back to present value by the appropriate 

rate of interest. The formula is 

V-- (1-ki) q_ 
R2 ~ Rn 

R1 (1 ÷ i)u" " " (1 -k i)n 

where V is the present value and R1, R2 . . . Rn repre- 

sent the series of sums. 

In a personal injury or wrongful death case, R1 

could represent the income loss for the first year, R2 

for the second year, etc. V would represent the 

present value of the series of income losses and the 

amount that the victim should be awarded if he is to 

be compensated for the loss. Assuming that the dollar 

amounts for the 

value (V) will 

or discount rate 

the the V and 

series of R’s are known, the present 

vary inversely with the interest rate 

(i), i.e., the higher the i, the lower 

the lower the i, the higher the V. 

B. Selecting the Discount Rate 

Selecting the discount rate is one of the most 

critical decisions the economist must make in his 

calculations, since the dollar magnitude of the present 

value of. the income losses is greatly influenced by 
the rate .selected. Determining the app~:opriate dis- 

count rate requires an understanding of the economic 

significance of the structure of interest rates, the 

needs of the victim, and both the social and economic 

characteristics of the recipient. 

The existence of various rate levels may be ex- 

plained by investment theory. A simple theoretical 

classification might be: high risks--high rates of re- 

turn, intermediate risks--intermediate rates; and low 
risks--low rates. The category from which a discount 

rate would be selected in a given situation would then 

depend on whether the situation dictated that one’s 

investment objective emphasize return (high-risks-- 

high rates), security (low risks--low rates), or a com- 

bination (intermediate risks--intermediate rates). In 

a personal injury or wrongful death case, the empha- 

sis must be on security of principal and income. In 

these cases, the rate of return and other investment 
objectives are secondary in importance to the assurance 

that the funds will be available in future years and 
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can act as a substitute for the lost income resulting 

from the injury or death. 

Since most economists agree that security must be 

stressed, the problem is simplified by limiting the 

choice of investments to the low-risk segment of the 

market. However, the problem occurs in selecting the 

one reasonably secure rate or, as an initial step, tl~e 

segment of the money market from which this one 

reasonably secure rate is taken. 

Once the economist decides to stress security in 

selecting the discount rate, it is tempting to conclude 

immediately, as has often been the practice, that the 

interest rate paid on U.S. government bonds is the 

appropriate rate. In most cases, however, this decision 

will be incorrect. While it is true that government 

bonds are perhaps the most secure investment in 

terms of financial risks (i.e., the uncertainty regarding 

the receipt of expected income and principal) there 

are several reasons why this market does not offer the 

appropriate discount rate for the vast majority of 

personal injury and wrongful death cases.4 

A. Bonds do not provide the liquidity that is 

needed. The funds awarded are to replace lost 

income--income that would have been received 

weekly, biweekly, or monthly. Thus, the funds 

must be invested in such a way that they are 

accessible for frequent withdrawals. Govern- 

ment bonds do not offer this type of flexibility, 

except through an impractical policy of evenly 

spaced maturities,n 

B. Using the government bond market in deter- 

mining the discount rate is implicitly assuming 

a higher degree of investment knowledge or 

sophistication than the average person possesses. 

C. An analysis of the ownership of the public debt 

shows that government bonds are not a com- 

mon outlet for funds controlled by individuals. 

D. An analysis of the changes that have occurred 

in the financial assets of individuals ~uring the 

4 For a more thorough treatment of this subject, including 

statistical support data, see N. Fayne Edwards, "Selecting 

the Discount Rate in Personal Injury and Wrongful Death 

Cases," The Journal o[ Risk and Insurance, June, 1975. 

5 The possibilities of periodically selling long-term govern- 

ment bonds is not acceptable because market interest rates 

fluctuate over time. This fluctuation over time can cause 

large depreciations in bond prices when rates of interest on 

long-term bonds increase. The result is that, with periodic 

liquidation, the insecurity created by interest rate risk makes 

long-term government bonds a high-risk investment medium 

and thus violates the original objective of selecting a low- 

risk investment. 

last decade show that depositary savings have 

become much more important while govern- 

ment s_ecurit_.~ies, as a financial asset, have de- 
clined in importance. 

The need for liquidity, the lack of knowledge con- 

cerning the money market, the present ownership 

of the public debt, interest rate risks inherent in long- 

term bonds, and changes that have occurred in the 

financial assets of the population all suggest that the 

government bond market is not the appropriate mar- 

ket from which to select the discount rate. 

C. Victim Analysis: Additional Data Required 

An analysis of the victim from the standpoint of 

(1) education, (2) occupation, (3) form of financial 

assets previously held, and (4) place of residence (in 

many rural counties the only financial institution is 

the commercial bank) should precede selection of the 

discount rate. The attorney can frequently be of 

assistance in obtaining this information also. 

When made, this analysis will show that for the 

typical individual, depositary savings are the most 

likely secure outlet for funds accumulated from wages 

or salaries. However, with the receipt of a relatively 

large monetary award, this same individual may be- 

come a more sophisticated and diverse investor. In 

such cases, the data used in selecting the discount 

rate should emphasize neither the yields on U.S. 

Government bonds nor the yields on depositary sav- 

ings. A more realistic approach would be to include 

the yields on several outlets for funds, such as deo 

positary savings, U.S. Government Bonds, State and 

Local Bonds and Corporate (AAA) Bonds, all of 

which are considered secure investment outlets. 

D. An Example o[ Present Value Calculation 

An example will illustrate the use of the data and 

the computations that the economist performs in 

calculating the present value of a lost stream of in- 

come. Assume the victim is a 33 year old maintenance 

electrician. At the time of the accident in 1976, which 

resulted in total permanent disability, his earnings 
were $7.04 per hour or $14,643 per year.6 The same 

occupation had an average earning of $4.13 per 

hour in 1970, $3.30 in 1965 and $2.88 in 1960. 
Knalyzing this wage trend, it was determined that the 

average annual rate of change in wages for main- 

6All wage data in this example are for the Richmond, 

Virginia Metropolitan Area Labor Market. See: U.S. Depart- 

mentof Labor, Bureau of Labor Statistics, Area Wage Survey, 

Richmond, Virginia, 1960, 1965, 1970, and 1976. 
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tenance electricians during the 16 year period 1960- 
1976 was 5.7 percent. For simplification, and because 

an actual wage trend is not-available, it is assumed 

that the victim actually received an annual increase 

during his employment that approximated the 5.7 

percent average? 

The victim’s work life expectancy is 32 years 

based on the assumption that he would have retired at 

age 65. Work life expectancy tables show a work life 

expectancy of 31.9 years. 

The discount rate used in this example is 6.15 per- 

cent, which is the average annual yield on depositary 
savings (allowing for size of deposits and the time 

the deposits are committed to the institution), U.S. 

Government bonds, state and local bonds, and Cor- 
porate (AAA) bonds. Data for the period 1970-1975 

was used in calculating the average annual yield. The 

required data necessary to include 1976 in the average 
is not available at this time. 

Table I summarizes the results of the calculations 

assuming (a) an annual wage of $14,643 at the time 

of the accident, (b) an average annual wage increase 

of 5.7 percent, (c) work life expectancy of 32 years, 

(d) a discount rate of 6.15 percent, and (e) that the 
victim received total permanent disability as a result 

of the accident? The sum of $413,614 is the amount 
the victim should receive "today," to compensate him 
for the income he will lose over the next 32 years. If 

the victim had $413,614 "today" and invested it so 

as to receive an average annual yield of 6.15 percent, 

he would be able to withdraw each year his wage for 

that given year and in the 32nd year the withdrawal 

would exhaust the funds, including principal and ac- 

cumulated interest. 

7 One might question whether an average annual wage in- 

crease of 5.7 percent is excessive. Historical wage data show 

that this percentage increase is not unusual. During the 34 

years, 1940-1974, the average annual wage increase in manu- 

facturing was 5.6 percent, in services 6.2 percent, mining 6.9 

percent, and contract construction 7.1 percent. 

s Had the victim not received total and/or permanent disa- 

bility, then other calculations would have been made to 
reflect this. For example, had the victim been able to work 
part time, then the present value of his expected earnings from 
part-time employment would have been incorporated in the 
calculations and would have reduced the present dollar value 
of the income losses. 

As mentioned earlier, the selection of the discount 

rate will significantly affect the magnitude of the 

present value of the lost income. Using a rate of 6.15 

percent, the present value was $413,614. If the same 

assumptions are used, except for changing the discount 

rate to 5.15 percent (See Tabl~ I), then the present 

value would be $483,718. Using a discount rate of 

7.15 percent would produce a present value of $356,-. 

863. In other words, reducing the discount rate by 1 

per cent increases the present value by $70,104 and 

increasing the rate by 1 percent reduces the present 

value by $56,751. 

Table I 

Wage be(ore Disability 
Wage after Disability 
Average Annual increase" 
Work Life Expectancy 
Discount Rate 
Present Value of Income Loss 

Discount Rate 
Present Value of Income Loss 

Discount Rate 
Present Value of Income Loss 

$14,643 
None 

.057 
32 Years 

.0615 
.$413,614 

.0515 
$483,718 

.0715 
$356,863 

III. Conclusion 

The economist does not have a crystal ball; how- 

ever, the economic expert can still aid the courts in 

establishing monetary losses resulting from personal 

injury or wrongful death. The economist, like the in- 

surance industry, relies on the "law of large num- 

bers" or, more specifically, on statistical probability 

theory or statistical inference. When calculating lost 

future income, .one cannot avoid uncertainty, but by 

applying sound statistical methods, the best possible 

answer, given the uncertainty, can be computed. A 

basic understanding of these methods, as outlined 

above, will enable the trial attorney to utilize the 

skills of the economic expert to establish a convincing. 
case for the award of the damages ciaimed. Becatise 

of the methodology employed, speculation is reduced 
¯ to a minimum, and the damages claim is placed upon 

the firmest possible foundation. 

a The "average annual increase" includes both produc- 

tivity increases and cost of living increases to reflect inflation 
in the economy. 

2O 



CLegal 
 ProfessiorL 

HARTWELL, III 

BATES v. STATE BAR OF ARIZONA: 

THE AGE OF ADVERTISING BEGINS 

* EDITOR’S NOTE: This is the second in a pro- 

posed .series of articles by Mr. Hartwell dealing with 

problems currently confronting the legal profession. 

The first article, dealing with the Surety Title. case, 
appeared in the Summer, 1977 issue. 

The Supreme Court has recently held, in Bates v. 

State Bar o[ Arizona,a that a state-enforced disciplinary 

ru.le preventing the publication by attorneys of "truth- 

ful advertisement[s] concerning the avaliability and 
terms of routine legal services" violates the First 

Amendment3 Two of the Court’s previous decisions, 

¯ Virginia Board o[ Pharmacy v. Virginia Citizens Con- 
sumer Council3 and Bigelow v. Virginia,4 had fore- 

shadowed Bates by according First Amendment pro- 

tection to commercial spe(ch.5 Nevertheless, Bates 

breaks new ground since it involves restrictions on the 

advertising of legal services, and not standardized or 

fungible commodities.6 This column presents Journal 

1No. 76-316 (U.S. June 27, 1977) (Blackmun, J.). Cita- 
tions to the Court’s opinion will be made to."Bates Slip Op. 

at ..... " Citations to separate opinions will refer to the 

opinion and page number, e.g., "Powell, J., dissenting at ..... " 

Bates Slip Op. at 32. 

3 425U.S. 748 (1976). 

4 421U.S. 809 (1975). 

6 Prior to Bigelow, the Court had long held that the 

guarantees of the First Amendment did not apply to com- 

mercial speech. E.g., Valentine v. Chrestensen, 316 U.S. 52 

(1942). 

6 C[. Virginia Board o[ Pharmacy v. Virginia Citizens Con- 

sumer Council, 425 U.S. 748, 773 n.25 (1976). 

readers with an overview of the Bates decision and 

some of its likely implications. 

The Bates case had as its genesis a newspaper ad- 

vertisement, which stated that the Phoenix, Arizona 

"legal clinic" of Bates & O’Steen offered "legal serv- 

ices at very reasonable fees," and listed the fees 

charged for certain services.7 The advertisement was 

conceded to violate disciplinary rule 2-101(B) of 

the Rules of the Supreme Court of Arizona, which 

stated in pertinent part: 

(B) A lawyer shall not publicize himself, or 
his partner, or associate, or any other lawyer 
affiliated with him or his firm, as a lawyer 
through newspaper or magazine advertise- 
ments, radio or television announcements, dis- 
play advertisements in the city or telephone 
directories or other means of commercial pub- 
licity, nor shall he authorize or permit others 
to do so in his behalf. 

Bates and O’Steen were subjected to disciplinary 

proceedings in accordance with State Bar rules, and 

ultimately sought review of their case in the Supreme 

Court of Arizona. That Court rejected their claims 

that "the disciplinary rule violated §§ 1 and 2 of the 

Sherman Act because of its tendency to limit competi- 

tion, and that the rule infringed their First Amend- 

ment rights.’’8 The Supreme Court of the United 

States noted probable jurisdiction. 

7 Specifically, the services listed were (1) uncontested 

divorce, (2) adoption, (3) uncontested bankruptcy, and (4) 

change of name. 

8Bates Slip Op. at 4, citing Matter o[ Bates, 113 Ariz. 

394, 555 P.2d 640 (1976). 
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The State Action Issue 

The antitrust claim brought by Bates and O’Steen 

charged that the ban on advertising restricted com- 

petition in the delivery of legal services.9 The Su- 

preme Court rejected this claim, and held that 

the disciplinary‘ rule prohibiting advertising was 

immune from antitrust attack under the-state ac- 

tion doctrine of Parker v. Brown.1° In reaching its 

conclusion, the Court noted not only that "the chal- 

lenged restraint is the affirmative command of the 

9 See, e.g., United States v. National Society o[ Pro[essional 

Engineers, 555 F.2d 978 (D.C. Cir. 1977) (ethical rule pro- 

hibiting members of society from submitting competitive bids 

for engineering services violates the Sherman Act); United 
States v. Gasoline Retailers Ass’n., 285 F.2d 688, 691 (7th Cir. 

1961). 

10317 U.S. 341 (1943). The state action doctrine and its 
impact on the states’ power to enact regulatory schemes argu- 
ably inconsistent with the federal antitrust laws was discussed 

in this column in the Summer 1977 issue of the Journal. 
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Arizona Supreme Court,’’a~ but also that "the regu- 

lation of activities of the bar is at the core of the 

State’s power to protect the public,’’1~ and that the 

"rules [on advertising] reflect a clear articulation of 

the State’s policy with regard to professional behavior" 

and "are subject to pointed reexamination by the 

policymaker ... in enforcement proceedings.’’13 In 

addition, the Court observed that the claims were 
directed against the state, and not against a private 

party?4 

This portion of the Bates opinion provides a much 

needed clarification of the antitrust state action doc- 

trine. Following the Court’s decision last Term in 

Cantor v. Detroit Edison Co.,1~ it had appeared that 

even a clear command of the state would not suffice to 

confer antitrust immunity unless it could be shown 

the command was "necessary to make the regulatory 

act work," and that even then immunity would be 

granted only if there was no less restrictive means of 

accomplishing the regulatory objective?° But after 

Bates, the Cantor "necessary means" analysis may 

no longer be required where state regulations, on their 

face, appear designed to implement a clearly articu- 

lated state regulatory policy.17 Thus, Bates may have 
sounded a sensible retreat from Cantor’s intimations 

that the federal judiciary should second guess state 

policymakers’ decisions as to the necessity of a broad 

range of economic regulations. 

The First Amendment Issue 

On the First Amendment issue, the Court viewed 
its recent decision in Virginia Board o[ Pharmacy v. 

Virginia Citizens Consumer CounciP~ as controlling. 

The Court saw the "heart of the dispute" before it as 

"whether lawyers . . . may constitutionally advertise 
the prices at which certain routine services will be 

al Bates Slip Op. at 8. 

~ Id. at 10 (footnote omitted). 

laid. The Court distinguished its recent decisions in 

Gold[arb v. Virginia State Bar, 421 U.S. 773 (1975) and 

Cantor v. Detroit Edison Co., 428 U.S. 579 (1976), which 

had substantially eroded the state action exemption articu- 

lated in Parker v. Brown, 317 U.S. 341 ( 1943 ). 

14 Bates Slip Op. at 8. 

1~ 428 U.S. 579 (1976). 

1~ Id. at 597. Indeed, several courts had so held. See, e.g., 

Surety Title Insurance Agency, Inc. v. Virginia State Bar, 

No. 76-0180-R (E.D. Va. April 25, 1977), discussed in this 

column in the Summer 1977 issue of the Journal. 

!TSee Bates Slip Op. at 8-11. 

~8 425 U.S. 748 (1976). 



performed.’’19 It enumerated the justifications prof- 

fered for restricting such advertising, and rejected 

each in turn.z° 

For example, the Court did not accept the argu- 

ment that legal services are so individualized, and 

consumers so unequipped to evaluate them, that ad- 

vertising by lawyers will be inherently misleading. 

We are not persuaded that restrained pro- 
fessional advertising by lawyers inevitably will 
be misleading. Although many services per- 
formed by attorneys are indeed unique, it is 
doubtful that any attorney would or could 
advertise fixed prices for services of that type. 
The only services that lend themselves to ad- 
vertising are the routine ones: the uncontested 
divorce, the simple adoption, the uncontested 
personal bankruptcy, the change.of name, and 
the like--the very services advertised by ap- 
pellants. Although the precise service de- 
manded in each task may vary slightly, and 
although legal services are not fungible, these 
facts do not make advertising misleading so 
long as the attorney does the necessary7 work at 
the advertised price3a 

The Court implies in this passage that state regulatory 

authorities may determine which legal services are 

"routine" and hence "lend themselves to advertising." 

Moreover, the Court specifically recognizes that "It]he 

Bar retains the pow.er to define the services that must 

Bates Slip Op. at 16 (emphasis in original). 

~0 The rejected justifications were as follows: (1) the ad- 

verse effect on professionalism; (2) the inherently misleading 
nature of attorney advertising; (3) the adverse effect on the 
administration of justice; (4) the undesirable economic 
effects of advertising; (5) the adverse effect of advertising on 
the quality of service; and (6) the difficulties of enforce- 
ment. Commentary on these and related topics abounds. See 
generally Cady, Restricted Advertising & Competition: The 
Case o[ Retail Drugs (1976) ; Christensen, Lawyers [or people 
o[ Moderate Means (!970); Morgan, The Evolving Concept 
o[ Pro[essional Responsibility, 90 Harv. L. Rev. 702 (1977); 
Benham, The Effect o[ Advertising on the Price d[ Eyeglasses, 
15 J. Law & Econ. 337 (1972); Note, Sherman Act Scrutiny 
of Bar Restraints bn Advertising and Solicitation by At- 
torneys, 62 Va. L. Rev. 1135 (1976); Note, Bar Restrictions 
on Dissemination of In[ormation about Legal Services, 22 
U.C.L.A.L. Rev. 483 (1974); Note, Advertising, Solicitation 
and the Pro[ession’s Duty to Make Legal Counsel Available, 
81 Yale L. J. 1181 (1972). 

~aBates Slip Op. at 20-21 (emphasis added, footnotes 

omitted). Of course, as Justice Powell points out, "[w]hat 

the phrase ’the like’ embraces is not indicated." Powell, J., 

dissenting at 4. Consequently, Justice Powell concludes that 

"within undefined limits today’s decision will effect profound 

changes in the practice of law, viewed for centuries as a 
learned profession." Id. at 1. 

be included in an advertised package, such as an 

uncontested divorce, thereby standardizing the ’prod- 

uct.’ ,,22 

In a similar vein, the Court was unmoved by the 

argument that advertising, and the presumably con- 

comitant intensification of price competition among 

attorneys, would encourage misleading representations 

and shoddy legal work. The Court stated: 

It is at least somewhat incongruous for the 
opponents of advertising to extol the virtues 

and altruism of the legal profession at one 
point, a.nd, at another, to assert that its mem- 
bers will seize the opportunity to mislead and 
distort. We suspect that, with advertising, most 

lawyers will behave as they always have: they 
will abide by their solemn oaths to uphold the 

integrity and honor of their profession and of 
the legal system. For every attorney who over- 

reaches through advertising, there will be 
thousands of others who will be candid and 

honest and straightforward. And, of course, it 

will be in the latters’ interest, as in other cases 
of misconduct at the Bar, to assist in weeding 
out those few who abuse their trust.~z 

Thus, in rejecting the State Bar’s arguments, the 

Court praised the legal profession for the high stand- 

ards of integrity to which its members subscribe. But, 

p.erhaps more significantly, it also enjoined the pro- 

fession to be vigilant in upholding those standards, 
and to expel from its ranks individuals "who abuse 

their trust." 

While the Court concluded "that the advertisement 

at issue" could not be "suppressed,’’24 its holding is 
limited to the Bates & O’Steen advertisement because 

it determined that the "application of overbreadth 

analysis" was not warranted35 The overbreadth 

doctrine enables plaintiffs to challenge statutes that 

might be applied unconstitutionally in circumstances 

other than those before the court, but its applica- 

tion is appropriate only where "an overbroad statute 

might serve to chill protected speech.’’26 In the Court’s 

~2 Bates Slip Op. at 21 n.28. The Court also acknowledged 

that "the Bar retains the power to correct omissions that 

have the effect of presenting an i~accurate picture . . ." Id. 
at 23. 

23 Id. at 27. 

~ Id. at 30. 

25 ld. at 29. 

261d. at 28. See, e.g., Broadrick v. Oklahoma, 413 U.S. 

601, 610 (1973); United States v. Raines, 362 U.S. 17, 21 

(1960); Ashwander v. TVA, 297 U.S. 288, 347 (1936) 

(Brandeis, J. concurring). 
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view, protection of First Amendment interests did 

not necessitate application of the overbreadth doctrine 

in Bates because commercial speech is unlikely to be 

chilled by regulation.2~ 

The final portion of the Court’s opinion makes it 

clear that Bates is significant not only for what it 

holds, but also for what it does not hold. Thus, the 

Court circumscribes its holding with the following 

broad caveat: 

In holding that advertising by attorneys may 
not be subjected to blanket suppression, and 
that the advertisement at issue is protected, 
we, of course, do not hold that "advertising by 

attorneys may not be regulated in any way.28 

The Court then enumerates "some of the clearly per- 

missible limitations on advertising not foreclosed" by 

its holding39 
First, the Court states that false, deceptive, or 

misleading advertising is subject to restraint, and 

clearly suggests that the restrictions governing legal 

advertising might justifiably be more severe than 

those applicable in other commercial contexts. 

Thus, the leeway for untruthful or mislead- 
ing expression that has been allowed in other 
contexts has little force in the commercial 
arena .... In fact, because the public lacks 
sophistication concerning legal services, mis- 
statements that might be overlooked or deemed 
unimportant in other advertising may be found 
quite inappropriate in legal advertising. For 
example, advertising claims as to the quality 
of services--a matter we do not address today 
--are not susceptible to measurement or certi- 
fication; accordingly, such claims may be so 

Bates Slip Op. at 29. 

Id. at 31. 

Id. (emphasis added). 

likely to be misleading as to warrant restric- 
tion.a0 

The Court opined that similar reasoning "might justify 

restraints on in-person solicitation.’’al Finally, the 

Court acknowledged that the Bar will have a "special 

role to play in assuring that advertising by attorneys 

flows both freely and cleanly.’’8~ 

In addition, the Court recognized that reasonable 

restrictions on the time, place, and manner of legal 

advertising may be appropriate. And it noted par- 

ticularly that the "problems of advertising on the 

electronic broadcast media will warrant special con- 

sideration.’’8~ 

Thus, the Bates holding is a relatively narrow 

one, pertaining only to truth[ul advertisements con- 

cerning the availability and terms of routine legal 

services. A broad range of regulatory options re- 

mains available to state agencies empowered to define 

not only the permissible scope of legal advertising, 

but also to establish standards by which the adequacy 

of routine legal services can be measured. And, of 

course, the Court has encouraged resolute enforce- 

ment of existing disciplinary rules to insure that the 

profession maintains high standards of integrity and 

competency. The profession’s response to Bates on 

either or both of these fronts may prompt addi- 

tional litigation. One hopes, however, that in the long 

run both the professionalism of the Bar, as well as 

its ability to deliver legal services to the public, will 

be enhanced by its members’ "truthful advertisement[s] 

concer.ning the availability and terms of routine legal 

services." 

~o ld. (citations and footnote omitted). 

~1 Id. at 32. 

as Id. 

aa Id. 

AUTHOR’S NOTE: Since this article was written, the Amer- 

ican Bar Association’s Board of Governors has issued a report 

concerning lawyer advertising. The report, which was dis- 

cussed at length during the ABA’s Annual Meeting and 

adopted by the House of Delegates on August 10th, 1977, 

contains two regulatory proposals concerning advertising. The 

first "would specifically authorize certain prescribed forms of 

lawyer advertising," while the second "would allow publica- 

tion of all information not ’false, fraudulent, misleading or 

deceptive.’" (See BNA Antitrust and Trade Regulation Re- 

port, August 18, 1977 at F-I.) To be legally binding, of 

course, disciplinary rules concerning advertising by attorneys 

must issue from state legislatures or a state agency empowered 

to regulate the profession, such as the Virginia State. Bar. 

--RVH 
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WILLIAM G. ELLYSON 

LEGAL ETHICS: THROUGH A GLASS DARKLY 

EDITOR’S NOTE: At the request of the President of the 

Virginia Bar Association, and with the cooperation of the 

Committee on Legal Ethics and Professional Reponsibility, 

this issue of the Journal offers a new section dealing with 

legal ethics. This feature is planned as a semi-regular addi- 

tion to the Journal. The Journal and the author, Mr. Ellyson, 

both solicit your comments. 

The Committee on Legal Ethics and P.rofessional 

Responsibility of this Association proposes ~to present 
in this space "a regular---or fairly regular--feature 

for the Journal on ethical questions of interest to the 

practicing bar," The trick is to make it interesting 

(as opposed toacademic), and so the theme of this 

space will be ethics, as seen by the practicing lawyer. 

This column should not be a monologu.e. It should 

be an exchange of ideas among practicing lawyers 

who are not academically expert on the subject of 

Professional Responsibility, but .who share common 

experiences and interests on the subject. 

I was asked to prepare the first few articles for 

this column simply b~cause I am a member of the 

Committee and because I made the grievous error 

or not being present when the job was assigned. I 

have no special expertise on the subject, and if I 

make the mistake of sounding conclusive or au- 

thoritarian in any part of my analysis, please pay no 

attention. The fact is that, after several weeks of 
preparation, I believe that the only statement that I 

can conclusively or authoritatively make about the 

Code of Professional Responsibility is that, like me, 
if you were to sit down and read it again today, you 

would be shocked and amazed at the things that you 

have done or could have done which constitute im- 

proper or unethical conduct. 

I am very much humbled by m)i own recent read- 

ing of the Code, and I believe that most of you would 

share my feelings of inadequacy. 

It has been my observation that most lawyers have 

read completely through the Code of Professional 

Responsibility at one time or another. I believe I have 

read it through twice, once in law school and once 

recently. From time to time I have looked up specific 

ethical questions in the Code; however, as we all 

know, the danger in any situation is not failing to 

find the answer but failing to see the question. Lord 

knows how many times I should have looked up the 

answer to a question that I did not perceive to be at 

issue. 

All of the textbooks on professional responsibility 

that I have read state the rather startling premise 

that principles of legal ethics are not instinctive. They 

do not come naturally even to honest people. The 

collorary to this premise is that the study of legal 

ethics is necessary to the understanding or perceiving 

of ethical issues. Every member of the Third District 

Committee of the Virginia State Bar that I have 

talked with has indicated that his tenure as a part 

of the committee, which sits in judgment over other 

lawyers in this area, has been "quite an education." 

Every one of these dedicated and conscientious lawyers 

has passed judgment on a fellow lawyer who had 

done an act or failed to do an act which the com- 

mittee member felt that he either had done or could 

have done himself. 

The thesis of this column is that we are all in the 

same boat. We are all basically honest, but we may 

not perceive an ethical issue until it hits us in the 

face. We need to hold up ethical issues in front of 

each other on a regular basis so that we can become 

more aware of them. 

The primary source of guidance for the attorney in 

ethical matters is, of course, the Code of Professional 

Reponsibility. The Code contains those basic elements : 

( 1 ) the Canons, which are brief statements too broad 

to argue about; (2) the Ethical Considerations, which 

are "aspirational in character and represent the ob- 

jectives towards which every member of the profession 

should strive"; and (3) the Disciplinary Rules, which 

are mandatory in character and state "the minimum 

level of conduct below which no lawyer can fall with- 

out being subject to disciplinary action." 

25 



William Gaines Ellyson is a partner in the law 
firm of Bell, Ellyson, Wilkins & Baliles in 

Richmond, Virginia. He received his B.A. from 

Trinity College, Hartford, Connecticut, in 196:3 
and his LL.B. from the T. C. Williams School 
of Law at the University of Richmond in 1966. 

How do we apply the Code to our own experiences ? 

Picture yourself at a cocktail party. You have had 

two drinks and are standing at the bar waiting for 

your third. You turn to the person next to you and 

recognize him to be a brother lawyer recently ad- 

mitted to the Bar. 

"Hello Joe," you say, "I received your announce- 

ment yesterday. Congratulations on opening your own 

Off:ice." 

"Thanks" says he, "I was a little embarrassed to 

hand deliver those announcements, but I just couldn’t 

afford the postage. I barely had the money to buy the 

postcards themselves." 

"Things are pretty tough when you first start out 

on your own," you remark philosophically, "and I 

would imagine that you don’t get a lot of walk-in 

business at your location. How did you happen to set 

up shop in the back room of Ernie’s garage?" 

"Well," says Joe, "Ernie is my rich uncle, and my 

only client. He was recently involved in a severe auto- 

mohile accident and is expected to be in the hospital 
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for the next year. I have taken Ernie’s case on a con- 

tingent fee basis, at his insistence, and the other 

driver’s insurance company has admitted its liability, 

but in the meantime I have very little, if any, legal 

work to do so I am running Ernie’s garage for him 

for awhile. I would rather be practicing law, however, 

and I certainly would appreciate it if you could send 

me some business if you have a conflict. I think its 

fair to say that I can handle any area of law with 

equal skill, having recently passed the bar exam, but 

I am especially expert in personal injury cases." 

What (if any) ethical considerations are raised 

in your mind from the above dialogue? 

Well, you may of course perceive other issues, but 

the dialogue was written with two major ethical 

questions in mind: 

1. Was it proper [or Joe to be retained by Ernie 

on a contingent lee basis? 

We know that Ernie is rich, that there is ap- 

parently no liability problem with the case, and that 

the damages, and therefore probably recovery, will 

be substantial. Looking at the disciplinary rules under 

Canon Two, which is the bottom line on the subject 

below which a lawyer cannot fall, we find no specific 

answer. DR2-106(a) prohibits a lawyer from enter- 

ing into an agreement for a "clearly excessive fee" and 

one could argue that one-third of Ernie’s probable 

recovery would be an excessive fee; however, I do 

not believe that Joe could be disciplined for this 

arrangement. 

On the other hand, Ethical Consideration 2-20 
indicates that Joe’s fee arrangement is probably "im- 

proper" regardless of whether Ernie insisted on the 

arrangement. 

Although a lawyer generally should decline to 
accept the employment on a contingency basis 
by one who is able to pay a reasonable fixed 
fee, it is not necessarily improper for a lawyer, 
where justified by the particular circumstances 
o[ a case, to enter into a contingency fee con- 
tract in a civil" case with any client, who, after 
being fully informed of all relevant factors, de- 
sires that arrangement. (Emphasis added.) 

This language seems to say that the lawyer, and 

not the client, should determine whether the particular 

circumstances of the case justify the contingent fee 

arrangement, but that this arrangement should be 

avoided in most circumstances. 

From my reading of Canon Two, it seems that 

there is sprinkled throughout the ethical considera- 

tions and disciplinary rules subtle pressure on the Bar 



to keep its fees more or less directly proportional to 

the "value" of the services rendered. Based upon this’ 

interpretation, it was improper for Joe to accept the 

contingent fee arrangement in this case, regardless 

o[ his client’s desire [or such an arrangement. 

2. Was it ethical [or Joe to ask you to re[er cases 

to him? 

Disciplinary Rule 2-103 (c) states : "a lawyer shall 

not req.uest a person or organization to recommend 
or promote the use of his service .... " The two’ 

exceptions to that rule have to do with lawyer re- 

ferral services and legal aid organizations, but there 

is no exception for lawyers soliciting other lawyers. 

It seems to me that at least theoretically Joe could 

be disciplined for having asked for referrals from a 

brother lawyer. 

Ethical Consideration 2-8 seems to amplify this 

point: "A layman is best served if the recommendation 

is disinterested and informed. In order that the recom- 

mendation be disinterested, a lawyer should not seek 

to influence another to recommend his employment." 

Now, many of us have instinctively looked upon the 

contingent fee as being an arrangement which we 

should, for ethical reasons, refuse if a client insists 

upon it. I am handling a civil case for a wealthy client 

at this moment on a contingent fee basis. The client 

was offered an hourly fee arrangement or a contingent 

fee arrangement and he enthusiasticall~ chose the 

contingent fee arrangement in order to preserve his 
mdnthly cash flow. The nature of the case is such that 

perhaps I should not have permitted the contingent 

fee arrangement. 

How many of us have solicited a brother lawyer? 

Or, to put it another way, how many of us thought that 

the prohibition .against solicitation was for protection 

of laymen against lawyers soliciting laymen directly, 

and had nothing tO do with interprofessional solicita- 
tion? All but two of the lawyers that I have talked 

with were of the opinion that it was perfectly proper 

for lawyers to solicit other lawyers. I am certain that 

I have done so, and I am not certain that I see the 
evils of it. Yet it is, apparently, improper. 

The point is, obviously, that any of us may at 

some time act contrary to the Code of Professional 

Responsibility without meaning to do so. We do need 

to study the Code and the ethical problems related 

to it, no matter how honest we are; and this applies 

to all of us, inexperienced and experienced alike. 

Perhaps through your own experiences with specific 

cases (one of the problems with the study of legal 
ethics is the lack of case law--you could almost say 

that it is an unlawyerly subject), or your own reading 

of the Code of Professional Responsibility, this column 

may become useful to the Bar by setting up a dialogue 

about little-known or seldom-practiced ethical con- 

siderations. If you have any comments, criticisms, or 

observations, or can propose hypothetical cases or 

actual cases for this space, it would be most ap- 

preciated. Please write to me at P.O. Box 1640, 

Richmond, Virginia 23213. The deadline for the next 

issue of this periodical is November 10, 1977, and it 

is hoped that at least parts of the next column will 
consist of your observations. 

Please let me hear from you ! 
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The Summer Meeting 

THE SUMMER MEETING: 
A NEW RECORD 

by D. BRIAN COSTELLO 

Virginia Bar Association members came in record 

numbers to West Virginia’s most historic resort hotel 

for the Assodiation’s annual Summer Meeting July 

14 through 16. 

Total attendance at The Greenbrier, in White 

Sulphur Springs, exceeded 940 members, their fam- 

ilies and guests. This record Summer Meeting at- 

tendance also produced a record number of new 

members admitted to the Association for a Summer 

Meeting--90. 

. The Greenbrier, with its championship golf courses, 

tennis courts and luxurious surroundings, has hosted 

the VBA Summer Meetings for decades. The man- 

agement of The Greenbrier presented the VBA with 

a plaque honoring the group for its long association 
with the hotel. 

Traditionally, the Summer Meeting is noted for 
its recreational activities, and this year was no ex- 

ception. Members and their families crowded the 

tennis courts for two days of tournament play. Golf 

and bridge tournaments were also featured, along with 

trap and skeet shooting competitions. Tournament 

winners were announced at the dosing banquet, and 

were presented with trophies in honor of thei? achieve- 

ments. 

"New Impetus" for Committees 

Despite the fun, some serious business was con- 

ducted, including thb creation of a new salaried staff 

position that may result in a revitalization of the Bar 

Association’s committees. 

President A. Hugo Blankingship, Jr. announced the 

hiring of John Ritchie of Charlottesville as Director 

of Committee Activities. Ritchie is former dean of law 

at Northwestern University and the University of 

Chicago, and a former professor at the University of 

Virginia law school. He is now Scholar in Residence 

there. Ritchie will begin his part time work with the 

Association September 1, 1977. The Executive Com- 

mittee authorized the new position because, as Blank- 

ingship put it, "The Association’s efforts at law 

reform and committee work need new impetus." 

3O 

Ritchie explained that his primary responsibility 
will be to "assist in the effective and efficient func- 
tioning of the committees of the Association to the 
end of striving toward the goals of the Association: 
law reform, improving the administration of justice, 
and serving the profession by assisting in the under- 
standing of recent developments in both substantive 
and procedural law." 

"My task," said Ritchie, "can best be described 
under the rubric, ’Planning, Persuasion and Prod- 
ding,’ if you know what I mean by that." 

Committee Resolutions 

The Executive Committee passed a resolution en- 

couraging the Association’s membership to become in- 

formed about, and to support, the $125,000,000 bond 

issue which will be put to referendum this November. 

Portions of the bond issue have been designated for 

capital improvements for educational and corrections 

facilities. Of particular concern to the Committee is 

that portion of the money to be devoted to the new 

building for the Marshall-Wythe School of Law at 

the College of William and Mary. The resolution 

noted that the law school "is operating in a seriously 

overcrowded condition, both as to teaching and 

library space." Prison and jail facilities were described 

as "desperately overcrowded and in many respects 

obsolete, and need improvement for practical prison 

reform .... " 

A resolution adopted by t.he Committee on the Ju- 

diciary commended U.S. Senator Harry F. Byrd, Jr. 

for his action in helping to create the Judicial Selec- 
tion Commissions in the Eastern and Western districts 

of Virginia. The Commissions will recommend candi- 

dates to fill judicial vacancies at the Federal District 

Court level. The Judiciary Committee has been fight- 

ing for three years to establish some procedure at the 

State and Federal levels to insure that judicial ap- 

pointments are made on the basis of merit alone, and 

not partisan politics. 

Panel Discussions 

University of Virginia Law School Dean Emerson 

G. Spies moderated a "brain-storming session" on legal 

education, featuring Washington and Lee University 

President Robert R. Huntley, and Dr. Donald E. 

Stokes, dean of the Woodrow Wilson School of Public 
and International Affairs at Princeton University. 

While participants agreed that law schools today are 
far superior to those of twenty years ago, some also 

agreed that much of the recent criticism aimed at 
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legal education by the Bar, judiciary and law students 

is deserved. Suggestions for improvement included a 

more interdisciplinary approach to legal education by 

adding more nonlawyers to law faculties, including 

more clinical practice opportunities for students while 

placing less emphasis on the traditional case study 

method, and including more law-related subjects in 

undergraduate curricula. 

Lawyers in politics defended their involvement, 

during a discussion on "The Political Lawyer." Form- 

er U.S. Senator and now Dean of the Marshall- 

Wythe Law School, William B. Spong, Jr., who mod- 

erated the discussion, said the nation would not have 
survived without lawyers in government, but due to 

recent political scandals and the rise of consumerism, 

lawyers are in decline, and are no longer the American 

aristocracy. Former Representative John O. Marsh, 

Jr. pointed out that much of the problem stems from 

the isolation of lawyer-politicians from the people. 

Marsh joined with former U.S. Senator Marlow W. 

Cooke of Kentucky in urging a limit of two terms 

for senators, six terms for representatives, and one 

six-year term for Presidents. 

The University of Virginia’s law school placement 

director surprised some women members of the VBA 

by announcing that, in his opinion, the problem of 

sex discrimination in hiring and promotion of female 

lawyers has largely ceased to exist in large urban law 

firms. Professor Albert R. Turnbull, Director of Ad- 
missions and Placement, spoke during a panel discus- 

sion on "The Status of Women in the Legal Profes- 

sion." He noted, though, that discrimination against 

women continues to be a problem in small rural areas. 

Turnbull’s comments were at odds with an informat 

telephone survey of law firms conducted in prepara- 

tion for the session. Ten of eighteen firms contacted 

in Richmond, Norfolk, Roanoke and Northern Vir- 

ginia employ no women attorneys. Six of those firms 

expressed resistance to hiring women. Only two of the 

~ighteen firms have a female law partner; both of 

those partners were accepted into partnership within 

the past four months. The survey °did indicate that 

Virginia’s Attorney General’s Office employs more 

women lawyers than the average in the state. Of 343 

attorneys surveyed, only two percent were women. 

Within the Attorney General’s Office, 8.5 percent of 

its lawyers are women. 

Navy Secretary Speaks 

A distinguished Virginia native, Navy Secretary W. 

Graham Claytor, wrapped up the Summer Meeting 

by praising the contributions of lawyers to govern- 

ment. Claytor, speaking at the closing banquet, said, 

"There is a definite need for the reasoned logic of a 

legally trained mind in our government today. The 

impact of inflation not only on the Navy and Defense 

budgets, but across the entire spectrum of government, 

places a continuingly increasing premium on percep- 

tive management and the ability to make hard deci- 

sions correctly and to stand by them under the scru- 

tiny of both friends and foes alike." 

AN INTERVIEW WITH JOHN RITCHIE 

EDITOR’S NOTE: As reported elsewhere in the 

Journal ("The Summer Meeting" and The Presi- 

dent’s Page), the Association has retained Dean 

John Ritchie to work with the Association’s com- 

mittees to increase committee effectiveness and pro- 

ductivity. At the summer meeting, Dean Ritchie was 

interviewed by Brian Costello, the Association’s 

reporter-photographer. During the interview Dean 

Ritchie expressed the following views about his new 

position. 

Q. I’d like to know what you plan to do in your 

new assignment, and what your official title will be? 

A. Let me respond to that in this order. I don’t 

take over the responsibilities of the office until the 

first of September. It’s a little difficult for me to tell 

you what I plan to do now. I can tell you what 

the goals and objectives I have in mind are, as I 

understand the responsibility, and that is to assist 

in an effective and efficient functioning of the com- 

mittees of the Association to the end of striving toward 

the goals of the Association, which I understand to 

be law reform, improving the administration of justice, 

and serving the profession . . . by assisting in the 

understanding of recent developments in both sub- 

stantive and procedural law .... Those are the goals, 

it seems to me, that it’s desirable for the committee 

structure to serve. Now, to realize those goals, I’ve got 

to learn more about how the committees presently 

function, what their structure is, what the projects 
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are which have been assumed by them--that is, the 

standing committees. We shall undoubtedly wish to 

establish what the Association thinks of as ad hoc 

committees, that is, committees which are concerned 
solely with a particular project which may not fall 

within the ambit or scope of the standing committees. 

We’ve got to identify projects, and then my task, I 
guess, can be summarized best under the rubric of 

"Planning, Persuasion and Prodding," if you know 
what I mean by that .... The title is "Director of 

Committee Activities"--as clear and decisive as that. 

Q. What is the duration of 
the office? 

A. As I understand it, the 

Executive Committee, if reason- 
able progress is made toward 

what I believe to be the goals 

and objectives the Committee 

has in mind, plans for the office 

to be indefinite, but my commit- 

ment is to serve through the 
Dean Ritchie      business meeting of ’79, unless 

they conclude that I’m making a flop of it or not 

living up to expectations. This is an awfully tough 

job, really, and it’s a ground-breaking job. There’s no 

precedent for it .... 

Q. Is the success of your work going to depend 
on a lot more work from present committee members? 

A. Well, you said "present committee members." 

I’d rather talk in terms of committees than member- 

ship, because although many now serving on com- 

mittees will, I hope, continue to serve, there will be 

others who will rotate off committees .... I’m told 

there are committees--and it’s obvious there are some, 
I know--who’ve done superb jobs. There are some, 

quite frankly, as I understand it, whose contributions 

haven’t quite measured up to expectations. My job 

is to try to see that we approximate the expecta- 

tions .... 
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A BRIEF HISTORY OF THE 
VIRGINIA BAR ASSOCIATION 

EDITOR’S NOTE: The Virginia Bar Association is 

now beginning an active campaign to increase the 

Association’s membership. For the benefit of those 

who may be considering membership, and for those 

members who may be asked questions about the 

Association by prospective members, we offer the fol- 

lowing sketch of the history and activities of the 

organization as prepared by Mr. Clifford A. Cutchins, 

IV, Chairman of the Membership Drive. 

The Virginia Bar Association has a long, illustrious 

history, having been organized in 1888 by one hun- 

dred leading attorneys in the Commonwealth. From 

the initial meeting of the Association in 1890 at the 

Old White in White Sulphur Springs, West Virginia, 

until the creation by statute in 1938 of a unified bar 

to regulate the practice of law, the Association was 

the only statewide legal organization. The Association 

has continued to exist as a voluntary organization, 

unrestricted by any formal connection with the State 

government, and free to engage in activities calculated 

to benefit the public and improve the legal profession 

and the "judiciary. The Association, as characterized 

by one of its past presidents, has "long since abandoned 
the trade union concept of association goals; instead, 

our work, as we conceive it, is to promote the public 

interest and to improve the quality of justice in a 

society governed by the rule of law." 

The 1890 Charter of the Association clearly states 

its purpose: Cultivating and advancing the science of 

jurisprudence, promoting reform in the law and in 

judicial procedure, facilitating the administration of 

justice in this state, and upholding and elevating the 

standard of honor, integrity, and courtesy. 

The Association holds annual meetings in Williams- 

burg and semiannual meetings in the summer alter- 

nating between the Greenbrier and the Homestead. 

These are most enjoyable occasions and provide an 

excellent medium in which to carry on the business 

of the Association. In between general meetings of 

the Association, the work of the Association is carried 



on by committees. The Commiteee on Special Issues 

of Importance sponsored a Lay Leaders’ Conference 

at Woodberry Forest School in June, 1976 to open a 

dialogue between the legal profession and the public. 

A followup conference is in preparation for the fall 
of 1977. 

The Criminal Law Committee is examining two 

elements of the sentencing of convicted criminals: 

first, the basic fairness of judicial sentencing meted to 

white collar criminals as contrasted to blue collar 

offenders, as well as the statewide uniformity of such 

sentences; and, second, the role which a Bar Associa- 
tion can play in elevating the hopes of a convicted 

criminal to avoid the plague of recidivism which 

breeds so freely within our prison system. 

More recently, the Association has benefitted from 

the enthusiasm and hard work of the members of the 

Young Lawyers Section. Activities by the Young 

Lawyers Section have brought the Association addi- 

tional public exposure. For example, last year the 

Association through the Young Lawyers Section pro- 

duced a film on the United States Supreme Court 

which has been recognized by the American Bar 

Association for national distribution and can be seen 

daily at a special theater constructed adjacent to the 

United States Supreme Court. In addition, the Young 

Lawyers Section has developed several programs for 

the delivery of legal services to the public and is con- 

stantly striving for an improved interface between 

lawyers and the public. 

There are approximately 8,000 practicing members 

of the Virginia State Bar. Of these practitioners, over 

90% or 7,200 are members of the American Bar 
Association. Virginia leads the nation in the per- 

centage of members in the American Bar Association. 

The Virginia Bar Association, on the other hand, has 

3,400 members. The Executive Committee of the As- 
sociation has authorized the Membership Committee 

of the Association to conduct a Membership Drive 
running from September 1, 1977 until the 1978 Mid- 

Winter Meeting. The goal of this drive is to attract 

1,000 new members. 

The success of this Membership Drive depends on 
the efforts of all of the members of the Association. 

Clifford A. Cutchins, IV, is a graduate of 

Woodberry Forest School, Princeton University, 

the University of Virginia School of Law, and 

the Colgate Darden Graduate School of Busi- 

ness Administration. Since June 1975 he has 

been an associate with McGuire, Woods & 
Battle. He is a member of the Virginia Bar 
Association, Virginia State Bar, American Bar 

Association, and the Bar Association of the 
City of Richmond. 

Please talk to members of your firm and fellow prac- 

tioners in your community to encourage those who are 

not presently members of the association to join. An 

application blank will be found at the back of this 

issue. 

The continued strength and high quality of the As- 

sociation depends on its ability to attract members 

from throughout the state who will contribute to its 

plans and goals. 

--CLIFFORD A. CUTCHIN$, IV 
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Announcements 

Film Series to Mark 
190th Anniversary of Constitution 

Constitution Day (September 17) 1977 marks the 

190th anniversary of the completion of the work of 

the Convention of 1787 in Philadelphia. 

By appropriate coincidence, the 190th anniversary 

will be observed this fall by the premier showing of a 

series of documentary films on educational television 

stations throughout the country, with an official pre- 

view in the Supreme Court of the United States 

during the week of September 17, at the time of the 

visit to the United States of a group of British jurists. 

The 90-minute special film, introducing the series of 

five individual films to be broadcast later in the fall, 

carries the title, "Equal Justice Under Law," and will 

be shown on most of the PBS stations in Virginia. 

The film series was commissioned by the Bicenten- 

nial Committee of the Judicial Conference of the 
United States under Chief Justice Warren E. Burger, 

at a meeting in the summer of 1975. Originally in- 

tended for release during the initial bicentennial year 

1976, the scope of the production was so broad that 

it was decided to delay completion of thee films and 

expand their theme to preserve their topicality 
throughout the decade leading to the bicentennial of 

the Constitution in 1987. 

The five individual films cover four major cases-- 

Marbury v. Madison, the famous case in 1803 estab- 

lishing the principle of judicial review; McCulloch v. 

Maryland in 1819, the so-called "bank case" estab- 

lishing the immunity of lawful national programs from 

burdens which states may attempt to lay upon them; 

and Gibbons v. Ogden, the New York "steamboat" 

case of 1824 which established the scope of national 

power under the commerce clause. These three Su- 

preme Court decisions are supplemented by two films 

.devoted to fundamental aspects of the treason tria! 

of Aaron Burr in the old Circuit Court in Richmond 

in 1807--the responsibility of the judicial system to 

insure a fair trial to unpopular defendants, and the 

answerability of the highest officer of government, 

even if he be the President, to judicial process. 

Because each of the cases required, for purposes of 

dramatization, that the film focus upon a central 

issue of conflict, it was obvious as the filmmaking 
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progressed that more would be required to make the 

story fully informative. Especially for the separate 

prints of the films which are to be made available to 

schools and colleges, two supplemental aids were 

needed. One of these, a discussion guide which will 
enable teachers to use the school copies of the films 

as points of departure for a more comprehensive class 
study, will be prepared for release this fall. The other 

is a volume bringing together the basic documents 
relevant to each case, for use particularly in schools 

which do not have ready access to a law library. 

The documentary volume, entitled, The Constitu- 

tion and Chief Justice Marshall, is being published by 

Dodd, -Mead and Company of New York and will be 

released later in 1977.* While prepared for use with 

the film series, the book is an independent undertaking, 

and covers several cases which it was found impractical 

to add to the original film series. Chief Justice Burger 

is writing the introduction to the book, which will be 

illustrated with ’.ystills" from the films as well as 

portraits of Marshall and his colleagues on the 

Supreme Court. So far as is known, this will be the 

first book to bring together the full opinions of the key 

cases together with such supporting documents as the 

opinions of the lower courts where the cases originated, 

statutory and other documentary materials relevant 

to the final decision. 

E. G. Marshall, the television actor well remembered 

for his judicial roles in the "Defenders" series, intro- 

duces and closes each of the five films. He also pro- 

vided the off-camera commentary for transitional 

stages in the development of each story on the films 

themselves. 

Meticulous research was required to corroborate 

each detail in the film stories, under the surveillance 

of Justice White’s subcommittee. Chief Justice Burger 
has praised the films for their essential accuracy, and 

the Bicentennial Committee--now renamed the Com- 

mittee on the Bicentennial of Independence and the 

Constitution--hopes that they will find repeated uses 

on television, in schools and colleges and before various 

service organizations, throughout the decade leading 

from the 190th anniversary to the 200th anniversary 

of the Constitution. 

--WILLIAM F. SWINDLER 

* EDITOR’S NOTE: The author of this volume is Dr. William 

F. Swindler, who is John Marshall Professor of Law at the 

College of William and Mary. Dr. Swindler has acted as 

consultant to the Bicentennial Committee of the Judicial 

Conference of the United States, which commissioned the 

film series. The Journal is indebted to Dr. Swindler for the 

preparation of this announcement. 



Juror Orientation Videotape Law Teacher Recruitment 

During late 1976 the Office of the Executive Secre- 

tary engaged the National Center for State Courts to 

produce an instructional film for prospective jurors 

in an effort to enhance the effectiveness of juror serv- 

ice in the circuit courts of the Commonwealth. Since 

citizens serve only rarely as jurors, this film will be 

a useful supplement to the present Handbook for 

Jurors. The film’s primary purposes are to explain 

the general procedure of a jury trial and to emphasize 

the role and responsibility of the juror, thereby elim- 

inating confusion and uncertainty among the State’s 

jurors. 

The film is expected to produce better jurors, and 

therefore, .improved justice as well as to reduce actual 
trial time and create more positive and informed atti- 

tudes about the court system. Educational in nature, 

the film will be made available to all of the State’s 

circuit courts for showing to jurors prior to their serv- 

ice on jury panels. 

The film will be a dramatization of a jury trial, or 

trials and will demonstrate the difference between civil 
and criminal jury trials. The consultants will ad- 

minister an exit questionnaire to several juries around 

the Commonwealth to provide the most authentic 

reactions to what should be emphasized in the film. 

Specifically, the film will explain how a-person gets 

on a jury; who is eligible fo~ jury service; who 

can be excused from jury service; voir dire; how 

many jurors are needed on various types of cases; 

roles of the court officials such as clerk and bailiff; 
judge’s role in the trial; burden of proof; standard 

of proof; judicial instructions; who can be. a foreman; 

jury’s role in sentencing; and the fact that the jury 

should wait until all the evidence is presented and the 

judge has explained the law before attempting to de- 

cide the case. 

This project was completed on June 30, 1977, 

and should assist jurors in discharging their duties 

intelligently, fairly, and impartially which can only 

promote and strengthen confidence in the courts 

which are a foundation stone in our form of govern- 

ment. In addition, the film will be available for use 
by schools and interested civic organizations. 

The Associa_tio__n.~of American Law Schools (AALS) 
will hold its fourth annual Law Faculty Recruitment 

Conference at the Chase Park Plaza Hotel in St. Louis 

on Friday and Saturday, December 2-3, 1977. 

Although the demand for outstanding law teachers 

continues to be strong, the number of available ap- 

pointments is considerably less than it was during 

recent years when enrollment in accredited law schools 

grew at phenominal rates. Faculty appointments are 

made based on academic success and exceptional 

professional experience. Law schools are seeking more 

diverse faculties to meet the needs of their increasingly 

diverse student populations. Law schools seek candi- 

dates whose backgrounds and educational and prac- 

tical experience can enrich current programs and 
contribute to the development of new ones and thus 

improve the quality of legal education. 

For more than a decade American law schools have 

used the Association’s Faculty Register as an im- 

portant source of candidates for law teacher recruit- 

ment. Persons interested in the career opportunities 

afforded by law teaching have their curricula vitae 

entered on standardized forms and included in the 

Faculty Appointments Register. These forms are avail- 
able from any of the AALS member schools as well as 

from the Association’s national office at One Dupont 

Circle, N.W., Suite 370, Washington, D.C. 20036. 

A registration fee of $30 is required. Payment of 

it entitles each registrant to have his or her curricula 

vitae included in the Register, which is placed in the 

hands of each law school dean in the fail, a month 
before the Recruitment Conference, and in the spring 

several weeks before faculties make final recruitment 

decisions. 

The final closing date for this year’s Register will 

be November 1, 1977. Interested candidates are 
urged to have their resumds in the Association’s na- 

tional office well before the deadline. 

At last year’s Recruitment Conference, 140 law 

schools (more than 80% of the accredited law schools 

in the nation) sent over 400 law teachers and ad- 
ministrators to recruit from more than 400 candidates 

present at the Conference. 
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At the time of this writing, the American Bar 

Association is holding its Annual Meeting in Chicago, 

Illinois. For the second consecutive year, the Virginia 

Bar Association’s Young Lawyers Section emerged as 

the winner in the Award of Achievement Competition 

for medium sized State Affiliates. In addition, the 
Section, along with Texas, was recognized for having 

the most outstanding single project in the entire 

Award of Achievement Competition. In this latter 

category, we competed with state and local affiliates 

which have significantly higher budgets and many 

more members. The continued praise which we receive 

because of the efforts of Alfred J. T. Byrne and James 

A. Jones, III, in their production of the film, The 

Supreme Court, is rewarding and is, we believe, in- 

dicative of the quality of the work which the Virginia 

Bar Association Young Lawyers Section performs. We 

again thank these fine young lawyers for their contri- 

butions, most of which have been mentioned in pre- 

vious editions of the Journal and which continue to 

bring national acclaim to the Section. The Virginia 

Bar Association, through its young lawyers, must con- 

tinue to involve itself in the varied and exciting proj- 

ects of the Young Lawyers Sections of the American 

Bar Association. It is from the American Bar As- 

sociation that we receive many ideas for new projects 

and it is because of that group that we make lasting 

and significant friendships. 

Many of this year’s projects are not yet completed, 

and, therefore, a review of all activities will not be 
presented in this report. You have, however, read of 

the efforts of the Disaster Legal Assistance Committee, 

published in the last edition of the Journal. William 

B. Kerkam, III, deserves the special thanks of the 

Section for the untold hours that he devoted to this 

project. Mr. Kerkam spent approximately one week 

on the scene where he organized attorneys from all 

sections of the state who rendered legal assistance to 

displaced persons. We extend our genuine thanks to 

all those attorneys who worked with Mr. Kerkam. 

The Model Judiciary Committee, under the guid- 

ance of Gerald L. Baliles and William L. S. Rowe, 
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C. Edward Russell, Jr., received his B.A. degree 

from Hampden-Sydney College in 1964, and 
his LL.B. degree from Washington & Lee 
University in 1967. Mr. Russell is a partner in 

the Norfolk law firm of Canoles, Mastracco, 
Martone, Barr & Russel!. 

completed another highly successful program, and the 

Law Day Committee, under the direction of James 
A. Joneg, III, conducted Law Day Programs around 

the state, most of which were quite well received. The 

Meetings Committee, ably directed by Chairman- 

Elect James A. L. Daniel, delivered an excellent pro- 

gram on The Political Lawyer to a standing room 

only audience at the Greenbrier and the Tournaments 

were smoothly controlled by Carson Lee Filer, Jr. 

John Franklin, III, presented an excellent band to 

a receptive crowd at the Saturday night dance. These 
efforts contributed to a most enjoyable, well attended 

and successful Summer Meeting. 

The Section is making an effort to involve women 

in the activities and committee work of the Associa- 

tion. Patricia M. Schwartzschild and Virginia H. 

Hackney presented a program at the Summer Meet- 

ing dealing with the role of women in the legal pro- 

fession and Ms. Schwartzschild continues to work with 

Membership Chairrnan, Clifford A. Cutchins, IV, as 

we attempt to attract more women members. 



The Youth and the Law Committee continues in 

its efforts to make our youth aware of the role that our 

profession plays in their lives. 

Through our many ad hoc committees, we continue 

to honor our commitments to law reform and the 

delivery of legal services to the public. The law is 

rapidly changing and the oversupply of lawyers con- 

tinues to plague the profession. The latter problem is 

one with which the Section, through the Special Issues 

and Projects Committee Chairman, Wellford L. 

Sanders, Jr., is particularly concerned. A concentrated 

effort to deal with this problem now is underway. 

Other issues and projects are being studied by this 

Committee for possible implementation. 

One of our expressed purposes is to actively involve 

all young lawyers who express an interest in serving 

the Section. This is not always accomplished and 

many competent persons, who have the interest and 

are willing to make the. necessary time, are not 
utilized. We need to know of those persons and 

invite them to write us and advise of this. lack of 

utilization. Constructive criticism of the committees 

and of the entire Section is essential if we expect to 

remain a viable_a~djunct of the Association. 

As you will read in other sections of this edition of 

the Journal, Mr. Cutchins is organizing a significant 

membership drive. We hope that each member of the 

Virginia Bar Association will cooperate, to the fullest 

extent possible, with this effort. It is only through in- 

creased membership that this organization can con- 

tinue to meet the challenges facing our profession. 

Finally, the officers, members of the Executive 

Committee, and committee chairmen again wish to 

express to the officers and members of the Executive 

Committee of the Virginia Bar Association our thanks 

for their continued support. Without this support we 

could not be of service to our members, the profes- 

sion and the public. 

Respectfully submitted, 

C.-EDWARD RUSSELL, JR. 

Chairman 

SUBSCRIPTION ORDER FORM 

THE VIRGINIA BAR ASSOCIATION JOURNAL 
T. C. WILLIAMS SCHOOL OF LAW 

UNIVERSITY OF RICHMOND, VIRGINIA 23173 

ENCLOSED IS MY CHECK FOR $          FOR WHICH PLEASE SEND 

SUBSCRIPTION(S) AT $6.00 PER ANNUM (INCLUDING POSTAGE AND HANDLING). 
ANNUAL 

Name (Please Print) 

Street No. or P. O. Box 

City State Zip 

39 



The Association notes with deep regret the passing of the following members: 

Siegel, Sidney ................ 1907 - 1977 

Hunn, Samuel M. (Delaware) .......... 1913 - 1977 

Baldwin, Robert E ............... 1879 - 1977 

Stevens, Donald C ............... 1935 1977 

Wilkinson, D. W., Jr .............. 1914 1977 

Craven, J. Braxton, Jr., Judge .......... 1918 1977 

Gore, Virgil S., Jr ............... 1926 1977 


