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T HE preparation of the last President’s Page which 

I will be called upon to contribute to the Virginia 

Bar Association Journal affords me an opportunity to 

say "thank you" for the privilege of having served 

the Virginia Bar Association not only as President 

but through the various chairs leading up to the 

Presidency from the Executive Committee. The five 

years which will end with this January’s meeting of 

the Association in Williamsburg have been chal- 

lenging, demanding, and constantly rewarding. 

And while they have also at times been frustrating 

in terms of projects not completed or studies post- 

poned, they have reinforced my opinion that the 

lawyer who does not become personally involved in 

Bar activities has short-changed himself. I believe that 

bar associations at the local, state and national levels 

represent the best available vehicles by which each 

and every lawyer can contribute his ideas to the 

direction that the law and society are growing and 

know that to the extent possible he tried to have 

some input into the ultimate fate of his profession. 

As for the accomplishments of the past twelve 

months, the year in large part has been one of both 

transition and consolidation. Inevitably, the resigna- 

tion of Peter Manson and the election to the offices 

of Secretary and Treasurer of Ward Sims has meant 

a re-study of many of the Administrative practices 

of the Association. I believe, however, that it can be 

said without qualification that the transition in this 

regard has gone smoothly and that your Association 

is now prepared to go forward in the coming years, 

continuing to make a significant contribution to juris- 

prudence in the state and at the national level. 

Two significant changes in this regard have been 

effected in the committee structure of the Association 

for the coming year. In order to give future Presidents 

a better opportunity to assure that the standing 

committees are composed of persons actively interested 

in the work of those committees and willing to give 

their time to participation, the committee appoint- 

ments will be made on an annual basis. Reappoint- 

ment of those members of any committee who have 

justified reappointment is contemplated. Secondly, it 

is contemplated that the use of special committees to 

study and resolve individual problems will be greatly 

expanded. It is hoped that in this way the Associa- 

tion will in many instances be able to act or react 

more immediately to current questions. 

Accomplishments during the current year include 

also the four initial publications of this magazine. 

The Journal was originally conceived as a vehicle both 

providing information concerning the Association to 

its members and also giving them an opportunity to 

remain current with the substantive law through the 

provision of works of scholarship dealing with some- 

thing more than just news. Through the outstanding 

(Continued on page 27) 



DANIEL GRINNAN 

Civil Commitment Proceedings: A 

for the Practicing Attorney 
Guide 

S HOULD a citizen, innocent of any crime, and in 

fact not charged with one, be deprived of his 

freedom? Under what circumstances should such a 

person be confined involuntarily in a hospital for 

psychiatric or related treatment? 

The question involves the fundamental fabric of 

our legal structure and governmental system. The 

answer is: not without due process; not without ele- 

mentary constitutional safeguards, including a fair 

hearing and the right to counsel. 

But if an attorney is to represent his client ef- 

fectively in commitment proceedings, he must have a 

good working knowledge of the statutes and of the 
factors which go into the judicial decision to commit 

an individual for treatment. All too often, the attorney 

involved is appointed on short notice and has little 

or no prior experience in such hearings. This article, 

based upon the author’s years of experience as a 

Special Justice in commitment proceedings in the 

City of Richmond and as an attorney in such hearings 
in other jurisdictions, is offered to assist the attorney 

in understanding the commitment procedure and in 

protecting the rights of clients who are often unable to 

assist in their own defense or even to understand what 

is happening to them. 

The Statutes 

In Virginia, the commitment procedure is gov- 
erned by Code Section 37.1-67.1. 

A case falling under this section is initiated by an 

Daniel Grkman received his LL.B. from the 
University of Richmond in 1950. As a student 

there he was a member of the McNeill Hono- 
raW Scholastic Law Society, and he was also 
awarded first prize for a paper on copyright 

law by the American Society of Composers, 
Authors and Publishers. 

After his admission to the Virginia State 

Bar in 1950, Justice Grinnan served as an 
Assistant City Attorney for the City of Rich- 
mond until 1958, when he resigned to enter 

private law practice which he has actively con- 
tinued in Richmond. During the 1960 session of 
the General Assembly of Virginia, he served on 

the staff of the State’s Department of Research 
and Drafting. 

In 1962 Justice Grinnan was appointed a 
Special Justice for the City of Richmond on 

commitment matters, and has continued to 
serve in that capacity. He is an active member 
of the Bar Association of the City of Richmond 

and the Virginia State Bar. 



order or warrant issued by the Justice. This may be 

upon the sworn petition of a "responsible person: 

alleging that the subject is mentally ill and in need 

of hospitalization. The Justice may, on his own mo- 

tion, for probable cause issue such warrant. The 

term "mentally ill," for convenience of reference, is 

defined in Section 37.1-1 to include, in addition to 
the mentally ill, a drug addict and an inebriate, which 

conditions are also separately defined in that section. 

In actuality, at times, such conditions overlap. Section 

37.1-67.1 expressly excludes mental retardation and 
mental deficiency as conditions for commitment. It 

also expressly excludes persons under the age of 

fourteen years, except such persons below that age 

who have been committed to the State Board of 

Corrections. Recent litigation has challenged this age 

limitation, it being contended that those under such 

age are entitled to a proper hearing. 

The statute provides that the person subject to the 

warrant must be brought "forthwith" before the 

Justice, or otherwise, if that is not convenient (and 

in practice it never is), the officer executing the 
warrant shall place such person in some convenient 

and willing institution approved by the State Hospital 

Board for a period not to exceed 48 hours prior to 

the hearing? The statute prohibits confinement in a 

jail, except as specially provided, and except in cases 

of inmates already there under criminal confinement. 

Issuance of the Warrant 

Not infrequently the subject may already be in a 

hospital at the time the warrant is requested. The 

warrant will then authorize his detention there, or 
his removal to another hospital for the heating, 

Often the matter of locating the warranted person 

may involve considerable delay and uncertainty, since 

the person may not be readily available or may be 

difficult to find. 
The considerations to be taken into account by the 

Justice for issuing a warrant involve the statutory 

criteria for involuntary hospitalization and treatment. 

Also to be taken into account is the identity of the 

person requesting the warrant; his qualifications and 

his knowledge of the situation; the degree of urgency 

of the case involved; and the subject’s prior history 

as to the alleged illness, among other relevant factors. 
At this stage (as well as later) the Justice should 

x Relating to this 48 hour limitation, and many other 

aspects of civil commitment procedure, see Lessard v. 

Schmidt, 349 F.Supp. 1078 (1972), involving Wisconsin 

civil commitment statutes. 
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ascertain as well as he can whether the subject is, 

indeed, unwilling to accept or is incapable of accept- 

ing treatment. 

The request of a knowedgeable professional is sig- 

nificant, especially that of a psychiatrist or other 
medical doctor. Other professional persons requesting 

warrants include police officers, social workers, health 

nurses, and hospital personnel as well as a variety of 

other special.ists in the fields of alcoholism, drug ad- 

diction, and mental illness. 

In addition, the petitioner (i.e. a "responsible per- 

son") may be an ordinary citizen, often related in 

some way to the subject. 

In cases requested by such non-professional persons, 

the Justice should generally exercise greater care in 

deciding to issue the warrant by way of screening 

inquiries and obtaining supportive opinions and other 
corroboration, as he may deem appropriate. 

Actually the statute on its face appears to leave little 

discretion to the Justice when he is presente~l with the 

sworn petition of a responsible person. It provides: 

"Any justice . . . upon the sworn petition of any 

responsible person shall issue forthwith his order..."- 

etc. (Emphasis added.) Certainly this does not de- 

prive the Justice of his discretion in determining if 

probable cause exists, if the all.egations of the petition 
present a possible case for hospitalization or treatment. 

Requests for warrants are not infrequently refused by 

the Justice. 

Release Prior to Hearing 

The statute contains a provision that prior to a 

hearin.g, on petition, the Justice shall release the 
subject on his personal recognizance, or bond, if it 

appears that such release will not pose an imminent 

danger to the subject or others. In actual practice, 

such release is rarely requested of the Justice and, 

hence, not often granted, but the relea~se of the sub- 

ject is, of course, discretionary with the Justice. 

Preparation for the Hearing 

Once the warrant has been issued, the element of 

time is short. The hearing must be" held within 48 

hours or sooner in order to comply with the statute. 

The practice in the City of Richmond ~s for the 

Special Justices to meet daily, except Sundays, for 

hearings at St. Elizabeth’s Hospital, where most of 

the City cases are held, and at other hospitals by 

special arrangement. This means that.the time of a 

subject’s detention prior to his hearing is quite brief. 



His release, therefore, prior to his hearing is generally 

quite impractical, and not the usual case. 

Underthis practice the subject usually is hospital- 

ized overnight, or sometimes two nights, prior to his 

hearing. During this interval he is given limited treat- 
ment, a medical examination, and an evaluation by 

the hospital staff, including a psychiatrist. Also prior 

to his hearing an attorney is appointed for him as 

required by the Statute, unless the patient has en- 

gaged his own attorney, which is rare. 

Prior to the hearing the subject is interviewed by 

his attorney and is given at least 24 hours notice of 

his hearing, unless such notice is waived by the at- 

torney, who often does waive it. 

This is also often done pric;r .to the preliminary 

hearing required by the Statute to ascertain if the 

subject is wil!ing and capable of seeking voluntary 
hospital admission and treatment. 

Usually, for practical reasons, such a preliminary 

hearing is held just prior to the primary hearing. If 

it is then decided that the subject is voluntary, and 

wishes to be hospitalized, he is required to sign an 

application on a form approve, d by the Attorney 

General, by which the subject agrees to submit him- 

self to a minimum of 72 hours treatment, and to 

transportation by an appropriate official. 

To determine if the subject is truly voluntary, in- 

cisive inquiry is required, including the hearing of 

any available witnesses as well as the subject himself. 

Usually, also, in such preliminary hearing the active 

participation of the certifying physician and the 

subject’s attorney is most desirable (though not re- 

quired by the Statute). 

When treatment or hospitalization clearly appears 

appropriate and is medically recommended, whether 

in the preliminary hearing or in the primary heating, 

the subject is encouraged by the Justice~ the doctor, 

and others to accept hospitalization and treatment on 

a voluntary basis, if he is capable of doing so. As 

Chief Justice Burger stated in his opinion in the 

recent decision of the Supreme Court of the United 

States in O’Connor v. Donaldson, rendered June 26, 

1975 (See 43 United States Law Week 4929) : 

¯.. it is universally recognized as fundamental 
to effective therapy that the patient acknowl- 
edge his illness and cooperate with those at- 
tempting to give treatment, yet the failure of 
a large proportion of mentally ill persons to do 
so is a common phenomenon. 

The distinction in this reference between voluntary 

and involuntary is often no simplistic, yes or no, 

matter. For mental illness, as indeed human nature, 

with all its diversities, can be subtle and difficult to 

understand, even for the expert. No man, psychiatrist 

or other, has a monopoly of knowledge of human 

nature. Other cases where the voluntary distinction 

may be difficult to detect are those of the Jeckyll and 

Hyde inebriates or drug addicts whose frame of 

thought and behavior is subject to abrupt change. 

The Attorney’s Task 

The attorney for the subject must, within the limits 

of practicality, interview in advance of a hearing the 

person he represents, and also available witnesses, and 

the physicians and other professional personnel in- 

volved. Also, he should, when possible, review ac- 

cessible medical reports. It is, of course, important that 

he speak with the petitio.ner. 

He should learn the circumstances precipitating the 

case, and also before interviewing the client, learn 

something of the client’s prior psychiatric history, if 

any, and see the statements on the petition. 

This requires incisive, prompt, and practical in- 

vestigation and interviewing by the attorney--.all on 

relatively short notice. 

Upon pre-hearing investigation the attorney may 

reach several different conclusions. He may decide 

that the case is obvious, and that the client clearly 

needs hospitalization, or clearly does not need hos- 

pitalization. On the other hand, the attorney may 

conclude that the case is not at all clear and that 

there is serious doubt whether the client meets the cri- 

teria for involuntary hospitalization. 

Another problem for the attorney is the question of 

his approach to the case. Should he take a strictly 

adversary approach, as he would in a criminal case? 

Or should his basic guideline be the best interest of 

the client, even if that involves hospital confinement 

contrary to the expressed wishes bf the client? 

In general, the writer feels that the overriding 

concern of the attorney should be the best interest 

of the client, and that should be his approach, al- 

though peculiar circumstances may occasionally dic- 

tate another course. 

The Hearing 

The hearing practice in the City of Richmond. is 

relatively informal and flexible. Usually the physician, 

the attorney and the Justice each interrogate the 
patient and witnesses, with the Justice, of course, 

presiding, and initially informing the subject of his 

tights as required by the Statute. 



During the hearing information may be received 

that would not always be admissible in a criminal 

hearing. This is especially true where medical history 

is involved. 

Depending upon the circumstances of the case, wit- 

nesses may sometimes be heard out of the presence of 

the subject, but never out of the presence of the sub- 

ject’s attorney. 

Often a proper diagnosis is largely dependent upon 

the testimony of witnesses, and it is at times ap- 

propriate that the witnesses testify in the pr~ence of 
the patient. This is especially important when essential 

facts are in dispute. The attorney should request such 

confrontation when called for. 

Knowledge of the Attorney 

The attorney should have some general knowledge 

of psychiatric terms, and the varieties of mental ill- 
ness, ~nd their behavior symptoms.2 

I~Ie should also understand, generally, the degrees 

of alcoholism and drug addiction, their withdrawal 

effects, and as to alcoholism, appreciate the sig- 

nificance of delirium tremens. He should know some- 

thing also of other physical illnesses, having compar- 

¯ able symptoms, such as diabetes, brain tumors, glan- 

dular dysfunction, etc. In short, he should recognize 

that physical illness may cause symptoms of mental 

disturbance. The attorney should have some general 

knowledge as to when this may be indicated. For the 

participating physician, however qualified, may not 

be infallible. And if there is serious doubt and con- 
flict as to the physician’s recommendation, the at- 

torney may request the opinion of another physician. 

(It is of interest to note here that the Statute formerly 

required the participation of two physicians and if 

they differed in their recommendations, the Justice 

could summons a third physician. ) 

The attorney should know that there is a technique 

of psychiatric interrogation. For example, if the 

psychiatrist in the hearing asks the subject why he 

thinks the petitioner had him brought to the hospital, 

the attorney should realize that the psychiatrist is 

really looking for the emotional response of the "sub- 

2 For assistance in these areas, the attorney may wish to 

refer to Basic Psychiatry "A Primer of Concepts and Termi- 

nology in Programmed Form," 2nd Ed., by James L. Mathis, 

M.D., Professor and Chairman of Dept. of Psychiatry, Med- 

ical College of Va., Chester M. Pierce, M.D., Professor of 

Education and Psychiatry, Harvard University, and Vladimir 

Piskin, Ph.D., Professor of Research Psychology, University 

of Oklahoma. 

ject, and not a literal answer as to the petitioner’s 

thoughts. 

Commitment Criteria 

The criteria for involuntary hospital commitment 

are set forth in the Statute: 

¯ . . such person (a) presents an imminent 
danger to himself or others as a result of men- 
tal illness, or (b) has seriously threatened or 
attempted to take his own life just prior to the 
hearing, or (c) has otherwise been proven to 
be so seriously mentally ill as to be substantially 
unable to care for himself, and (d) that there 
is no less restrictive alternative to institutional 
confinement and treatment and that the alter- 
natives to involuntary hospitalization were in- 
vestigated and were deemed not suitable .... 

To order the commitment, the Justice must have 
the necessary supporting certification from the par- 

ticipating physician, or that of the physician and also 

of a clinical psychologist. The practice in the City of 

Richmond is to use generally only one psychiatrist, but 
occasionally other physicians and psychologists are. 

involved. 

The word "imminent" as used in the Statute (i.e. 

"imminent danger," etc.), in practice is given a 

broad and practical, rather than literal, interpreta- 

tion, having in mind the needs and best interests of 

the patient and society. It is not necessarily construed 

as instantaneous or immediate. Of course, this is an 

area for argument. 

In the opinion of many, the qualifying of danger 

to be "imminent" goes beyond the requirements of 

the United States Constitution for such criteria, as 

appears to be indicated by the opinions of the Su- 
preme Court Justices in the case of O’Connm" v. 

Donaldson, supra. 

The suicidal standard as expressed in the Statute 

also needs practical interpretation. The term "just 

prior to the hearing" must be construed reasonably. 

The further requirement that the subject be so 

mentally ill as to be substantially u~able to care 

for himself is most important and its broad language 
is commensurate with the variety and scope of mental 

illness. Obviously, this requirement is open to differing 

interpretations, and may be termed a "catch all." 

Special care, therefore, should be used in applying it. 

But it is a most necessary requirement, for mental 

illness cannot be narrowly described. For example, a 

manic depressive or other cases" of depression are 
cyclical. It is important to know whether a ~ubject 



is on the downgrade, and also important, therefore, to 

anticil~ate the gravity of the illness before the situa- 

tion becomes "imminent." 

This broad standard has to do with one’s lack of 

capacity to care for himself and function in society, 

for any of a multitude of reasons, involving mental 

illness, alcoholism, and drug addiction. It ties in with 

the next standard that there be no less restrictive al- 

teruative to institutional care. 

In this and other respects, the aid of social workers 

can be important. The staff at St. Elizabeth’s Hos- 

pital, assisting the Justices, includes one or more social 

workers. Their referral information and advice is 

helpful in many cases. Mention should be made here 

of the importance of treatment at the local or com- 

munity levd. This involves many factors, not the 

least of which is that of hospital space and available 

facilities. This is indeed one of the problems in the 

Richmond area, as it must be elsewhere. Regrettably, 

there have been times when hospital space is simply 

unavailable for warranted subjects. 

The Statute also provides that the Justice, as an al- 

ternative to hospitalization, can order a subject to 

take out-patient treatment in a mental health clinic, 

or other "treatment modalities." This is often ap- 

propriate. But if the subject does not ~omply, another 

hearing for him may result. 

This, in general, is the commitment procedure, as 

outlined by Statute and as practiced in the Richmond 

area. It should be noted that local practice may vary 

somewhat from that described above. Although ’no 

criticism of other practices is intended, it is true that 

standardization of practice would be helpful to the 

attorney in his task of representing his often-helpless 

client, and would also serve to insure that individual 

rights are uniformly protected. It is suggested, there- 

fore, that the foregoing comments be regarded both 

as a practical guide for the individual attorney and 

as a yardstick for determining the degree of deviation 

of local practice from the apparent intent of the statu- 
tory ’requirements. The author hopes that the discus- 

sion has been helpful in both respects. 
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JOHN PATTERSON 

Industrial Development Bond 

An Introduction 

Financing: 

I NDUSTRIAL development revenue bond financing 

.has been called "Virginia’s most important financing 

vehicle" for financing industrial facilities? It pro- 
vides industry with up to 100% financing for quali- 

fying industrial facilities at a lower interest rate than 

would otherwise be available." In the recent bond 

market, the rate of industrial development bonds has 

been approximately 2% lower than conventional 

rates. Over the life of a twenty-year bond issue of 

$1,000,000, with level semi-annual payments of prin- 

cip,al and interest, a reduction of 2% in the rate of 

interest means total savings in interest cost of approxi- 

mately $300,000. The importance of this financing 

device is therefore readily apparent. This article pro- 

vides a general practitioner with no previous exper- 

ience in municipal bonds an introduction to industrial 

development bond financing in Virginia. 

I. Federal Requirements 

A. Industrial Developm.ent Bonds Defined 

Section 103(a)(1) of the Internal Revenue Code 

of 1954, as amended, states that interest on "the 
obligations of a State . . . or any political subdivision 

of (a State)" is not included in gross income and 

therefore generally not subject to federal income taxa- 

tion. Section 103(c), however, states that "(e)xcept 

as otherwise provided . . . , any industrial develop- 

ment bond shall be treated as an obligation not 

described in subsection (a)(I)"; therefore, even 
though issued by a political subdivision of a State, the 

interest on such bonds is includable in gross income 

and consequently taxable. The term "industrial de- 

velopment bond" is defined as any obligation which .is 

1 REPORT OF TI-IE COMMISSION TO STUDY INDUSTRIAL FA- 

CILITIES FINANCING, S. Doc. 24 at 6 (1975). The Division of 

Industrial Development of the Office of the Governor of 

Virginia reported that through January 1, 1975, 137 industrial 

development bond issues in the aggregate face amount of 

$387,439,439 had been issued. DiP. of Ind. Dev., Va. Gov- 
ernor’s Off., Virginia Industrial Development Revenue Bonds 

Issued (Jan. 1, 1975). Since there is no requirement to report 

such bond issues to that office, the actual figures may even be 

slightly higher. 

part of an issue meeting the following two criteria: 

(i) at least a major portion of the proceeds of the 

bond issue is to be used, directly or indirectly, in the 

trade or business of a pers.on other than a governmen- 

tal unit or a tax-exempt organization and (ii) the pay- 

ment of the principal and interest of the bonds is 

either secured by an interest in, or payments derived 

from, property or borrowed money used in a trade or 

busine~ss.2 If the interest on such bonds is to be tax- 

exempt, the financing must be brought within the 

scope of one of the specific exemptions now provided 

in Section 103. 

B. Small Issue Exemption 

The exemptions which have the broadest applica- 

tion are the "small issue" exemptions--the $1,000,000 

small issue exemption and the $5,000,000 small issue 

exemption. Basically, the $1,000,000 small issue ex- 

emption permits a company (including any related 

companies) to utilize up to $1,000,000 (including the 

outstanding amount of any prior small issues) of in- 

dustrial development bond financing for facilities in 

any one jurisdiction,a The $1,000,000 small issue ex- 

emption is not limited to financing any particular kind 

of facility. However, "substantially all’’4 of the pro- 

ceeds of the bonds must be used for the acquisition, 

construdtion, reconstruction or improvement of land 

or depreciable property or for the redemption of a 

prior issue which was issued for such purpose? 

The $5,000,000 small issue exemption has the 

same characteristics as the $1,000,000 small issue 

exemption, except that the $5,000,000 limitation ap- 

plies to the total of not only the bond issue under 

consideration and the amount outstanding of prior 

issues, but also, the aggregate amount of any "Sec- 

2 INT. REV. COnE Or 1954 § 103(C) (2). 

aid. § 103(c) (6). 

4 An example in the regulations indicates that 90.5% is 

"substantially all" and proposed regulations dealing with. pol- 

lution control bond financing states that 90% is "substantially 

all." Treas. Reg. § 1.103-10(f) Example (6); Proposed Treas. 

Reg. 1.103-8(a), 40 Fed. Reg. 36372 (1975). 

5 INT. REV. COnE ov 1954 § 103.(c) (6) (A). 
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tion 103(c)(6)(D) capital expenditures." The Sec- 

tion 103 (c) (6) (D) capital expenditure, a creature 

which is unique to $5,000,000 small issue bond financ- 

ing, includes all expenditures paid or incurred during 

a period commencing three years before the date the 

bonds are issued and ending three years after such 

date in connection with facilities used by the com- 

pany, or a related person, or any other "principal 

user’’6 of the facilities financed with the bond pro- 
ceeds, in the jurisdiction where the financed facil- 

ities are located, if such expenditures were capitalized 

or could have been capitalized under any rule of the 

federal tax law.7 The statute and regulations do pro- 

vide limited exclusions for expenditure to lease equip- 

ment under a "true" lease,~ expenditures to replace 

casualty losses, expenditures required by a change in 

the applicable laws or regulations and expenditures oc- 
casioned by unforeseen circumstances? 

Even with such exclusions available, however, a 

company which is considering a $5,000,000 small 

issue must carefully scrutinize its expenditures for the 

preceding three years and evaluate its plans for the 
next three years to ensure that it will be able to 

remain under the $5,000,000 ceiling. 

C. "Exempt Facilities" Exemption 

The Internal Revenue Code also provides an ex- 

emption for the interest on industrial development 

bond issues of unlimited size used to finance seven 

categories of facilities : 

(1) residential real property for family ,u. nits; 

( 2 ) sports facilities; 

(3) convention or trade show facilities; 

(4) airports, docks, wharves, mass commuting 
facilities, parking facilities, or storage or 
training facilities, directly related to any 
of the foregoing; 

6 Both the statute and the regulations use the term "the 

principal user" in discussing Section 103(c)(6)(D) capital 

expenditures. INT. REV. CODE Or 1954 § 103(C)(6)(E)(ii); 

Treas. Reg. § 1.103-10(b) (2) (ii) (c). Nevertheless, it has been 

reported that the Internal Revenue Service takes the position 

that a tenant of financed facilities will be considered a 

principal user, if on an allocated cost basis the expenditures 

for the tenant’s premises in such facilities exceed five percent 

of the aggregate expenditures for the facilities. Points to Re- 

member, 28 TAX LAW. 144 (1975). 

7 Treas. Reg. § 1.103-10(b)(2) (ii)(e). 

s Treas. Reg. § 1.103-10(b) (2) (iv) (b). For guidelines to be 

used in determining whether a lease is a "true lease" see 

Rev. Proc. 75-21, 1975 INT. REV. BULL. NO. 18 at 15. 

9INT. REV. CODE OF 1954 §103(c)(6)(F); Treas. Reg. 

§ 1.103-10(b) (2) (iv). 

John W. Patterson received his A.B. degree in 
1964 and his J.D. degree in 1972 from Duke 

University where he was Note and Comment 

Editor for the Duke Law Journal. 
Mr. Patterson is an associate in the firm of 

McGuire, Woods & Battle of Richmond and 
Charlottesville, Virginia. 

(5) sewage or solid waste disposal facilities or 
facilities for the local furnishing of electric 

energy or gas; 

(6) air or water pollution control facilities; 

and 

(7) facilities for furnishing water, if available, 

on reasonable demand to members of the 
general public,x° 

Of bonds used to finance these seven categories of 

facilities, pollution control bonds currently make up the 

largest group,n However, the popularity of pollution 

control bond financing, particularly with heavy in- 

dustry and electric utilities, ha~ caused the Internal 

Revenue Service to become increasingly restrictive in 

~° Id. § 103(c) (4). 

xx In 1974, almost $1.7 billion in pollution control bonds 

were issued in the United States, including a single $110,- 

000,000 issue from Exxon. 13 THE BOND BUYER’S MUNICIPAL 

FINANCE STATISTICS 42-43 (June 1975). For the first nine 

months of 1975, the total was $1.5 billion, an increase of 
45% for the comparable period the previous year. The 

Weekly Bond Buyer, October 14, 1975 at 1, col. 2. 
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its interpretation of what constitutes a pollution con- 

trol device which is eligible for such financing.12 

Recent proposed regulationsla relating to pollution 

control bond issues tighten the definition of pollution 

control devices and specifically exclude m.any devices 
which earlier appeared eligible for such financing. For 

example, the proposed regulations state that property 

is not used for the control of pollution to the extent 

that it prevents the release of materials or heat which 

would endanger employees or which would tradi- 

tionally have been controlled because their release 

would constitute a nuisance,x4 If a device has a func- 

tion other than controlling pollution, only an incre- 

mental portion of its cost can be financed with pol- 

lution control bonds and the proposed regulations pro- 

vide complex formulas to determine precisely the 

amount eligible "for such financing,a5 Though the 

pollution control bond remains a useful financing 

device, even under the proposed regulations, this is 

an. area of industrial development bond financing 

which requires particular care. 

II. Virginia Requirements 

For a Virginia industrial development bond issue to 

be valid and the interest thereon exempt from federal 

and state taxation, it must be issued in compliance 

with both federal and state regulations. The Virginia 

Industrial Development and Revenue Bond Act (the 

"Act")xr. provides the enabling legislation for the 

creation of industrial development authorities and the 

issuance of industrial development bonds and in some 

ways restricts the scope of projects which may be 

financed with industrial development bonds. 

~2 For a critique of the position of the Internal Revenue 

Service on pollution control bonds, see Fox, Washington Tax 

Watch, 1 J. CoaP. TAX. 173 (1974); F, ox, Washington Tax 

Watch, 2 J. CORP. TAX. 85 (1975); address by Thomas S. 

Currier, Practising Law Institute Seminar, April, 1975, in 

PRACTISING LAW INSTITUTE, TAx EXEMPT FINANCING OF 

INDUSTRIAL DEVELOPMENT AND POLLUTION ABATEMENT FA- 

CILITIES-1975 at 29 (1975). 

as 40 Fed. Reg. 36371 (1975). 

14Proposed Treas. Reg. § 1.103-8(g)(2)(iii), 40 Fed. 

Reg. 36372 (1975). 

aS proposed Treas. Reg. § 1.103-8(g)(3), 40 Fed. Reg. 

36373 (1975). 

x6VA. CODE ANN. § 15.1-13.73 to -1390. Though this dis- 

cussion is limited to the Industrial Deyelopment and Revenue 

Bond Act, most of it also applies to special acts of the Vir- 

ginia General Assembly creating industrial development au- 

thorities since such acts generally parallel the provisions of 

the Industrial Development and Revenue Bond Act. See, e.g. 

Va. Acts of Assembly 1964 ch. 643, as amended. 

A. Industrial Development Authorities 

Under the Act, an industrial development authority 

is a political subdivision of the Commonwealth of Vir- 

ginia which may be created by the ordinance duly" 

adopted by the governing body of any county or 

incorporated city or townY Furthermore, two or more 

municipalities acting jrintly may create an authority,as 

Each authority is governed by seven directors ap- 

pointed for staggered terms by the governing body 

which created it?s Though an authority is created 

by a particular town, city or county (or two or more 

acting jointly), the jurisdiction of each authority is 

statewide; that is, an authority may issue its bonds to 

finance facilities to be located anywhere in Virginia3° 

B. Purpose o[ the Industrial Development Revenue 

Bond Act 

The Act states that its purpose is to create in- 

dustrial development authorities which will be able to 

¯ . . promote industry and develop trade by 
inducing manufacturing, industrial, govern- 
mental and commercial enterprises to locate in 
or remain in this Commonwealth and further 
the use of its agricultural products and natural 
resources.21 

This section goes on to state that the powers vested 

in industrial development authorities must be exer- 

cised for the benefit of the inhabitants of the Com- 

monwealth through the increase of their commerce, 

or through the promotion of their safety, health, wel- 

fare, convenience, or prosperity.22 Thus, a project 

which will benefit the inhabitants in at least some 

manner will usually satisfy the public benefit require- 

ment of the Act. If the company is induced to locate 

in or remain in Virginia by the availability of in- 

dustrial development bond financing for that project, 

the purpose of the Act will be fulfilled. 

I?VA. CODE ANN. § 15.1-1376. The Division of Industrial 
Development of the Virginia Governor’s Office reports that as 

of June, 1975, 116 industrial development authorities have 

been created either under the Act or by special legislation. 

Div. Ind. Dev. of Va. Governor’s Off., Virginia Industrial 

Revenue Bond Authorities (June, 1975). 

18 VA. CODE ANN. § 15.1-1387. Of the 116 authorities men- 

tioned in note 17, supra, four are joint authorities. Div. Ind. 

Dev. of Va. Governor’s Off., Virginia Industrial Revenue 

Bond Authorities (June, 1975). 

laVA. CODE ANN. § 15.1-1377. 

2o Id. § 15.1-1388. 

211d. § 15.1-1375. 

22 Id. 

10 



C. Projects Eligible for Industrial Development and. 

Revenue Bond Financing 

To induce manufacturing, industrial, governmental 
and commercial "’enterprises" to locate in or remain 

in Virginia, authorities are given the power to acquire, 

improve, maintain, equip and furnish "authority fa- 

cilities" and to sell or lease such "facilities.’’23 The 

definitions provided in the Act of the terms "enter- 

prise" and "authority facilities" provide the basis for 

determining what types of projects may be financed 

with industrial development bonds. 

The term "enterprise" is defined as 

Any industry for the manufacturing, proc- 
essing, assembling, stc;ring, warehousing, dis- 
tributing or selling any products of agriculture, 
mining or industry and for research and de- 
velopment or scientific laboratories, including 
but not limited to, the practice of medicine and 
all other activi.ties related thereto or for such 
other business as will be in the furtherance of 
the public purposes of this Chapter?4 

The term "authority facilities" includes 

(1) medical f~cilities, including but not lim- 
ited to office and treatment facilities; 

(2) pollution control facilities; and" 

(3) industrial facilities25 

Such authority facilities may consist of or include 

(a) buil.dings 
(b) improvement~ 

(c) additions 

(d) extensions 
(e) replacements 
(f) machinery 

(g) equipment, and 

(h) appurtenances, lands, rights in land, water 
rights, franchises, furnishing, landscaping, 
utilities, approaches, roadways and other 
facilities necessary or desirable in connec- 
tion therewith.25 

In its definition of the term "cost,’’~ the Act pro- 

vides an exhaustive catalog of expenses in connection 

with a "project which can be financed with the pro- 

ceeds of an industrial development bond issue but im- 

poses no limitation on the amounts which can be spent 

for the various purposes. Thus, for example, the 

Virginia Act places no specific limit on the use of 

bond p.roceeds for "working capital"; however, if 

~a ld. § 15.1-1378. 
24.Id. § 15.1-1374(j). 
25 Id. § 15..1-1374(d). 
~6 Id. 

more than 10% of the proceeds of the issue is al- 

located to working capital or other expenses which do 

not directly provide the financed project, the interest 

on the bonds is subject to federal taxation.~s There- 

fore, the manner in which the bond proceeds are to 

be expended must be carefully scrutinized to ensure 

compliance with both state and federal requirements. 

III. Securities Law Requirements 

Unlike a stock offering, industrial development 

bond issues are generally exempt from registrati6n 

under state and federal securities laws. For example, 

Section 3 (a) (2) of the Securities Act of 1933 provides 

exemption from the registration requirements of that 

act for industrial development bonds the interest on 

which is excludable from gross income.29 Section 

304(a) (4)(B) of the Trust Indenture Act of 1939 
~ilso exempts any security exempted under the cited 

provision of the Securities Act of 1933.~° Similarly, 

under the Virginia Blue Sky Act, "[a]ny security 

(including a revenue obligation) issued or guaranteed 

by . . . any political subdivision . . ." is exempt from 

2v"Cost" shall mean and shall include, as applied to au- 

thority facilities, the cost of construction, the cost of acquisi- 

tion of all lands, structures, rights-of-way, franchises, ease- 

ments and other property rights and interests, the cost of 

demolishing, removing or relocating any buildings or struc- 

tures on lands acquired, including the cost of acquiring any 

lands to which such buildings or structures may be moved or 

relocated, the cost of all labor, materials, machinery and 

¯ equipment, financing charges, interest on all bonds prior to 
and. during construction and, if deemed advisable by the 

authority, for a period not exceeding one year after comple- 

tion of such construction, cost of engineering, financial and 
legal services, plans, specifications, studies, surveys, estimates of 

cost and of revenues, other expenses necessary or incident to 

determining the feasibility or practicability of cons.tructing 

the authority facilities, administrative expenses, provisions for 

working capital, reserves for interest and for extensions, en- 

largements, additions and improvements, and such other, ex- 

penses as may be necessary or incident to the construction of 

the authority facilit;.es, the financing of such construction and 

the placing of the authority facilities in operation. Any obliga- 

tion or expense incurred by the Commonwealth or any agency 

thereof, with the approval of the authority, for studies, surveys, 

borings, preparation of plans and specifications or other work 

or materials in connection with the construction of the au- 

thority facilities may be regarded as a part of the cost of 

the authority facilities and may be reimbursed to the Com- 

monwealth or any agency thereof out of the proceeds of the 

bonds issued for such authority facilities as hereinafter au- 

thorized. Va. Co~ An~. § 15.1-1374(e). 

2SSee Treas. Reg. §l.103-10(b)(1)(ii) and § 1.103-10(f) 

Example (6). 

~915 U.S.C. § 77(c). 

~o 15 U.S.C. § 77 ddd(a) (4) (B). 

(Continued on page 25) 
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JOHN GOODE 

Problems in Partnership Real Estate 

T WELVE years after the subject of a uniform law 

on partnerships was first considered, the Uniform 

Partnership Act1 was approved by the National Con- 

ference of Commissioners on Uniform State Laws in 

1914. Sixty years later, the UPA having been enacted 

in 43 states, including Virginia,2 the District of Co- 

lumbia, Guam and the Virgin Islands,3 title .prob- 
lems relating to partnerships are still arising.4 This 

article will discuss some of these problems in an at- 

tern~pt to point out to the practicing attorney a few of 
the pitfalls which await the attorney (or the title 

insurer) when dealing with partnership real estate. 

Who Can Become A Partner? 

One of the threshold questions presented to a real 

estate lawyer or title insurer when title is or is about 

to be vested in a partnership is the capacity of entities 

other than individuals to become partners. If the 

entity lacks such capacity, serious title problems arise. 

Section 6(I) of the act defines a partnership as 

"an association of two or more persons to carry on as 

co-owners a business for profit." Section 2 defines 

"person" as including individuals, partnerships, corpo- 

rations and other associhtions. These sections answer 
the question only from the standpoint 9f partnership 

law. They leave unanswered the question of the 

authority of such parties to enter into a partnership 

arrangement. 
.Historically, corporations were not permitted to 

enter into partnerships because such arrangements 

were considered ultra vires~ and because of the con- 

cept that a corporation has no authority to share its 

1 Hereinafter referred to as "UPA" or "the Act." 

2 Code of Virginia §§ 50-1 to 50-43. 

3 Uniform Laws Annotated, Vol. 6, 1975 Supplement p. 5. 

4 The task of drafting the UPA was assigned to the Com- 

mittee on Commercial Law and this may explain the Act’s 

emphasis on creditor’s rights and other commercial law con- 

siderations and a corresponding reluctance to deal with 

questions relating to title to real property. 

~ Can Corporations Be Partners? XX Bus. Law, 899-910 

(1965). 
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corporate management with others.6 As the defense of 

ultra vires was abolished in many states7 this objection 

became less important than the delegation-of-manage- 

ment objection. Although the draftsmen of the first 

edition of the Model Business Corporation Act ap- 

parently intended to include the power to be a part- 

ner8 in the general powers provision, it was more 

clearly defined in Section 13.1-2.2 of the Virginia 

statute which extends the power to all corporations 

except public service companies, insurance companies, 

banks and other financial institutions. 

S.ince it is basic that a trustee cannot delegate his 

fiduciary responsibilities to others, the objections to a 

trust becoming a member of a partnership are similar 

to those involving corporations. Except for cases in- 

volving membership in a partnership by a personal 

representative who continues the business of a de- 

cedent,9 there appear to be few reported cases and 

these are in direct conflict. Hanson v. Birmingham, 

92 F.Supp. 33 (USDC Iowa, 1950) is a federal tax 

case that contains a thorough discussion of partnership 

and trust law and holds that a trust does not have the 

legal capacity to become a member of a partnership. 

An apparently contrary result was reached in Glaser° 

v. Glaser, 19 A.D.2d 354, 243 N.Y.S.2d 348, aff’d. 

14 N.Y.2d 895,252 N.Y.S.2d 93 (1963), where part- 

ners had created trusts for their families, the res of 

each being a share in the partnership. The Appellate 

Division opinion stated that "the question that is de- 

terminative as to the propriety of the trustee becoming 

a partner is whether the donor clearly so directed." 

In view of the split of authorities and the peculiar 

factual situation involved in the New York decision, 

this writer believes that it would be prudent to ques- 

~ May A Corporation Be A Partner? XVII Bus. Law, 514- 

518 (1962). 

7Fletcher, Cyclopedia o[ Corporations, Sec. 3439. 

8 Model "Business Corporation Act Annotated, 1960 Edition, 

Comment § 4. 

9 Bogert, Trusts and Trustees, 2nd Ed. Sec. i71; 59 Am. 

]ur. 2d, Partnership, Sec. 20. 
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tion the existence of any partnership one or more of 

whose mem’bers is a trust or trustee. 

Conveyances1° of Real Property to 
and by the Partnership 

Section 8(3) of the Act provides that "Any estate 

in real property may be acquired in the partnership 
name. Title so acquired can be conveyed only in the 

partnership name." This provision was enacted to 

overcome the common-law rule that a conveyance 

10 The term "conveyance" includes every assignment, lease, 

mortgage or encumbrance, UPA Sec. 2. 

to a partnership in its firm name, which did not in- 

clude the name of any of the partners, did not vest 

any legal title in the partnership?1 Section 10(1) of 

the Act specifies that "where title to real property is 

in the partnership name, any partner may convey title 

to such property by a conveyance executed in the 

partnership name .... " In order for a partnership 

to enjoy ttte benefit of having deeds executed by only 

one partner1~" it would therefore appear to be uecessary 

for title to be acquired and conveyed in the partner- 

ship name. 

What constitutes a "partnership name"? It seems 

apparent that the draftsmen of the UPA had in 

mind a name such as "Acme Company," which did 

not identify the partners. A conveyance to "John 

Doe and Richard Roe, partners trading as Acme 

Company," if deemed to be in the partnership name, 

would enable either partner to convey legal and 

equitable title. On the other hand, if such a convey- 

ance is deemed to be in the name of the partners, a 

conveyance executed by only one of the partners 

would convey only an equitable interest.13 While there 

appear to be no cases on the specific point, it is sub- 

mitted that such a conveyance is to the partners, the 

reference to the partnership being descriptive only. 

It follows from the above that the safest course for 

a draftsman to follow in preparing a deed conveying 

partnership real estate is to convey in the same man- 

ner by which title was conveyed to the partnership. 

If there is any question as to whether or not title 

is in the "partnership name" the execution by all 

partners should be provided for. 

May the task of executing deeds be delegated to an 

attorney-in-fact? Partners bear a fiduciary relation- 

ship14 to one another and it would therefore appear 

improper [or an individual partner to appoint an 

attorney-in-fact to execute a deed on behalf of the 

partnership. On the other hand, if all of the partners 

appoint, or consent to the appointment of an attorney- 

in-fact, this would appear to be permissible. 

Intra-partnership Transfers 

An apparently simple and common factual situa- 

tion relating to changes in partnership members can 

11 60 Am. ]ur. 2d. Partnership, Secs. 88 and 89; Uniform 

Laws Annotated, Vol. 6, Commissioner’s Note to Sec. 8; 
"Partnership Real Estate" 14 Chicago-Kent Review, 203-206. 

~2 Unless title is taken in such partner’s name without dis- 

closing the interest of the partnership. UPA Sec. 10(3). 
a3 UPA Section 10(4). 
14Bogert, Trusts and Trustees, 2nd Ed., Sec. 36; UPA 

Sec. 21. 
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cause difficult title problems. Typically, a partnership 
consisting of A, B and C will take title in the firm 

name, X Co. The problem arises when A wishes to 

withdraw and sell his share of the business to D. A 

similar situation can arise upon the death of A and a 

sale of his share to D, who wishes to continue the 
partnership business with B and C. There is under- 

standable reluctance to record a deed from the 

"old" partnership to the "new." 

Any kind of resolution of the problem requires 

a return to the most basic elements of partnership law. 

Section 6 of the Uniform Partnership Act contains this 

definition: "A partnership is an association of two or 

more persons to carry on as co-owners a business for 

profit." An early draft of the UPA was based on the 

so-called entity theory while another draft followed 

the common law theory that a partnership is an ag- 

gregate of individuals associated in business. The final 

result was the adoption of a resolution adopting the 

aggregate or common law theory with the modifica- 

tion that the partners be treated as the owners of 

property holding by a special tenancy to be called 

tenancy in partnership,a5 It would appear, therefore, 

that a partnership is not a distinct legal entity analo- 

gous to a corporation. 

Attorneys handling intra-partnership transfers some- 

times argue that insofar as taking title to real estate 

is concerned, a partnership is a juristic entity. They 

particularly point to Sections 8(3) and 10 of the 

UPA. Section 8(3) provides that "any estate in real 

property may be acquired in the partnership name. 

Title so acquired can be conveyed only in the part- 

nership name." Section 10 of the UPA specifies 

how real property of the partnership should be con- 

veyed. They also remind us that partnership property 

has been converted to personalty. This argument is 
difficult to answer in view of the many court decisions 

which seem to so hold.a6 But before buying this 

argument in its entirety, the title lawyer should review 

Sections 24 to 26 of the Act. 

Section 24 defines the property rights of a partner 

as "( 1 ) his rights in specific partnership property, (2) 
his interest in the partnership, and (3) his right to 

participate in the management." 

Section 25 first provides "(1) A partner is a co- 

owner with his partners of specific partnership prop- 

erty holding as a tenant in partnership" and then 

specifies various incidents of the tenancy. 

~ Uni[orm Laws Annotated, Vol. 6, Commissioner’s Prefa- 
tory Note. 

16 Ibid., p. 351. 
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Section 26 provides that "a partner’s interest in 

the partnership is his share of the profits and surplus, 

and the same is personal property." 

Note that while there are three types of property 

rights specified in Section 24, it is only the second 

category, the partner’s interest in the partnership, also 

defined as a share of the profits and surplus, that is 

declared to be personal property. Section 25, which 

defines the nature of a partner’s right in specific part- 

nership property, when read in light of the history 

of the UPA leads this writer to believe that even if 
real estate is acquired in the name of the partnership 

the legal title thereto is vested in the partners them- 

selves. The title so held is somewhat Similar to that of 

a trustee in that the title is actually held.for the benefit 

of all the partners and the creditors of the partnership. 
Section 27 of the Act permits an assignment of a 

partner’s interest in the partnership without effecting 

a dissolution while Section 25 prohibits the assignment 
of rights in specific partnership property unless all 

partners act jointly. The complete substitution of a 

partner is a different matter from a mere assignment 

of a partner’s interest under Section 27. This is recog-. 
nized by the Commissioner’s Note to Section 41 where 

it is stated "it is universally admitted that any change 

in membership dissolves a partnership, and creates 

a new partnership. This section, as drafted, does not 

alter that rule. Neither does it alter the rule that on 

any change of personnel the propertv of the dissolved 

partnership becomes the property of the partnership 

continuing the business." The sentence last quoted 

appears to be at variance with the foregoing remarks 

until it is observed that Section 41 concerns the rights 

of creditors, not title to property. It seems to be gen- 

erally agreed that a dissolution of the old partnership 

has occurred and that at least equitable title vests in 

the new partnership if the business is continued with a 

new or substituted partner. However, it is the legal 

tide that the title insurer rflust be concerned with. 

The comment following Section 25, Subdivision 2-b, is 

instructive: 

"It is important to note that the clause does 
not deal with the person or persons who make 
an assignment of partnership property, or with 
acts necessary to a conveyance of title. Indeed, 
the Act as a whole, except in the case of a 

conveyance of land. belonging to a partnership 
(see Section 10, paragraphs 2, 3, 4, 5, & 6), 
does not attempt to deal with any question per- 

taining to the transfer of title .... " 

How then is the legal title transferred upon the 

substitution of a partner and the continuation of 



business? Carefully drawn partnership agreements 

often provide that such a substitution will not cause 

a dissolution. The argument that a new partner can- 

not become a member of the partnership, without the 

consent of all partners is answered by the fact that 

all partners have agreed in advance to the substitu- 

tion. Nevertheless, without statutory assistance, there 

remains the common-law doctrine that (unless a 
partner dies) title can be transferred only by deedY 

This appears to be especially so if the aggregate theory 

is followed, although adherents of the entity theory 

would have to believe that not only is a partnership 

a juristic entity but the same entity, even if a complete 

change in membership occurs. 

A statutory attempt to get around the problem 

was made in 1974 in Virginia. The key portion of 
the statute provides,’ : 

"Transfer of title to real property in certain 
cases when pa~’tnership dissolved.--When a 
partnership is dissolved pursuant to Secs. 50- 
31 ( 1 ) (b), 50-31 ( 1 ) (d), 50-31 (2), 50-31 (4), 
or 50-31 (5) or Sees. 50-31 (6) and 50-32(1), 
or in accordance with any of the events set 
out in § 50-41 (1), as applicable, and the re- 
maining partners agree or have agreed to con- 
tinue the business either alone or with others 
without liquidation of the partnership affairs, 
the title to any real estate or any interest there- 
in vested in the dissolved partnership shall be 
deemed to be transferred to and vested in such 
new partnership as’ma~ be created by the re- 
maining partners without further act or deed.’’la 

The statute also requires an amendment of the 

certificate showing the names of all partners. The new 

statute is deficient in that it permits the amendment 

to the certificate to be wholly self-serving by not re- 
quiring execution by the withdrawing partner.19 The 

statute also seems unnecessarily narrow in scope in 

that the critical event is dissolution of an existing 

partnership. This objection could be overcome by 

basing the effectiveness of the statute on the happen- 

ing of specified events rather than on dissolution. 

The statute should be changed to read: 

lrArntson, "The Virginia Land Trust--An Overlooked 

Title Holding Device"~XXX W.&L. Law Review, 73, 86 

(1973). 
18 Code o[ Virginia, Sec. 50-37-1. (Emphasis added.) The 

references in the body of the statute parallel the UPA sec- 

tions and refer generally to a continuation of business after 

dissolution. 
19 Cf. Sec. 25 of the Limited Partnership Act which re- 

quires that all members sign and swear to an amendment of 

the certificate. 

"Transfer of title to real property in certain 
cases.--When a partnership is dissolved pur- 
suant to Sections 50-31 ( 1 ) (b), 50-31 ( 1 ) (d), 
50-31 (5) or 50-31 (6) and 50-32(1), or upon 
the occurrence in an existing partnership o[ any 
o[ the events set out in Section 50-41(1), as 
applicable, and the remaining partners agree 
or have agreed to continue the business either 
alone or with others without liquidation of the 
partnership affairs, the title to any real estate 
or .any interest therein vested in such partner- 
ship shall be deemed to be trans[erred to and 
vested in the partnership so continuing the 
business without [urther act or deed." 

Unless the amended certificate is signed and 
acknowledged by withdrawing as well as remaining 
and incoming partners, title insurers will be obliged 
to obtain like documentation for their files. 

Self-dealing--Loans by Individual 

Partners to the Partnership 

In recent years a number of institutional lenders 

have made investments through the device of becom- 

ing general or limited partners in real estate partner- 

ships. Can the same institution acquire a valid mort- 

gage lien on the real estate of the partnership? Will 

such a lien be’superior to the interests of other 

creditors of the partnership? Since all partners are 

jointly liable for the debts and obligations of the part- 

nership2° it would be incongruous to permit a partner 

making a secured loan to the firm to achieve a status 

analogous to that of a secured corporate bond holder. 

If dissolution occurs, Section 40 specifies "... the 

liabilities of the partnership shall rank in order of 

payment, as follows: 1. Those owing to creditors other 

than partners .... " Another authority states the 

rule as follows: 

"It is clear that both the Uniform Partner- 
ship Act and under the doctrine of marshaling 
of assets, the first rank in order of payment is 
for liabilities owing to creditors other than the 
partners; in other words all firm debts must 
be paid before any partner is entitled to any 
part of the firm assets. Each partner has the 
right to have the partnership property applied 
to the payment or security of partnership debts 
in order to relieve him from personal liability. 
Upon the death of a partner (and the resultant 
dissolution), this right devolves on the de- 
cedent’s personal representatives. A member of 
a partnership is not under ordinary conditions 
permitted to compete with the firm’s creditors.’’’°~ 

~o UPA Sec. 15. 

~ 60 Am. ]ur. 2d, Partnership, Sec. 305. 
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While the UPA does not specifically address the 
possibility of a general partner obtaining a lien on 
partnership property, the question is dealt with in 
Section 13 of the Uniform Limited Partnerphip Act 
(ULPA) :22 

"Loans and Other Business Transactions 
with Limited Partner.--(1 ) A limited partner 
also may loan money to and transact other 
business with the partnership, and,. unless he 
is also a general partner, receive on account 
of resulting claims against the partnership, with 
general creditors, a pro rata share of the assets. 
No limited partner shall in respect to any such 
claim: 

(a) Receive or hold as collateral security 
any partnership property, or 

(b) Receive from a general partner or 
the partnership any payment, conveyance, or 
release from liability, if at the time the assets 
of the partnership are not sufficient to dis- 
charge partnership liabilities to persons not 
claiming as general or limited partners. 

(2) The receiving of collateral security, or 
a payment, conveyance, or release in violation 
of the provisions of paragraph (1) is a fraud 
on the creditors of the partnership. 

The Commissioners’ Note by the authors of the 

ULPA indicates that the proviso at the end of sub- 

section (1)(b) is also intended to modify (1)(a)?3 

This interpretation was adopted in Hughes v. Dash, 

369 F.2d 1 (1962) interpreting the Florida version of 
the ULPA and followed in a New Jersey decision, 

z~ The exception relating to limited partners who are also 

general partners is strong indication that the draftsmen of 

the ULPA did not believe general partners should have this 

authority. 

~3"The limited partner is not debarred from loaning 

money or transacting other business with the partnership as 

any other non-member; provided he does not, in respect to 

such transactions, accept from the partnership collateral 

security.., if at the time the assets of the partnership are not 

sufficient to discharge its obligations to persons not general 
or limited partners." 6 Uni[orm Laws Annotated 563. 

A.T.E. Financial Services, Inc. v. Carson, 268 A.2d 

73 (1970) .24 
In those instances where Lawyers Title has been 

asked to issue a loan policy to a lender that is also a 

general partner, the following exception is shown in 

Schedule B of the policy: 

"Any loss or damage occasioned by the fact 
that the insured mortgagee is also a partner in 
the partnership which is the mortgagor in the 
mortgage set forth under Schedule A hereof." 

If the lender is a limited partner, consideration has 

to be given to the risk that courts in other states will 

fail to adopt the interpretation of the Hughes v. Dash, 

supra. The effect of the transaction on other partner- 

ship creditors must also be considered. 

Other Problems 

Many other partnership-related questions plague 

title examiners and insurers. For example, determining 

whether a "joint venture" is in fact a partnership; 

questions related to bankruptcy; the effect of judg- 

ment liens in the name of the partnership against the. 

property of individual partners; the attempted con- 

veyance or encumbrance of partnership property for 

non-partnership purposes. Although space does not 

permit an extended discussion of these additional 

questions, it is hoped that the above comments will 

alert practitioners to the existence of partnership- 

related title problems, and will provide some slight 

insight into their solution. 

z4 Section 107 of a proposed revision of ULPA (May 15, 

1975 Draft) treats the problem by stating: "Business Trans- 

actions o[ Partner with the Partnership.--Except as otherwise 

provided in the partnership agreement, a partner may lend 

money to and transact other business with the limited part- 

nership and, subject to other applicable provisiohs of law, 

has the same rights and obligations with respect thereto as a 
person who is not a partner." A Note reads: "The revisers 

are of the view that the lega.lity of the grant of a security 
interest to a partner should be governed by the State’s gen- 

eral rules applying to fraudulent conveyances." 
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Crisis: The Electric 
Consumer-Can 

Utilitv Versus the 
Either Survive? 

Young Lawyers Section Moderator: 

CHARLES F. MmKIFF, Richmond 

On the Panel: 

CLIVE L. DuV~,L, 2D, State Senator, Fair[ax 

EVANS B. BRASrIELD, Associate General Counsel o[ VEPCO, Richmond 

A. C. E~,~,s, Richmond 

RICI-~ARD D..ROGERS, JR., General Counsel, 

State Corporation Commission, Richmond 

ANDREW P. MILLER, Attorney General, Richmond 

Mr. Midkiff: The Young Lawyers Section has as- 

sembled a group of panelists who are eminently 

qualified to discuss a subject 

which has significant emotional 

and monetary overtones; that is, 

the cost of electricity. Daily head- 

lines appear dealing with the 

cost of electricity. For instance, 

there appeared on the front 

page of this morning’s Roanoke 

Times the following headline: 
Midkiff       "VEPCO Rate Hearing Ends." 

Many individuals and groups are studying the 

cost of electricity. Governor Godwin appointed and 

recently received a study from the Electricity Cost 

Commission. The State Corporation Commission, 

which is the body that regulates our electric rates, 

recently had a study made of Vepco’s efficiency. 

There is also organized opposition to electric rate 

increases in the form of the Consumer Congress of 

the Commonwealth of Virginia, as well as The Coali- 

tion of Northern Virginia Governments. 

Utilities, on the other hand, are confronted with 
spiraling inflation, rising fuel costs and constant pres- 

sure from the capital market. Utilities maintain that 

while they are sympathetic to the plight of the con- 

EDITOR’S NO:rE: This is an edited transcript of 

the panel discussion sponsored by the Young Lawyers 
Section which took place at the Greenbrier during 

the 1975 summer meeting of the Association. 

sumer, they must have higher rates to protect their 

financial integrity. Indeed, this is a topic of present 
interest as each of our panelists has just finished 

participating in the Vepco rate case. 

To my far left is Mr. Evans Brasfield. Mr. Bras- 

field was educated at the University of Virginia. He 

is a partner with the firm of Hunton, Williams, Gay 

& Gibson and is also Associate General Counsel of 

the Virginia Electric and Power Company. We are 

pleased that Mr. Brasfield can be here today to give 

us the viewpoint of the electric utility. 

State Senator Clive DuVal, second from my left, 

represents North Arlington, Falls Church and Fairfax 

County. Senator DuVal has served three times in the 

Virginia House of Delegates from 1966 to 1972 and 

four years in the State Senate. For the past five 

years, Senator DuVal has, at his own expense, inter- 

vened in utility rate cases. He is also Honorary 

Chairman of the Consumer Congress and will discuss 

this organization in some detail. Senator DuVal holds 

a law degree from Yale University where he was an 

Edi’or of the Yale Law School Journal. 
We also have with us today Mr. A. C. Epps, who 

is seated fourth from my left. Mr. Epps is a private 

practitioner with extensive experience before the State 

Corporation Commission in electric, gas and telephone 

rate proceedings. Quite often he has represen*ed the 

interests of the business consumers in opposition to 

rate increases. Mr. Epps is a partner in the law firm 

of Christian, Barton, Epps, Brent & Chappell and 

received his law degree from the University of Vir- 

ginia. He is also a Past President of The Virginia 

Bar Association. 
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The panel would be incomplete without the view- 
point of the Commission. This we have in Richard D. 

Rogers, Jr., who is seated third from my left. Mr. 

Rogers received his Bachelor of Civil Engineering 

Degree from the University of Virginia and law degree 

from the University of Richmond. 

Lastly, a man known to all of us, the Attorney 

General, Mr. Andrew P. Miller, has also graciously 

consented to appear on this panel today. By statute, 

Mr. Miller maintains a Division of Consumer Counsel 

to represent the people of Virginia in electric rate pro- 

ceedings. Mr. Miller is a graduate of Princeton Uni- 

versity and received his law degree from the Uni- 

versity of Virginia. Recently Mr. Miller’s name was 

published in the July 1974 issue of Time Magazine in 

an article entitled, "Two Hundred Faces for the 
Future." 

There are a lot of significant issues that arise in 

electric utility rate proceedings and I think we have 

several provocative issues to which the panelists will 

address their remarks. 

Our first panelist is State Senator Clive DuVal. 

Clive ? 

CLrVE L. DuVAL, 2D 

Member, Virginia State Senate 

Thank you very much, Chuck. 

The first subject I have been asked to discuss is the 

Consumer Congress of Virginia. 

Under our Virginia system, an 

electric utility is entitled to 

charge its costs in preparing and 

presenting its case to the con- 

sumers, to you and me. Because 

of this, the utility can prepare 

as thoroughly as it feels is neces- 

sary in order to make its case. 
DuVal 

For example, the evidence in the 

just completed Vepco proceeding is indicative of a 

typical rate proceeding. Vepco may spend $300,000 

in hiring the very best counsel, rate of money ex- 

perts, engineers, etc. This large expense, furthermore, 

does not include the cost attributable to the thousands 

of hours spent by Vepco personnel in preparing the 

case, nor does it include overhead and other intra- 

company costs. You can be sure, therefore, that the 

utility’s case is going to be prepared to the last detail. 

In order to convert a utility rate case into a truly 

adversary proceeding, how does the consumer secure 

adequate representation? The devices presently in 

use are these: first, the staff of the State Corporation 

Commission is required by law to protect the interest 
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of the consumer. The Commission’s staff is doing an 

excellent job, but sometimes it lacks adequate per- 

sonnel and funding. 

Also, the office of Andrew Miller, our Attorney 

General, has a similar responsibility. I feel, however, 

that the Attorney General’s office also suffers from 

the same problems of an occasional lack of adequate 

funds to meet on equal terms the case put on by the 

utility. And, in the case of the Attorney General’s 

office, there are other built-in problems. Suppose the 

Commission awards some rate increase to a utility. 

This increase must be allocated between residential 

customers, small businesses, and industry. The problem 

of how any such increase should be allocated among 

these different categories of customers may present 

difficulties for the Attorney General’s office which in 

theory represents all consumers in Virginia. 

So the question is raised as to whether consumer 

interests should be defended and protected in these 

rate cases in some other way. We believe that it is 

desirable for consumers, i.e., residential customers 
and small businessmen, to be represented by their own 

lawyers and expert witnesses. To meet the thrust of 

Vepco’s case, last November we decided to see if the 

electricity consumers in Virginia would be willing to 

put up a few dollars each towards a goal of $75,000 

to allow Consumer Congress to hire its own expert 

witnesses and lawyers. We very quickly raised $3,000 

or $4,000 in seed money, which enabled the Congress 

to print up and prepare a fund raising appeal. We 

had hoped to send this out by mail, but we weren’t 

able to raise enough for a mail appeal, so the actual 

distribution of this letter, explaining what was at 

stake in the Vepco rate case and what the Commis- 

sion’s decision in this case could mean to consumers, 

was distributed by hand through citizens’ associations 

and similar groups in the Richmond area, northern 

Virginia, Tidewater, the Peninsula and to some extent 

also in Charlottesville. I think the results were quite 
impressive. In the beginning, I was dubious about the 

response, but in six months the Consumer Congress 

raised about $54,000 from 11,000 contributors, with 
the average gift running $5.00 to $6.00. With these 

funds, the Consumer Congress was able to hire top- 

notch counsel, engineers, and experts, so that the 

interests of residential customers and small business- 

men in the Vepco case could be represented adequate- 

ly and in the way we thought it should be done. 

The single goal of Consumer Congress was to pro- 

vide adequate representation for consumers only in 

the current Vepco case because we did not feel that 



adequate funds conld be raised for all the utility rate 

proceedings that lie ahead. So the basic question is: 

granted that Consumer Congress perhaps served some 

useful purpose in the past Vepco proceeding, how 

should the interests of consumers be protected in 

future proceedings? This, of course, assumes that con- 

sumers do need additional help and protection in 

these cases over and above what they receive from the 

Commission’s staff and the Attorney General’s office. 

Now, as a second subject, I was asked to discuss 

proposed legislation that might help both the utility 

and the consumer, specifically legislation to alter the 

local utility or sales tax on the bills that utility cus- 

tomers pay, and also a measure to place the sales of 

electricity to the State and to local governments in 

Virginia under the regulation of the Commission, 

which is not now the case. 

I might say that some interesting legislation in the 
utility field was introduced at the last session by my- 

self and others and is now being considered by a 

legislative study commission. For example, I proposed 

a tax deduction against the Virginia income tax up 

to a thousand dollars per homeowner against the cost 

of installing storm doors, storm windows, insulation or 

solar energy systems in his home. 

In this connection, remember that in Virginia 50% 

of our homes are not so insulated and such insulation 

could lower electric heating and air-conditioning costs 

by as much as 12% to 15%. Hence, this legislation 

could produce important energy savings. 

Another proposal, this one made by Congressman 

Joseph Fisher at the Federal level, is to permit the 

deduction from the Federal income tax of the locally 

imposed utility tax on a customer’s utility bill, since 

this utility tax is, in effect, a sales tax. I would like 

to see the same deduction permitted against Virginia 

income tax. 

Also, we should freeze all utility taxes at their 

present levels. Vepco says, and perhaps correctly, that 

it is being overtaxed; that if it were subject only to 

corporate income taxes, it would pay far less than it 

does now, since it now pays a franchise tax at the 

State level and a license tax at the local level, as 
well as the utility tax that I have already discussed. 

In fact, at the last session of the General Assembly 

we did place a temporary freeze on the local utility 

tax at present levels. I do not think, however, that you 

can remove this tax entirely because the localities are 

too dependent on it. 

Lastly, there is a very controversial proposal per- 

taining to the fundamental question of how you 

finance consumer representation in future rate cases. 

This proposal was developed by Ralph Nader’s or- 

ganization and provides that a group of consumers 

may organize as a non-profit corporation and may 

call on utilities to place on all consumer bills a box 

which might state "I contribute $1.00 for the pur- 

pose of such-and-such non-profit corporation." If 

the customer checks that box, the utility would then 

have to remit the contribution to the consumer-con- 

trolled non-profit corporation, which could use it in 

opposing any future rate increases sought by that 

utility. 

Obviously, this proposal is far-reaching and con- 

troversial, and I’m sure it is one that the utilities 
will want to carefully consider. It may come before 

the General Assembly at the 1976 session. 

Mr. Midkiff: Thank you, Clive. Representing the 

viewpoint of the utility, Mr. Evans Brasfield. 

EVANS B. BRASFIELD 

Associate General Counsel of the 

Virginia Electric and Power Company 

Richmond, Virginia 

I am sure Senator DuVal will consider this opening 

comment at least irrelevant and perhaps misleading, 

but I would like to point out 

that the composition of this 

panel illustrates a little-appre- 

ciated fact, and that is that in 

the confrontation between the 

utility and the consumer, the 

utility is badly outnumbered. 

In my capacity as the utility 

representative, I have been 

asked to address a number of 
questions, any one of which could occupy the full 

time allotted, so necessarily, my remarks will be 

superficial, but I’ll be happy to elaborate if anyone 

has questions. 

The first question I’ll address is: "What are the 

legal guidelines for authorizing a fair rate of return 

for a utility?" This is set forth in the case that is 

most frequently quoted, the Hope Natural Gas case 

of the Supreme Court [Federal Power Commission v. 

Hope Natural Gas Co., 320 U.S. 591, 503 (1944)]. 

In essence, it provides that a fair rate of return is a 

return that is commensurate with returns on invest- 

ments in other enterprises having corresponding risks, 

and that it should be sufficient to assure confidence 

in the financial integrity of the enterprise so as to 

maintain the credit of that enterprise and enable it 

Brasfield 
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to attract capital. This is a basic test of fairness to 

the investor and no one could seriously argue .with it 

as a test of fairness, but I have heard in times such 

as these, when the consumer is suffering rather grave 

distress, that some people think the investors should 

share some of that distress and settle for something 
less than full fairness. If you look at the stock market 

results, you will see that investors have shared some 

of the distress. I would like to point out, however, 

that the Hope Natural Gas case test is considerably 

more than a test of fairness to the investor. It is 

also, particularly in times like these, a test of absolute 

necessity, because unless a utility is earning sufficiently 

to maintain its credit and to attract capital, it will be 

unable to finance its construction program of neces- 
sary facilities to render service in the future. And if 

it is unable to finance that construction program, 

quality of service will deteriorate over time and un- 

less corrected, ultimately brownouts and blackouts 

will be experienced. 

The next question is: "Why are electric rates at 

their present level?" The answer to this question is a 

simple one in general terms, more complex if you go 

beneath the surface. The costs of producing electricity 
have risen so rapidly that revenues from sales have 

failed to keep pace with the significant increase in 

required plant. When you have that situation it is 

an arithmetic certainty, unless there are offsetting 

efficiencies, that rates have to go up. The principal 

components of the upward pressure on rates have been 

fuel costs, construction costs, capital costs and non- 

revenue producing investments. 

It is no secret what has happened to fuel costs since 

the Arab embargo created the energy crisis. In the 

case of Vepco, its fossil fuel costs have approximately 

tripled since June of 1973. This is an important sta- 

tistic because fuel costs presently represent some 65 % 

of Vepco’s total operating expenses and a tripling of 
this important cost factor alone has driven up rates 

materially. 

The rise in construction costs has not been quite 

so dramatic, but the huge construction program that 

is required to keep pace with the. growing require- 

ments of Virginia make this an important pa~:t of the 

problem. 

Several years ago the cost per kilowatt of a gen- 

erating station was around $150. That is now doubled 

or tripled. This cost goes into the rate base, and the 

consumer must pay the return on that incremental 

investment, so this is a factor that has increased rates. 
The third major item is capital costs. Electric 

2O 

utilities are the most capital intensive industry in the 

entire United States and they cannot generate nearly 

enough cash internally to meet their capital require- 

ments. As a result, they must go to the securities 

market in order to finance their construction programs 

in huge amounts. In the case of Vepco, this ap- 

proaches five hundred million dollars a year. Under 

these circumstances, with such huge sums that must 

be raised every year, the recent increases in interest 

rates and other capital costs have had a very severe 

impact on the company’s total costs and, unfortunate- 

ly, on the customer’s utility bill as well. The most 

dramatic example of this involves a bond financing 

transaction consummated last February. Vepco had 

bonds which were issued in 1945 at an interest rate of 

2~%. That bond issue matured and had to be re- 
financed with a bond issue at 11%. The spread be- 

tween these two interest rates on these two bond issues 

costs Virginia consumers more than $5,000,000 per 

year, and that is just one small example of one 

financing transaction in a much larger financing 

picture. 

The last factor which has a material impact on the 

cost of electricity is the nonrevenue producing invest- 
ment. The best example of this is the investment in 

environmental control facilities. More than $330,- 

000,000 has been invested in such facilities over the 
last five years. Those dollars have not produced a 

single kilowatt hour or a single kilowatt..They pi’o- 

duce nothing to sell and they produce no operating 

efficiencies; indeed, they increase operating costs and 

reduce the output of power stations, so you can see 

that investments in environmental control, while neces- 

sary, are nevertheless unproductive in terms of revenue 

or efficiencies and, therefore, must be financed through 

rate increases. 

All of these elements of cost increase have been 

greatly magnified in the last several years and that is 

why you have seen the recent enormous increases in 

electric rates. It is important to recognize that the 

items of cost that I have alluded to are items that are 

almost entirely beyond any control of Vepco,’of the 

State Corporation Commission or of the Common- 

wealth of Virginia. The costs go up by reason of cir- 

cumstances beyond our control and prices must go up 

to meet them. 

My next question is "With the advent of nuclear 

power, will electricity rates come down in the fu- 

ture?" The most significant step Vepco has taken to 

reduce costs is to make a very substantial commit- 



ment to nuclear generation, and indeed, it is one of 

the leading utilities in the nation in this respect. 

The answer to this question, therefore, is that 

rates will be lower relative to what they would have 

been had the electricity been generated by fossil fuel 

rather than nuclear. Now, that falls short of saying 

that rates will be lower than they are today. The 

utilities hope so, but nobody knows because that is 

dependent on the trend in other costs. 

I will point out, however, that a kilowatt hour 

generated by nuclear fuel costs one-fifth in fuel costs 

of a kilowatt hour generated by fossil fuel, and this 

is sufficient to offset the greater capital costs of a 

nuclear plant and still produce substantial economies. 

In the case of the Surry units that are now running 

on Vepco’s system, the company estimates a savin~ to 

consumers of $100,000,000 this year. 

My last question ks: "Do the utilities wish financial 

aid from State and/or federal governments?" The 

financial aid that Vepco, and perhaps other utilities, 

most want from the State is a compensatory rate from 

State agencies and from local cities and counties. It 

also could well use some financial aid in the form of a 

reduction of the very burdensome gross receipts tax 

that takes 3½ cents of every dollar Vepco collects 

from the consumer. As far as the more direct form of 

financial assistance, such ~s guaranteed bonds, the 

company believes that the benefits to the consumer 

would be minimal, it would require a Cor~stitutional 

amendment to achieve this and, as the Governor’s 

Electricity Cost Commission has pointed out, this is 

not a very desirable step for Virginia to take. Thank 

you. 
Mr. Midkiff: Thank you, Evans. Our next panelist 

is Mr. A. C. Epps. 

As a preliminary, 

the fundamentals of 

A. C. Et, I,s 

Richmond, Virginia 

I would like to dwell on just 

rate structure. Cost of service is 

the basic standard of reasonable- 

ness in structuring utility rates 

which means that rates as 

a whole should recover costs as 

a whole for the utility, and that 

the rates paid by the separate 

and individual classes of custo- 

mers should recover the costs of 

Epps 
furnishing services to such class. 

With these fundamental prin- 

ciples in mind, my two questions will deal with social 

rates and the question of the so-called non-regulated 

portions of the utility’s territory. 

First, as to social rates: what is a social rate? The 

theory of "life line rates" states that electricity is a 

necessity of life and every person should have it, 

even if that person is unable to pay for it. Those who 

can afford to pay end up subsidizing those who do 

not pay the total cost of low levels of electricity. Actu- 

ally, some unkind critics of these social rates call 

them political rates. While I do not know whether 

that is a fair description, the proponents do argaae 

that the small user of electricity is the poor person 

who should be subsidized and the utilities contend 

that small use does not equate necessarily to low 

income. The small user may be a rich person who 

owns a second house at the beach or on the river. 

The rich man, furthermore, has got time and money 

to travel, but the poor man stays home and uses 

greater quantities of electricity. Certainly, there is 

much to support the utility’s contention that small 

use is not synonymous with low income. 

I merely submit that as a rate-making principle, it 

is a fundamentally dangerous doctrine to establish 

social rates and that if it is a problem, it is a problem 

of the entire government and we should deal with it 

as a welfare problem, i.e., establishing power stamps 

instead of food stamps. We should not, however, make 

one individual customer subsidize the other. 

My second question deals with non jurisdictional 

utility business, i.e., business over which the State 

Corporation Commission has no control. Certain legis- 

lators, including Senator DuVal, have tried to rectify 

this problem through supporting passage of the form- 

er Slayton Bill. The Slayton Bill would have given 

the State Corporation Commission the power to regu- 

late rates and sales of electricity to the State of 

Virginia as well as sales to the cities, towns and other 

governmental units in the State. At this time, such 

sales of electricity are nonregulated. 

Vepco sought in court a declaratory judgment to 

say that the State Corporation Commission did have 

this authority to regulate and the State Corporation 

Commission held that it did have such authority. The 

Supreme Court, however, got the final vote and held 

that the SCC did not have this power. 

Three sessions of the Virginia General Assembly 

have considered legislation suggesting or trying to put 

this segment of utility sales and services under the 

State Corporation Commission. So far, the Genera] 

Assembly has declined to act. 

Meanwhile, Vepco has sustained in 1974 a loss of 
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$45,894,527 for federal income tax purposes from 

furnishing electricity to cities, counties, towns and the 

State of Virginia. Other Vepco customers such as you 

and me have to make up this staggering loss through 

paying higher rates. The governmental units argue 

that because they grant to the utilities franchises and 

certain other concessions, the utilities should not be 

impeded from granting concessions back in the form 

of low rates. Well, I have difficulty with that argu- 

ment. In fact, such an argument smacks of an under 

the table arrangement. There should be a public 

policy argument against such an idea and I join with 

Evans Brasfield and Senator DuVal in saying that 

instead of intervention by the federal government or 

intervention by the State government or some sort of 

other assistance, let us give fair play to Vepco and 

let the State Corporation Commission regulate these 

rates. 

The idea of contractual rates requires some third 

and independent body to make an evaluation of the 

reasonableness of the rates to be instituted. It should 

not be Vepco’s evaluation and it should not be the 

governmental units’ evaluation, which is what hap- 

pens now in a negotiation. I say we should elect an 

independent body and the best one we have for that 

is the State Corporation Commission. 

My time now has expired. Thank you. 

Mr. Midkiff: Thank you, Mr. Epps. Representing 
the viewpoint of the State Corporation Commission is 

the General Counsel, Mr. Richard Rogers. Richard? 

RICHARD D. ROGERS, JR. 

General Counsel, 
State .Corporation Commission 

Very often people ask "What is the role of the 

Commission’s staff in rate case proceedings?" The role 

of the State Corporation Com- 

mission’s staff, its accountants, 
engineers and attorneys is to in- 

vestigate the utility’s application 

to determine its reasonableness. 

Our role is not that of an ad- 

vocate, but rather to balance the 
interests of investors in the util- 

Rogers ity, the interests of the residen- 

tial consumers, commercial con- 
sumers and industrial consumers and, in so doing, 

come up with the lowest reasonable rate that will 

still provide to Virginia adequate electric power 

service. 

I have been asked to comment on the following 

question: "Is the State Corporation Commission ade- 

quately staffed to process its regulatory responsibilities 

over utilities?" The answer is yes, although the work- 

load is increasing and each individual engineer, ac- 
countant, lawyer and member of the Commission’s 

staff is hardpressed to meet the increasing demands on 

his individual time. 

The Virginia Commission has regulatory juris- 

diction over some twenty electric utilities, more than 

twenty telephone utilities, approximately fifteen gas 

utilities and several hundred privately owned water 

and sewage companies. The regulation of utilities is 

in addition to the other areas of regulation~banking, 

insurance, transportation and additional areas with 

which many of you are familiar. Primarily due to 

the inflation which is affecting the cost of electric 

utility operations, the Virginia Commisson has had to 

process more rate increase applications since 1970 

than it did in the previous fifty years. However, to 

meet this increasing workload, the Commission has 

responded in two ways. First, it has employed new 

staff members who will work with utilities. For ex- 

ample, I would like to give you a few figures as to 

the increase in staff members. Five additional ac- 

countants have been employed in little more than one 

year. Some of these accountants have had previous 

experience in rate regulation. Four additional engi- 

neers have been employed in the past year. Since 

April 1, 1975, the legal department has employed 

four new attorneys. Two of these attorneys will 

work primarily in utility regulation. The second 

way in which the Commission has responded is to 

employ consultants from private firms and from edu- 

cational institutions who have the special expertise 

which will aid in the regulation of utilities. These 

consultants have expertise in rate design, accounting, 
utility construction and in the nation’s money mar- 

kets from which the utility must seek new financing. 

Lastly, we have employed environmentalists from the 

State’s universities to aid us in locating and siting 

transmission lines. 

The staff of the Commission is adequate, although 
we are hardpressed and undoubtedly will have to in- 

crease in size and in the areas of expertise which 

we will need to command for the future. 

I would like to just take a minute to give you 

some idea of the case which the Commission staff pre- 

pared for the Vepco proceeding which was just con- 

cluded. Our Accounting Division audited the books, 

records and operations of the company to determine 
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the rate of return it was earning. Our Public Utilities 

Division reviewed the rate design of the company. 

We also employed a consulting firm from St. Louis, 

Missouri to determine costs of service. Two cost of 

money witnesses were employed to determine the 

price of hiring capital from the nation’s markets. 

Lastly, we employed the Arthur D. Little consulting 

firm of Boston, Massachusetts. This firm looked into 

the construction program of Vepco, including the 

adequacy and reasonableness of the program, and 

presented testimony at the rate case. In conclusion, I 

think the Commission can keep pace with present and 

future demands, but undoubtedly it will take more 

funds and undoubtedly it will take a greater effort 

on the part of the staff. 

Thank you. 

Mr. Midkiff: Mr. Andrew Miller has agreed to ap- 

pear today and I think he’s going to solve all of our 

problems. Andy ? 

ANDREW P. MILLER 

Attorney General of Virginia 

Thank you very much, Chuck. I’m always very 

much concerned about advance billings of that sort 

because clearly one can never 
~ live up to them. Let me, in the 

very brief time allotted, try to 

address the four inquiries in, 

hopefully, a helpful fashion. 

First of all, in regard to the 

responsibilities of the Attorney 

General with respect to the cur- 

rent issue, in 1970 the General 
Miller 

Assembly in its infinite wisdom 
created the Division of Consumer Council in the Of- 

fice of the Attorney General, and of course, the pur- 

pose of this office was not to work with utilities, but 

to work on the problems of utilities in the public 

interest. Among other duties, my office is responsible 

for participation in rate proceedings before the State 

Corporation Commission. In doing so, we’ve been 

concerned, in evaluating the public interest, not only 

with next month’s utility bill, but also with the avail- 

ability of electricity five or ten years down the road 

and we have tried to chart a responsible course from 

the standpoint of public policy. 

There have been some 100 rate proceedings in 

which my office has appeared since 1970. The 

amount of the rate relief requested in these proceed- 

ings amounts to some $458 million, of which rate 

relief has been granted to the extent of $272 million, 

a little less than 60% of that requested. 

We have not had the luxury of some intervenors 

in coming in and saying that in every instance no 

increase is justified. What we’ve tried to do with the 
limited resources made available by the General As- 

sembly is to weigh each rate increase on its merits 

and, in addition to the merits of particular rate in- 

creases, we have tried to get the State Corporation 

Commission to adopt regulatory procedures which we 

deem to be more in the public interest than those pro- 

cedures which have been followed in the past. For 

example, the concept of annual review, the adoption 

by the Commission of Rules of Practice and Pro- 

cedure, the requirement that full disclosure be made 

with respect to fuel purchases (the fuel adjustment 

clause), the establishment of a study now going on to 

create a model for electricity demand forecasting in 

Virginia in the future have all resulted from initiatives 

taken by the Division of Consumer Counsel. 

This has been a very difficult role to play. Some- 

times one feels like Ulysses between the Scylla on one 

hand, those who reject any suggestion that there be 

any increase under any circumstances, and the 

Charybdis on the other, those who suggest that some- 

how if you make the recommendation that the rate 

relief requested be reduced by a penny you are irre- 

sponsible. I have been called irresponsible by both the 

utilities and the consumer advocate, sometimes on the 
same day. Now, if you can get John Riely (Vepco at- 

torney) and Henry Howell to call you irresponsible in 

the same day, which occurred several months ago, I 

submit the public interest is indeed being served. 

With respect to the Electricity Cost Commission 

recommendation that there be established a Depart- 

ment of Public Advocate, let me deal with that 

briefly. The purpose is to create a new State agency 

to represent residential customers on electric rates. I 

don’t think that this concept has been well thought 

out as yet. The point is that there are any number of 

classes of customers: large general service, small gen- 

eral service, residential, outdoor lighting, etc. If gov- 

ernment is to provide a representative for one class, 

it seems to me clear that government should provide a 

representative for each class. 

The role of the Division of Consumer Counsel of 

my office has been to see that overall the rate of return 

is fair. The fact of the matter is (something which 

the public is unaware of) that. at the present time, 

residential customers are paying substantially less than 

they would be paying if they paid a rate based on cost 
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6f service rendered. In other words, they’re being sub- 

sidized by other classes of customers, with the excep- 

tion of governmental customers, which I’ll get to in 

just one moment. Without implying any criticism at 

all of the Consumer Congress, of which one of our 

panelists is Honorary Chairman, there is a direct 

conflict of interest within that organization. It can- 

not, with respect to tariffs flied, represent residential 

customers on the one hand and small business cus- 

tomers on the other because at the present time small 

business customers are subsidizing residential cus- 
tomers. 

I think that you also run into a problem in estab- 

lishing a separate agency as recommended by the 

Governor’s Commission wi~h respect to representation 

for one type of proceeding, e.g., electricity rates, in 

that there are also other proceedings involving gas, 

telephone, and water and sewer rates. What you need 
is not a fragmentation of effort, a proliferation of 

agencies at the State level, but instead a single agency 
with responsibility to achieve overall fairness. 

As to regulation of governmental rates by the 

State Corporation Commission, the facts are quite 

stark in this regard. In 1974, Vepco had an overall 

rate of return of some 7% for the total system. There 

was a rate of return of approximately 8% on capital 

devoted to serving private retail customers. The re- 
turn from governmental customers was some 2.1%. 

This disparity has had a clearly adverse impact on the 

utility and on the public. The reason, of course, is 

that it creates pressure to seek larger and more fre- 

quent rate increases. It also lowers total company net 

income, thereby reducing mortgage bond interest 

coverage and cutting off electric utilities from cheaper 

debt financing as well as necessitating more expensive 

equity funding. Since bond coverages are reduced, the 

interest rates are higher. The lower net income makes 

the company less attractive from the standpoint of 

equity investgrs, causing the company to seek higher 
returns. Finally, this rate differential discourages con- 
servation on the part of governmental customers. 

The argument has been made that it makes no 

difference whether the cost of electricity is paid by 
customers through their electric bills or through’ their 

tax bills. I reject that position because subsidies to 

government where consumption is high is obviously 
going to occur on the part of citizens of jurisdictions 

where consumption is proportionately low under the 

present system. More than that, having the rates ap- 
ply across the board to all classes of customers cuts 

against the desirable social objectives of sound tax 
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policy. Another argument has been advanced that 

you’re going to have to raise local governmental taxes 

to pay for increased rates. I just don’t think that 

washes in light of the tremendous windfall which has 

occurred as a consequence of the application of local 

utilities’ taxes in the last couple of years. Even if it 

did, unlike payments on electric bills, tax payments are 

deductible for federal income tax purposes. 

The next question asked is "if governmental cus- 

tomers are put under the State Corporation Commis- 

sion, isn’t the Attorney General going to have a con- 

flict of interest with respect to other classes of cus- 

tomers?" I believe, in the final analysis, rates which 

are paid by any category of customers must be based 
on the cost of service to that category, of ~ustomer. As 

far as governmental customers are concerned, it seems 

to me that that portion of an electric utility’s plant 

which is devoted to service of governmental customers 

must necessarily produce a rate of return, based on 

the tariffs applicable to such customers, which cor- 

responds with the overall rate of return established by 

the State Corporation Commisson. No conflict would, 

therefore, exist sifice government would be paying its- 
fair share. 

One final point. I was asked to mention peak de- 

mand and its reduction. One of the thorniest problems 

of utility regulation is load imbalance. Different elec- 

tric utilities have different load characteristics. Vepco 

has a very high imbalance due to its summer peak, and 

very frankly, we’re not making nearly as much prog- 
ress as we should on this particular front. Peak de- 

mand may be defined in various ways, but essentially 

it’s the highest level of demand, say for a thirty minute 

period, which a utility has on its plant during the 

course of a year. At present, Vepco’s capacity is only 
utilized on average a little bit mo~e than fifty per- 

cent of the time. You have an enormous capital invest- 

ment, but you’re not getting a return on all of it 

much of the year because of idle capacity. If the load 

could be brought more in balance, it would be to 

the benefit of everyone concerned. 

How are you going to reduce the growth in peak 

demand which produces the necessity for additional 

construction in order to meet demand some years 

down the road? There are various possible approaches. 

Consumer education is one which, unfortunately, has 

not been tried as yet. In my view, there should be a 

massive consumer education campaign tied in with a 

warning system so that, when any utility is approach- 

ing peak load, you can advise people that they ought 



to cut back and reduce demand below what would 

otherwise be the case. 

In addition to education, there needs to be much 

more done in the area of load-shedding technology 

and peak load pricing. I’m frank to say that the 
utilities have not provided a great deal of leadership 

as to experimental projects designed to get a handle 

on the peak load problem. Where it has been done in 

other states, it’s been accomplished by prodding on 

the part of regulatory commissions. I think that’s 

probably what’s going to have to happen here in 

Virginia because nobody knows yet what devices are 

going to work. The only way we’re going to under- 

stand alternative solutions is to have demonstration 

projects and the sooner, the better. 

As to peak load pricing, what we’re talking about 

is a separate tariff based on time of usage. In other 

words, if you use electricity during peak hours, you 

pay a higher rate; if off peak, a lower rate. Not every- 

body is going to like this concept. That was very clear 

at the Vepco hearing in Richmond as public witnesses 
came in to say: "You can’t do that to us." At least 

one of the intervenors, however, has based its position 

in the rate case on the fact that implementation of 

this concept would cause an immediate reduction in 

growth of peak demand. That’s not going to happen 

because of the fact it’s going to take a while to bring 
on line whatever peak shaving devices do work. 

What we need to do is to initiate a number of 
pilot projects on a voluntary basis. A question has 
been raised about the legality of a separate rate tariff 
for this purpose. In order to remove all doubts in this 
regard, legislation on the part of the General Assembly 
would be desirable. From the legal standpoint, even 
in the absence of such specific authorization, I think 
such projects could be undertaken, if on a voluntary 
basis, because they require certain acts on the part of 
tlqose who are participating in the program which 
places such customers in a separate category.* 

I see that my time has more than expired, Mr. Mid- 
kiff, and I trust I’ve responded to at least most of the 
questions you raised in your letter. Thank you. 

Mr. Midkiff: Thank you, Andy. On behalf of the 
Young Lawyers Section, I would like to thank our 
panelists who, I think, have done a fine job and I 
think our audience, too, has been most gracious. 

(The session was thereupon adjourned.) 

* EDITOR’S NOTE: The State Corporation Commission has 
ordered an investigation into peak load pricing. On No- 
vember 17, 1975, Vepco filed proposed tariffs to implement 
this pricing concept. The Commission has scheduled a three- 
day hearing, beginning on January 13, 1976, to review 
Vepco’s proposed tariffs as well as to consider the feasibility 
of limited pilot programs on peak load pricing. It is expected 
that this hearing will also have a major impact on Virginia’s 
other electric utilities. 

Industrial Development Bond 
Financing: An Introduction 

(Continued [TOm page 11) 

registration.~1 Because of the variations in the Blue 

Sky laws of each state, if the bonds are to be sold 

outside of Virginia, care must be taken to ensure that 

registration is not required. It is important to re- 

member that the securities exemptions discussed above 

are exemptions from registration. The anti-fraud pro- 

visions of Section 17(a) of the Securities Act of 

1933,~2 Section 10(b) of the Securities Exchange 

Act of 193433 and Section 13.1-522 of the Virginia 

Blue Sky Act34 apply to industrial development bonds. 

To fulfill the disclosure requirements of these anti- 

fraud provisions, the industrial development authority 

will usually publish an official statement, which is 

31 VA. CODE ANN; § 13.1-514(a) (1). 
32 15 U.S.C. § 77(q) (1970). 
~3 15 U.S.C. § 78(j)(b). 

similar to a prospectus issued in connection with a 

stock offering,z5 Though the official statement is not 

filed with the SEC or any Virginia agency, care must 

be taken to ensure that its contents are complete and 

accurate. 

IV. Conclusion 

Though the tax exempt bond transaction is some- 

what more complicated than conventional financing, 

it can result in a savings of hundreds of thousands of 

dollars in interest costs, An attorney whose client has 

under consideration the acquisition or construction of 

industrial, medical or pollution control facilities in 

Virginia should point out to the client the advantages 

of industrial development bond financing, and should 
explore with the client the possibility that this form 

of financing will best serve the client’s needs. 

34 VA. CODE ANN. § 13.1-522. 

35 See SECURITIES INDUSTRY ASSOCIATION, FUNDAMENTALS 

OF ]~/[UNICIPAL BONDS ’84, 85 (Dth ed. G. Calvert ed. 1973). 
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MODEL JURY INSTRUCTIONS FOR VIRGINIA 

M ANY remedial programs are being instituted 

throughout the state in order to cope with the 

ever-increasing court caseloads. The ultimate goal of 

all such efforts is the improvement of the promptness, 

efficiency, and quality of justice rendered by the 

courts. One important project instituted to accomplish 

this o.bjective is the preparation of model or pattern 

jury instructions. 

Based on the premise that the development of 

model jury instructions will reduce time spent at the 

trial court level in preparing instructions and will 

result in fewer appeals and reversals at the appellate 

level, the Judicial Conference of Virginia urged the 

formation of a committee to write a series of model 

instructions for civil and criminal cases. During Feb- 

ruary of this year, Chief Justice Lawrence W. I’Anson 

appointed an eight-man committee to pursue this 

recommendation. The Committee Chairman is the 

Honorable J. Aubrey Matthews, Circuit Court Judge, 

Twenty-Eighth Judicial Circuit. Serving with Judge 

Matthews are the Honorable Paul D. Brown, Circuit 

Court Judge, Seventeenth Judicial Circuit, the Hon- 

orable George M. Coles, Circuit Court Judge, Six- 

teenth Judicial Circuit as well as attorneys Cary L. 

Branch, Richmond; Murray J. Janus, Richmond; 

Royston Jester III, Lynchburg; J. Frederick Larrick, 

Winchester; and William B. Poff, Roanoke. This 

Committee was charged with the responsibility of 

drafting standardized instructions which explain the 

law in clear, concise, impartial, and. accurate terms 

which are intelligible to the average layman. 

’In accepting this challenge, the Committee noted 

several major advantages in the utilization of pattern 

instructions. At the trial level, such instructions may 

EDITOR’S NOTE: This article was provided to the 

Journal by the Assistant Executive Secretary of the 

Supreme Court of Virginia, Mr. Robert N. Baldwin, 

whose assistance is gratefully acknowledged. 
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be used as the starting point by both judges and 

lawyers in preparing charges with a great savings in 
time. The presence of annotations to relevant case 

law assists necessary research, and the availability of 

the pattern instructions serves as a checklist to insure 

that all important issues are covered. While the time 

spent preparing instructions is reduced, their technical 

accuracy is increased. 

Increasing the probability that the judge will cor- 
rectly instruct the jury in the law decreases a major 

source of error, thereby reducing the grounds for 

appeal and hopefully the total number of appeals. 

Besides eliminating unnece.ssary appeals, the use of 
pattern ’instructions greatly increases the likelihood 

of uniform treatment of like cases. In addition, the 

fact that such instructions are developed apart from 

the particular fact situations of cases tends to create 

more impartial, objective statements of the law. 

Properly drafted standard instructions are brief and 

intelligible to the layman, allowing the jury to be able 

to better absorb and understand the instructions given. 

Reduction of technical language reduces confusion of 

the juror and precipitates a better understanding of 

basic principles. 

Realizing the advantages of model" instructiohs, the 

Committee took prompt action toward fulfilling its 

mission. Justice James N. Bloodworth of the Alabama 

Supreme Court, a primary member of the com- 

mittee which developed model instructions in Ala- 

bama, appeared before the Committee to outline 

recommended procedures in organizing this project. 

The next step was to secure necessary financing. The 

Executive Secretary of the Supreme Court of Vir- 

ginia instituted appropriate grant applications to the 

Division of Justice and Crime Prevention in order 
to obtain funds from the Law Enforcement Assistance 

Administration. On May 1,, 1975, the Division ap- 

proved a grant of $22,832 for the first phase of the 

project. It is anticipated that completion of both crim- 
inal and civil instruction will require two years. 



After receiving the grant award, the Committee 
turned its attention to the selection of a staff Re- 
porter. This Reporter will organize and coordinate all 
research activities as well as drafting tentative instruc- 
tions for review by the Committee. In August, the 
Committee selected Professor Kenneth R. Redden, 
University of Virginia School of Law, as the Reporter. 
An Associate Reporter, Assistant Professor James M. 
Phemister, Washington and Lee School of Law, was 
chosen to assist Professor Redden. 

The current work plan provides for monthly meet- 
ings of the entire Committee. Each meeting will con- 
sist of the presentation by the Reporter of drafts of 
all instructions in a particular field of concentration 
researched and prepared by the staff for that month. 
After necessary revisions have been made and all in- 

structions in a particular field approved by the Com- 

mittee, plans are to circulate these instructions to 

judges throughout the State for comments and use on 

a test basis. Each topic will be covered in a similar 

fashion until a comprehensive set of instructions for 

both civil and criminal cases has been completed. 

Present plans call for the instructions to be published 

in loose-leaf fashion to facilitate additions, annotations 

and everyday usage. 

While model instructions are not a panacea for all 

problems inherent in the jury process, experience in 

other states has shown such standardization to be an 

effective means of dealing with the traditional prob- 

lem of the jury instructing procedure and thereby 

contributing significantly to the fair and efficient 

administration of justice. 

President’s Page (Continued from page 2) 

efforts of Charles Friend as our Editor, supported by 

Wailer Dudley as Chairman of the Editorial Board, 

it is apparent that these objectives have been achieved 

and exceeded. The Journal is everything contem- 

plated at its inception and more. 

Another major effort of the Executive Committee 

has been to work with-Gib Harris, your immediate 

past preside~, to make good on the pledge to the 
National Center for State Courts that the lawyers of 

this state would contribute not less than $100,000.00 

to the construction of the Center. Recognizing the 

benefits that would accrue to the administration of 

justice nationally and also to the State of Virginia 

through the establishment of the Center at Williams- 

burg, the Executive Committee urged Gib Harris to 

come up with a feasible plan to assure that the pledge 

made would be carried out. Acting on that request, 

Gib Harris and a special committee recommended 

the allocation of a part of dues over a four year 

period to satisfy any portion of the pledge not realized 

by voluntary contributions from the legal profession in 

the state. The Executive Committee, in order to ful- 

fill the obligations of the previous pledge, has ac- 

cepted this recommendation. 

At the Williamsburg meeting, a major portion of 

the program will be devoted to informing the con- 

ferees with regard to a survey of the attitudes and 

beliefs of Virginians toward the law and the legal pro- 

fession. The concept of such a survey originated in the 

Committee on Special Issues of Importance but a 

totally independent research organization was em- 

ployed to formulate the questionnaire and to conduct 

the poll. Its results were in no way controlled by 

your Bar Association. As a result, some of what the 

poll reveals is disturbing. Most of it is reassuring. All 

of it is interesting and all of it can serve as a guide to 

what the profession should and should not do in the 

future.                                          " 

Mention of the survey, of course, brings me to the 

winter meeting of our Association. The entire_ pro- 

gram is set forth elsewhere in this Journal and I" be- 

lieve it is all worthy of your attention. Certainly, the 

results of the survey, which will be discussed on Friday, 

should alone bring you to Williamsburg. I would call 

to your attention, moreover, that we are this year 

fortunate to have with us at our banquet the Chief 

Justice of the United States. An opportunity to see 

and hear Mr. Burger should be welcomed by all of us. 

Finally, this is the annual business meeting. Com- 

mittees will meet and report, officers will be elected, 

and the course of the Association in the coming 

year will be determined. You should have a part. 
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The Winter Meeting 

WINTER MEETING 

CONVENES JANUARY 16 

The Thirteenth Annual Winter Meeting of The 

Virginia Bar Association will convene on Friday, 

January 16, 1976, at the Conference Center in 

Williamsburg, Virginia. Highlighting the program 

will be an address.by Chief Justice Warren E, Burger 

at the Banquet on Saturday evening. 

Participating in a special program entitled "Vir- 

ginia Leads the Nation: National Center for State 

Courts," will be Howell T. Heflin, Chief Justice of 
the Alabama Supreme Court. 

A panel program entitled "Mandatory Continuing 

Legal Education: To Be or Not To Be?" will be pre- 

sented Friday afternoon. Panelists will include Edward 

J. Barshak, President, Boston Bar Association; R. P. 

Brosnahan, Past President, Minnesota State Bar As- 

sociation; Paul A. Wolkin, American Law Institute- 

ABA; and Arthur B. Davies~ III, Attorney. 

The Young Lawyers Section will present a pro- 

gram on "Medical Malpractice--Legislative Proposals 

for Radical Alteration of the Tort System." The 

panel, which is scheduled for the morning of Saturday, 

January 17, 1976, will be moderated by Rosewell 

Page, a partner in the firm of McGuire, Woods and 

Battle in Richmond, Virginia. Mr. Page has been 

involved in the defense of medical malpractice cases 

for the past seven years. The problems created for the 

medical profession, the insurance industry, and the 

legal profession by the steady increase in the number 

and size of claims for malpractice against doctors will 

be the focal point of the discussion. Panel participants 

will be Andrew P. Miller, Virginia Attorney General; 

H. Peter Hudson, State Insurance Commissioner, In- 
diana; Jerome A. Whitney, Jr., Vice President, Com- 
mercial Union Insurance Company; Raymond S. 

Brown, M.D., Virginia Medical Society; and Aaron 

Lairne, Attorney. 

The Young Lawyers Section will also host its tra- 

ditional dance following the banquet. Music and en- 

tertainment will be provided by the Spontanes, one 

of the top bands in the southeast. The Spontanes’ 

varied and colorful show will afford members the op- 

portunity to boogie, bump and hustle to contemporary 

hits, swing to the best of yesteryear’s beach music, and 

rock and roll to favorites from the fifties. 

More than 700 members and guests of the As- 

sociation are expected to participate in this Annual 

Meeting. 

The. program for the meeting is printed below for 

the information of the members. 

PROGRAM 

Thirteenth Annual Winter Meeting of 

The Virginia Bar Association 

(All events will take place in the Conference Center 
unless otherwise specified.) 

Morning 

9:00 

9:~0 

9:30 

FRIDAY, JANUARY 16 

Registration--Fee $25--East Gallery 

Meetings of Association Committees (old and new 
membership). Room assignments may be obtained at 
the Registration table, East Gallery. Meetings are 
open to all Association members and guests. 

Conference of Local Bar Presidents 
Presiding: Richard F. Pence 

12:00 Luncheon Meeting of Executive Committee and Chair- 
men of Association Committees.--Room B 

Presiding: A. Hugo Blankingship, lr., Chairman, Execu- 
tive Committee 

2:00 "Virginia Leads the Nation: National Center for State 
Courts"--Howell T. Heflin, Chief Justice, Alabama 
Supreme Court--Auditorium 

2 : 30- General Session 
4:30 "Mandatory Continuing Legal Education: To Be or 

Not To Be?" 
Panelists: 
Edward J. Barshak, President, Boston Bar Association 
R. P. Brosnahan, Past President, Minnesota State Bar 

Association 
Paul A. Wolkin, American Law Institute-ABA 
Arthur B. Davies, III, Attorney 

4:00 Meeting of Young Lawyers Section Executive Com- 
mittee and Committee Chairmen--Room A 

Presiding: lohn W. Pearsall, III, Chairman, Young 
Lawyers Section 

Evening 

6:00 Reception--Tea Dance--United Virginia Banks, Host 
(Black tie is suggested)--The Virginia Room 

7 : 30 Dine Separately 

SATURDAY, JANUARY 17 
Morning 

8:00 Breakfast Meeting: State-Federal Judicial Council of 
Virginia--Room C 

Presiding: Chie[ ]ustice Lawrence W. I’Anson, Su- 
preme Court o[ Virginia 

31 



9:30 

10:30 

"The Public Looks at Virginia Lawyers" Program by 
Committee on Special Issues of Importance~The 
Auditorium 

Presiding: Hugh L: Patterson, Chairman 

General Session--Program presented by Young Lawyers 
Section--The Auditorium 

"Medical Malpractice--Legislative Proposals for Rad- 
ical Alteration of the Tort System" 

Panelists: 
Andrew P. Miller, Virginia Attorney General 

H. Peter Hudson, State Insurance Commissioner, 
Indiana 

Jerome A. Whitney, Jr., Vice President, Commercial 
Union Insurance Company 

Raymond S. Brown, M.D., President, Virginia Medical 
Society 

Aaron Lairne, Attorney 
Rosewell Page, III, Attorney 

Afternoon 

12:00 

I:00 

2:00 

Pre-Luncheon Reception--First and Merchants Na- 
tional Bank, Host The Virginia Room 

Luncheon--Independently 

General Session--Annual Business Meeting--The Audi- 
torium 

Presiding: Thomas V. Monahan, President 

Greetings--President of Virginia State Bar--Philip M. 
Sadler 

4:00 

Report of Admissions Committee--Vincent L. Parker, 
Chairman 

Report of Committee .on Honoring Members and 
Judges.---Daniel Hartnett, Chairman 

Annual Report of President 

Election of Officers: 
President-Elect 
Secretary-Treasurer 
Executive Committee Members 

Report 9f New President--William B. Spong, Jr. 

Business Meeting of Young Lawyers Section--The 
Auditorium 

Presiding: ]ohn W. Pearsall, II1, Chairman 

Evening 

6:00 Reception--The Michie Company, Host (Black tie is 
suggested)--The Auditorium 

7:30 Banquet 

Convening--The Virginia Bar Association in its Thir- 
teenth Annual Winter Meeting 

Call to Order--Thomas V. Monahan, President 

Introduction of Chief Justice Warren E. Burger--Chief 
Justice Lawrence W. I’Anson, Supreme Court of 
Virginia 

Address--Warren E. Burger, Chief Justice, United 
States Supreme Court 

After Dinner Dancing--Hosted by the Young Lawyers 
Section 

ct Vltles 

NEW COMMITTEE ON COKRECTIONS 

SEEKS VOLUNTEERS AND IDEAS 

The YLS Committee on Corrections is currently 
studying the possibility of involving volunteer YLS 
members in the field of youth corrections, not in a 
legal capacity, but as counselors, supervisors, "big 
brothers and sisters" and perhaps even, in some cases, 
as tutors. YLS volunteers would work under the 
auspices of. the Virginia Department of Corrdctions 
Division of Youth Services, which has approved such 
a program in principle, and local Probation Depart- 
ments. Each volunteer would devote perhaps one or 
two hours per week to one youth in need of his or 
her guidance and friendship. 

In the event such a program were instituted, it 
would appear preferable to limit its scope at the 

outset to a manageable geographical area, such as 
the City of Richmond, the County of Henrico or 

Chesterfield. Representatives of the Henrico County 

Probation Department have already expressed a defi- 
nite interest in hosting such a pilot project. 

However, before committing the YLS to such a 
pilot project, we would like an indication from the 

membership, especially those members residing in the 
Richmond area, of its interest. We ask that any mem- 

bers who are interested in participating, or who have 

any ideas for structuring this type program, contact 
Gilbert E. Schill, Jr., 1400 Ross Building, 801 E. Main 

St., Richmond, Va. 23219 (804 - 644-4131). 
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CONFERENCE ON LAW-RELATED EDUCATION 

The Young Lawyers Section of the Virginia Bar 

Association sponsored a Conference on Law-Related 

Education which was held on October 3 and 4, 1975 

at the John Marshall Hotel in Richmond. The con- 
ference, conducted in conjunction with the Virginia 

Board of Education and the Young Lawyers Con- 

ference of the Virginia State Bar, was attended by 

approximately 350 people representing over 100 of 

Virginia’s public school districts. 

The Young Lawyers Section has been instrumental 

in past years in instituting law-related courses in the 

Richmond and Henrico schools and in northern Vir- 

ginia. The October conference was the first attempt by 

the Section, or any group, to establish such programs 

state-wide. 

The conference was opened Friday afternoon by 

John W. Pearsall, III, Chairman of the Section. 

Those attending the conference were welcomed by 
Dr. W. E. Campbell, Superintendent of Public In- 

struction, Virginia State Department of Education, 

and Thomas V. Monahan, President of the Virginia 

Bar Association..The Young Lawyers Section was 
honored by the attendance of Governor Mills E. 

Godwin, Jr. who delivered a timely and thoughtful 

address at the opening meeting. 

Norman Gross, Staff Director of the Special Com- 

-mittee on Youth Education for Citizenship of the 

American Bar Association, presented an in-depth 

survey of law-related education and a film on the 

subject produced by the ABA. 

On Friday afternoon and evening, representatives of 

eight national organizations conducted workshops. 
These presentations focused on the material and teach- 

ing supplies available in the field and the various 

concepts used in teaching the subject matter. The 

workshops were conducted by such leaders in the 

field as Charles N. Quigley, Barry E. Lefkowitz, Ron- 

ald Gerlach, Dr. Robert H. Ratcliffe, Edward O’Brien 

and Ms. Linda Rieckes. 

Friday evening the Virginia Trust Company o! 
Richmond sponsored a cocktail party for those persons 

attending the conference. 

Saturday morning a breakfast was hosted by The 

Bank of Virginia, Southern Title Insurance Corpora- 

tion and The Virginia-American Corporation of 

Richmond (representing the American Title Insur- 

ance Company and The St. Paul Title Insurance Cor- 

poration). Attorney General Andrew P. Miller de- 

livered the keynote address following the breakfast. 
Mr. Miller emphasized the importance of an educa- 

tion based on the knowledge of our legal institutions 

and judicial process. He also expressed his own com- 

mitment to the project undertaken by the Section. 

Following the breakfast, workshops were presented 

by various Virginia School Districts which have al- 

ready instituted legal education programs. Funda- 

mentals of teaching students from the primary level 

through high school were stressed in these sessions. 

Particularly useful programs were presented by Allen 

C. Goolsby, III and the Richmond City Schools, Jack 

K. Henes of the Alexandria City Public School Sys-. 

tem, Professor Paul Cline of Madison College, I. 

Herbert Levenson of the Henrico County School 

System, Thomas G. Ward and Ronald Savage of 

Fairfax County Public Schools and Mrs. Lutetia 

Walker of the Norfolk Public Schools. 

A general session meeting to discuss the future of 
law-related education in the Commonwealth and to 

make specific recommendations for the institution of 

such a program concluded the conference. 

James A. L. Daniel organized and ran the Con- 

ference without a hitch. Invaluable assistance in 

planning and implementing the conference was re- 

ceived from Mrs. Jerri Sutton and Thomas A. Elliott 
of the Virginia State Department of Education, Denis 

F. Soden of the Young Lawyers Conference of the 

Virginia State Bar, Dr. Albert A. Ayars and Mrs. 

Celestyne D. Porter of the Norfolk Public Schools, 

Jack K. Henes of the Alexandria City Public Schools 

and Thomas G. Ward of the Fairfax County Public 

Schools. 

The conference was structured to give teachers 

throughout the state a broad overview of the exciting 

possibilities of legal education courses for each school 

district. However, without the active involvement of 
young lawyers in each locality, the program as en- 

visioned, by the Section will not succeed. Lawyers 

are urged to contact their own local school districts, 

encouraging the district to implement a course in law- 

related education and offering their assistance and 

advice in establishing the program. Only then will 
the aims and objectives of the recent conference be 

realized and only then will students throughout the 
Commonwealth be made aware of the importance and 

vitality of our legal system. 
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o An uncements : o 

CLE PROGRAMS FOR 1976 

The Joint Committee on Continuing Legal Educa- 

tion has announced the programs scheduled for the 

first half of 1976. 

Responding to the need expressed by a number of 

lawyers to the Committee and to Peter Manson’s office, 

a one-day program entitled "What the Lawyer in 

General Practice Should Know About Bankruptcy" 

will occur in four places in February as follows: 

Roanoke 

Alexandria 

Richmond 

Norfolk 

February 12, 1976 

February 13, 1976 

February 19, 1976 

February 20, 1976 

On February 27, 1976 the Joint Committee will 

co-sponsor with the Virginia State Bar Section on 

Criminal Law the Sixth Annual Criminal Law Semi- 

nar in Fredericksburg. 

This Spring’s principal program will be "Adminis- 

tration of Decedents’ Estates" to be held in six loca- 
tions on the following dates: 

Abingdon -- April 22, 1976 

Roanoke -- April 23, 1976 

Staunton -- April 29, 1976 

Alexandria -- April 30, 1976 

Richmond -- . May 6, 1976 

Norfolk -- May 7, 1976 

The tentative format for this one-day program is 
a re-examination of the basic procedures and current 

l~roblems with them in the morning session and an 

afternoon session focusing in depth on one or two 

selected topics in the general area of estate adminis- 

tration. 

For each of the above programs Virginia lawyers 
will receive five to six weeks prior to its occurrence a 

brochure outlining the topics and speakers. 

NATIONAL MOOT COURT 

COMPETITION LOCATION 

CHANGED TO RICHMOND 

The location for the National Moot Court Compe- 

tition has been changed f_rom. Williamsburg to Rich- 
mond. The competition will be conducted in Oc- 

tober, 1976. 

The YLS National Moot Court Committee re- 

ported in the last issue of the Journal that plans 

were under way to have the oral arguments for the 

National Moot Court Semi-Finals at Williamsburg 

due to the significance of Williamsburg during the 

Bicentennial year. However, after extensive investiga- 

tion into that proposal, it was discovered that facil- 

ities and accommodations at Williamsburg for the 

period during which the competition is to be held 

are not available in sufficient quantity. The Center for 

State Courts, originally targeted as our site, will not 

be completed in time, and hotel facilities are already 

scarce. 

Accordingly, the Committee is now hard at work 

preparing to hold the competition at Richmond and, 

although our plans are not finalized, we expect to 

have a very fine competition in 1976. 
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The Young Lawyers Section was particularly active 

in 1975, with the emphasis being on public service 

and education. 

The biggest single undertaking was hosting the 
first statewide conference on law-related education 

for all one hundred and thirty-seven Virginia public 

school districts. Over three hundred educators came 

to Richmond on October 3 and 4 to learn how to give 

students an understanding of the law without alienat- 

ing them. Governor Godwin, Attorney General Miller, 

Superintendent of Public Instruction W. E. Campbell, 

and Virginia Bar Association President Tom Mona- 

han joined with the ABA Director of Law-Related 

Education to emphasize the importance of such in- 
struction. The eight best national projects sent their 

directors to show teachers how to stimulate debate 

rather than apathy in the classroom. Eight Virginia 

localities demonstrated the techniques that they had 

used successfully. 

Apparently this was the first time any state had 

tried to introduce the concept of law-related education 

to all its educators at once. The enthusiastic response 

confirmed that the Conference represented a big step 

toward the implementation of law-related education 

throughout the State. Jim Daniel organized the mam- 

moth undertaking, with the assistance of the State 

Department of Education, Dubby Wynne, Daniel Car- 

rell, Thurston Moore and Allen Goolsby. 

The Youth and the Law Committee is also con- 

tinuing and expanding law-related education courses 

in the public schools of Richmond, Henrico, Arling- 

ton, Danville, Martinsville and Norfolk, the latter be- 

ing in conjunction with the Young Lawyers Con- 

ference of the State Bar. 

Another unique approach to education is the Model 

Judiciary Project which was inaugurated by Je’rry 

Baliles. In five pilot areas, student teams, guided by 

lawyers, have been preparing for mock trials to be 

held in February. They will also have the benefit of 

an all-day trial practice seminar conducted by the 

Richmond Junior Bar. In March appeals will be 

heard by a student supreme court which will sit at the 

Virginia Supreme Court. Patterned after the Model 

General Assembly, this project is being co-sponsored 

by the Y.M.C.A. and is endorsed by the General 

Assembly and the Virginia Supreme Court. 

Children around the State were also made aware 

of law through the educational television program 

shown throughout the State on Law Day. A panel dis- 

cussion on the function of lawyers was produced in 

Richmond by Al Byrne and disseminated by Tom 

Lemons’ committee through all ETV stations in the 

State. The committee also worked with and stimulated 

many local activities on Law Day. 

A new course is being taught at Blue Ridge Com- 

munity College for adults on "Law Everyone Should 
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Know." Duke Bumgardner’s committee on Legal 

Services and the Public intends to work with the 

community college system to implement this course 

statewide, after an evaluation of the pilot project. 

For the new lawyer, bridge-the-gap seminars on 

the practical aspects of practicing law were held in 

the fall. Under Bob Powell’s chairmanship, more areas 

were covered and more persons attended than ever 

before. Richmond, Norfolk, Northern Virginia, Roa- 

noke, Southwest Virginia, Martinsville-Danville and 

the Peninsula all had successful seminars over a per- 

iod of several weeks. 

The Disaster Legal Assistance Committee com- 

pleted its training with a session conducted by the 

Federal and State disaster assistance officials in Jan- 
uary. The committee has been made part of the State 

disaster assistance plan, and Chairman Guy Tower 

participated in a mock emergency exercise in October. 

The Moot Court Committee under Greg Stillman 

has determined that Williamsburg has no room for 
t’he National Semi-Finals in 1976 and therefore is pre- 

paring for conducting the competition in Richmond. 

A good panel of judges is expected. 

All four Virginia law schools and two interested 

District of Columbia law schools were visited by 

panels from the Law School Liaison Committee. Each 

panel discussed the opportunities for practice in Vir- 

ginia in much greater depth than has been done in 

the past. They spoke to much larger audiences than in 

the past and Chairman Gary Sheehan reported that 

they were enthusiastically received. 

The Parole Aid Committee determined that the 

State Corrections System could not presently afford 

the necessary staff to run a program with lawyers 

serving as volunteer assistant probation officers. There- 

fore Chairman Bud Schill is exploring the concept of 

a counselling or "big brother" role for lawyers with 

youthful parolees. 

Through the efforts of the committee chaired by 

Eddie Russell, membership in the Section has in- 

creased tremendously. Invitations to join the Section 

were extended to all new entrants to the Bar, an 
oyster roast was held in November in conjunction 

with the Norfolk-Portsmouth Young Lawyers Section, 

and a drive was conducted to get all firms to sign up 
their new lawyers. 

The Special Issues and Projects Committee polled 

the members of the Section and found an interest 

in short, low-cost travel tours. It then promptly or- 

ganized a week-long tour to Bermuda in October. 

Response was so good that a March skiing trip to 

Aspen and a New York theater weekend are now 

planned. Chairman Murray Wright also has his com- 

mittee members investigating a number of possible 

new projects for the Section. 

The Journal has been provided with ample material 

from Chuck Midkiff, Editor for Young Lawyers’ Con- 

tributions. Chuck has supplied lead articles of scholar- 

ly interest, articles on the Section’s activities and has 

edited digests of the programs sponsored by young 

lawyers at the Association’s meetings. 

The Williamsburg and Greenbrier meetings were 

greatly enhanced by the Section’s programs, social 

events and sports activities. Al Bryne’s program on 

representing the professional athlete at Williamsburg 

and Chuck Midkiff’s program on electric utility regu- 

lation at the Greenbrier were well received. Ray 

Snead’s flawless organization of the summer tourna- 

ments was topped only by his comic report at the 

banquet. For most young lawyers and a substantial 

number of their seniors, the high points of the Green- 

brier meeting were the blue grass and beer party and 

the 1950’s rock dance staged by impresario Welly 

Sanders. Welly is promising an equally devastating all- 

nighter at the coming Williamsburg meeting. 

Overall coordination for the meetings has been in 
the hands of Bob McAllister who says that the pro- 

gram on medical malpractice insurance prepared by 

Rosewell Page for this coming meeting will be pro- 

vocative and interesting. Bob has also been actively 

maintaining our liaison with the American Bar As- 

sociation/Young Lawyers Section. 

I want to thank my committee chairmen, who took 

the initiative without prodding, our Executive Com- 

mittee and tireless officers, Chairr~an-Elect Bob Mc- 

Allister, Secretary Eddie Russell and Treasurer Jim 

Daniel, our Association’s Secretary, Ward Sims, and 

the hundreds of young lawyers who carried out these 

projects. I urge each of you who may be interested in 

some project or committee to write now to J. Robert 

McAllister, III, Chairman-Elect, 1415 North Court- 
house Road, Arlington, Virginia 22216. Your en- 

thusiasm has made it an honor and a great pleasure 

for me to serve as Chairman. 

Respectfully submitted, 

Jor~N W. PEARSALL, III 
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Bar:  Association 
Membership 

The Virginia Bar Association welcomes member- 

ship applications from Virginia lawyers and law 
teachers. For the benefit of Journal readers who may 

not now be members of the Association, we have set 
forth below some information about the Association 

and its aims. We invite you to read this material and 

to join the organization. 

An application form is provided for your conven- 

ience. For additional forms, write or call: 

A. Ward Sims, Secretary-Treasurer 

Office of Development 

Monroe Hill House 

University of Virginia 22903 

THE VIRGINIA BAR ASSOCIATION 

Organized 1888- Chartered 1890 

History 

The Virginia Bar Association has a long, illustrious 

history, having been organized by one hundred leaders 

o[ the Virginia Bar in 1888. For fifty years the As- 

sociation was the only statewide legal organization in 

Virginia. Since the creation by statute in 1938 of a 

unified bar to regulate the practice of law, the As- 

sociation has continued to exist as a voluntary organi- 

zation, unrestricted by any formal connection with 

the State government, and free to engage in any 

activities calculated to benefit the public and improve 

the legal profession and the judiciary. Included in the 

almost three thousand members of the Association aie 

leaders of the bar in every Virginia Community. 

The 1890 Charter o[ the Association clearly states 

its purpose: Cultivating and advancing the science of 

jurisprudence, promoting reform in the law and in 

judicial procedure, facilitating the administration of 
justice in this state, and upholding and elevating the 

standard of honor, integrity, and courtesy. 

Organization 

The organization of the Association may be best 

described by explaining its committee and section 
structure. In addition to the officers and administra- 

tive committees, there are the following: 
Young Lawyers Section. Any member of the Asso- 

ciation thirty-six years of age or younger ’may be a 

member of the Young Lawyers Section. Although it is 

an integral part of the Association, the Section is pro- 

vided with operating funds and the young lawyers 
work with some degree of autonomy. The Section aids 

young lawyers in improving their legal competence 
and provides them with opportunities to engage, in 

state and community projects directed toward social 

betterment through law. There is ample opportunity 
for the young lawyers not only to meet together and 

share their common, interests, but to associate with the 
older members and engage in the regular activities of 

the Association. 

Committees on Substantive and Procedural Law 

Re[orm, The Association has a committee dealing with 

almost every area of legal practice: 

Court Procedure 

Wills, Trusts and Estates 

Torts and Insurance 

Criminal Law 

Real Estate Law 

Patent Law 

Taxation 

Banking and Commercial Law 

Corporate Law 

Domestic Relations 

Labor Law 

Administrative Law. 

These committees continually study developments 

in the law, and are charged with the duty of bringing 

those developments to the attention of the members 

of the Association. Many important improvements in 
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the law have been accomplished through the efforts 

of Association committees. 
Committees on improving the Legal Pro[ession 

and Judiciary. There are a number of committees con- 

cerned with upholding and elevating the standards of 

efficiency, integrity, and courtesy in the legal pro- 

fession and the judiciary: 

Legal Ethics and Professional Responsibility 

Legal Education and Admission to the Bar 

The Judiciary 

Nominations to the Supreme Court of Virginia 

Joint Committee on Legal Conferences and Con- 

tinuing Legal Education 

Joint Committee on Public Information. 

Committee on Special Issues o[ National Impor- 
tance. This unique committee alerts the Association 
to legal and quasi-legaI issues of state, national, and 
international importance. Its purpose is to give mem- 
bers advance notice and opportunity to influence the 
solution of problems of broad importance which 
should be the concern of those who serve as lawyers 
and community leaders. 

A Voluntary Association 

The Virginia Bar Association and the Virginia State 

Bar are separate and distinct organizations. The State 

Bar was established by statute and operates under the 

supervision of the Supreme Court of Virginia; it has 

primary responsibility for the enforcement of the 

ethical standards of legal practice and the prevention 

of the unauthorized practice of law. To be eligible to 

practice law in Virginia a lawyer must be a member 

of the Virginia State Bar. In contrast, The Virginia 

Bar Association has continued to exist for over eighty 

years as a purely voluntary and independent associa- 

tion of lawyers. Faithful to its stated purpose, it has 

afforded the opportunity for Virginia lawyers to work 

together on a voluntary basis and to render service to 

the profession and to the public beyond what is 

enjoined by statute. As a voluntary organization, inde- 

¯ pendent of the state government, the Association is 

free to fight for a cause or oppose an issue without 

fear of offending any arm of state government. 

Meetings 

The Association affords an opportunity [or pleasant 

association with [ellow lawyers throughout the Com- 

monwealth and [ormal and in[ormal discussions o[ 

mutual problems. There are two regular meetings of 

the Association each year. The Midwinter Meeting 

of the Association takes place in Williamsburg on the 

third weekend of January. In addition to highly stimu- 

lating and informative programs presented by persons 

of national renown and outstanding Virginia lawyers, 

there are several cocktail parties, a banquet, and ample 

time to enjoy visiting Colonial Williamsburg. The 

Annual Meeting of the Association is usually sched- 

uled in July and takes place at either The Greenbrier, 

White Sulphur Springs, West Virginia, or The Home- 

stead, Hot Springs, Virginia. This is the annual busi- 

ness meeting of the Association, with committee re- 

ports and the election of officers. There are morning" 
and evening programs, and tl~e afternoons are open 
for tennis, golf, swimming and other sports, tourna- 

ments organized by the Young Lawyers Section, and 

many other recreational activities afforded by these 

beautiful resort hotels. 

Eligibility for Membership 

The Association is [or Virginia Lawyers and Law 

Pro[essors. Specifically, the following persons may be 

elected active members of the Association: (1) any 

person licensed to practice law in Virginia who is 

either (a) a resident thereof, or (b) a resident of 

the District of Columbia or a state contiguous to Vir- 

ginia and devotes a substantial portion of his practice 

of law in Virginia; and (2) any resident of Virginia 

who is a regular teacher of law in an institution in 

Virginia authorized to confer the degree of Bachelor 

of Laws or the equivalent. 
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THE VIRGINIA BAR ASSOCIATION 
Application for Membership 

Instructions: Complete form by filling in all blanks, obtain endorsement of two members of the Association, and mail 

to Secretary-Treasurer along with admission fee Of $15.00. (No dues required for year in which fee is 

paid. Thereafter, annual dues are $35.00 for members under 37, $4-0.00 for members 37 and older. 

Membership dues include a regular subscription to The Virginia Bar Association Journal.) 

A. Ward Sims, Secretary-Treasurer 
The Virginia Bar Association 
Office of Development 
Monroe Hill House 
University of Virginia 
Charlottesville, Va. 22903 

., Va. 

I hereby make application for membership in The Virginia Bar Association. I agree to abide by the provisions 

of the Constitution and By-Laws of the Association and ethics of the profession so long as I remain a member of the 

Association. A $15.~)0 check is enclosed. 

(Signature) 

Full name and address (as you wish it to appear in Association Records and Mailing List) : 

Location of Present Office (City or County) 

Associated with: 

Zip 

as 

1. Personal Record: 

(a) Date of Birth 

(b) Place of residence past 10 years: 

Current 

Prior 

Prior 

Prior 

2. Educational Record: 

College 

Law School 

3. Admitted to Virginia State Bar (date) 

Degree 

Degree 

Degree 

(State whether as partner, associate, or othewise) ~ 

Place of Birth 

F tom 

From 

From 

From 

to date. 

to 

to 

Date 

Date 

Date 
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4. Prior Professional Record: 

Prior Position 

Place 

Prior Position 

Place 

From to 

From 

Fraternities and professional associations of which a member: 

to 

6. Record of arrests, charges or convictions for felonies, formal charges or proceedings for unethical conduct, or 
license revocation, suspension, or reprimands (if none, so state) : 

Once accepted for membership in this Association, any member whose license to practice law is revoked or sus- 

pended by a court of competent jurisdiction shall thereby be automatically expelled from this Association. Any 

member who is reprimanded, in lieu of having his or her license revoked or suspended, by a court of competent 

jurisdiction shall thereby be automatically suspended from this Association, except that any such member shall 

have the- right to appeal such suspension to the Executive Committee if, within 30 days after receiving notice of 

suspension, the member notifies the secretary in writing that an appeal to the Executive Committee is requested. 

The Executive Committee shall grant a hearing if timely notice is received, and may terminate the suspension of 

the appellant’s membership by the affirmative vote of a majority of the membership of the Executive Committee 

in office when such vote is taken. If no timely appeal is taken or the appellant’s membership is not reinst~.ted by 

affirmative vote of the Executive Committee, then the member shall be expelled immediately upon expiration of 

the 30 days or after the hearing conducted by .the Executive Committee is concluded. 

Any member may be expelled or suspended for misconduct in his or her relations to tl-:s Association, or in his or 
her profession, in such manner as may be provided in the By-Laws. 

We, the two undersigned members of The Virginia Bar Association, endorse this application and certify that the 

applicant is of good moral character and worthy to become a member of the Association. 

Signature 

Signature 

Date 

Print Name 

Print Name 

Date 

Approved by member, Admissions Committee, Judicial Circuit 

Signature Date 

Approved by Admissions Committee: 

Signature of Chairman Date 
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