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T HE Summer Meeting at Hot Springs is almost 

upon us. Elsewhere in the Journal you may read 

the complete program, a scheduled variety of events 

that offers education, entertainment, enlightenment 

and exercise. There is something for everyone. 

I direct your attention to the three panel discussions 

on the program. On Friday evening, the Young 

Lawyers will present a program on the American 

Constitution featuring a law professor, an editor, a 

Congressman and a professor o6 government. The 

Banking and Commercial Law Committee will present 

a program on electronic banking Saturday morning. 

Following this, in keeping with our policy o6 having 

current matters of controversy discussed before the 

membership, President-elect Hugo Blankingship has 

assembled a panel of experts who will discuss "Adver- 

rising: What Lies Ahead?" The speakers who will re- 

view the recent changes in the ABA’s Standards of 

Professional Conduct relating to advertising have 

spoken out on this subject when the proposal was con- 

sidered in Chicago and at the mid-winter meeting of 

the ABA in Philadelphia. 

Films will also be shown during the meeting about 

advertising by lawyers, electronic banking and on the 

Supreme Court. 

Young Lawyers’ Bicentennial Project 

The Supreme Court film is a special project by our 

Young Lawyers’ Section. I view the film as one of the 

most exciting efforts the Association has sponsored. 

The Virginia young lawyers, as a Bicentennial project, 

in conjunction with the Young Lawyers Section of the 

American Bar Association, have produced a unique 

30-minute color film on the United States Supreme 

Court entitled "Supreme Court." The film features 

Chief Justice Warren E. Burger, Associate Justice 

Lewis F. Powell, Jr., and Retired Justice Tom C. 

Clark, and has been aired around the State on educa- 

tional and public broadcasting stations. It is antici- 

pated that the film will be shown on National Public 

Broadcasting stations as well.* 

Survey on Attitudes Toward Lawyers 

The Special Committee that arranged for the Vir- 

ginia Survey on attitudes toward lawyers continues its 

work as the Association begins to implement sugges- 

tions arising from the survey. Since their presentation 

*EDITOR’S NOTE: The production of this film is discussed 

in detail in the YLS Committee Report found in The Bar 

Association Proceedings Section of this issue. 

2 



at our Williamsburg meeting, members of the com- 

mittee have spoken at the University of Virginia Law 

Day and to the Charlottesville, Fairfax, Norfolk and 

Richmond Bar Associations. They will make them- 

selves available to speak to other bar groups. 

On June 18th the Association sponsored a lay- 

leaders’ conference at the Woodberry Forest School as 

a follow-up to the survey. A large group of non- 

lawyers, divided into four groups, discussed the public 

attitudes reflected by the survey, particularly regard- 

ing fees, the disciplining of lawyers, the competency 

of lawyers and advertising by lawyers. A report of 

these proceedings will be made at Hot Springs and in 

the next edition of the Journal. The Association con- 

tinues in the debt of Hugh Patterson, John Ryan, 

Randolph Church, Ammon Dunton, Allan Goolsby, 

Rod Matthews, Dewey Morris, Dean Roy Steinheimer 

and Jay Walker. They have given yeoman service in 

arranging for the survey, documenting its findings, and 

advising the lawyers of Virginia how others see us. 

Ned Slaughter, Chairman of our Executive Com- 

mittee, has assigned for study to the various committees 

of the Asso.ciations those findings of the survey that 

relate to their respective jurisdictions. These should be 

discussed at the Committee meetings on Friday morn- 

ing at Hot Springs. 

National Center for State Courts 

On May 8th, ground was broken for the National 

Center for State Courts at Williamsburg. The cere- 

mony featured addresses by Chief Justice Lawrence 

I’Anson of Virginia and Chief Justice Warren Burger 

of the Supreme Court of the United States. Outlined 

with ribbons were the foundation lines of the Center 

and for the new Marshall-Wythe School of Law to be 

constructed adjacent thereto. Justice I’Anson acknowl- 

edged the efforts of former Governor Linwood Holton 

and Governor Mills Godwin, along with many groups 

and individuals to make the National Center a reality 

in Virginia, and stated that the Center and the new 

Marshall-Wythe law building would constitute a na- 

tional law center for the Commonwealth. The Associa- 

tion was represented at the ground breaking by your 

President and by former President Gibson Harris 

who is in charge of our continuing effort to raise 

the $100,000.00 pledged toward construction of the 

Center. The o.ccasion was a momentous one for the 

Commonwealth of Virginia and for its bench and bar. 

Trip to Russia 

I am scheduled to lead a delegation of members of 

the Virginia Bar Association who will visit Belgium, 

Holland, Russia, Bulgaria and Britain in late July 

and August. This is a People-to-People Mission and 

with the aid of the State Department we will be visit- 

ing law school facilities, court sessions and with lawyers 

of those nations. The Mission is scheduled to depart 

from New Yo,rk on Saturday, July 24, 1976, and re- 

turn Saturday, August 14, 1976. Four days are sched- 

uled in Moscow and four in Leningrad. 

Virginia and I look forward to seeing you at Hot 

Springs befo.re we leave. 

Ground Breaking [or the National Center 

Left to right: President Thomas Graves of William and 

Mary, President Spong, Chief ]ustice Warren Burger, ]ustice 
Finch of Missouri and Chief Justice I’Anson. 

Left to right: President Spong, Former President Gibson 

Harris, ]ustice Lewis F. Powell, Jr., Chief Justice Warren 
Burger and Justice Finch o[ Missouri. 



PETER C. MANSON 

Continuing Professional Competence 
and Continuing Legal Education 

The Issue 

W E can all agree that improving the competence 

of lawyers is a worthy goal. The disagreement 

arises over what methods should be employed to raise 

the level of competence. One method, that of forcing 

all lawyers to attend continuing legal education pro- 

grams, has received much publicity recently. The ad- 

vocates of mandatory continuing legal education tend 

to equate continuing professional competence with 

continuing legal education, the assumption being that 

an increase in attendance of the latter will necessarily 

cause an improvement in the former. 

It is be{oming increasingly apparent, however, that 

those few states that have adopted mandatory con- 

tinuiiag legal education.did so in haste, without care- 

fully analyzing the problem of lawyer incompetence 

,~nd searching for other solutions that may be more 

effective and less costly. They are encountering un- 

expected administrative difficulties in the accreditation 

and certification procedures, as well ’as in supplying 

the numerous programs demanded..’ John Wirt, di- 
rector of Minnesota’s mandator{/ CLE program re- 

cently advised other states to "wait and see" the re- 

suits in Minnesota before adopting .a compulsory 
program. Also, New York, Maryland," and several 

other states that were seriot~sly considering mandatory 

continuing legal education several months ago, have 

decided to await the resu-l’ts in Minnesota and Iowa. 

Furthermore, in October 1975 at the ABA sponsored 

National Conference on Continuing Legal Educa- 

tion attended by lawyers, educators, and CLE ad- 

ministrators, the overwhelming reaction to manda- 

tory continuing legal education was, to put it mildly, 

skeptical. The Final Statement of the Conference sum- 

marized the views of the participants : 

A majority of the conference participants 
are of the view that the case for mandatory 
programs is not sufficiently persuasive to sup- 
port a recommendation that all states now 
adopt them. We believe that there are un- 
answered questions concerning the specific 
relationship between required programs of 
continuing legal education and the quality of 
legal service. 

It is not my intention, however, to rely on the 

opinions of others. Instead, it is the purpose of this 

report to attempt an analysis of the problem, provide 

EDITOR’S. NOTE: This article was prepared for the Journal 

by Peter Manson based upon a report completed on February 

23, 1976 by Mr. Manson in his capacity as Director, Joint 

Continuing Legal Education Committee of the Virginia State 
Bar and The Virginia Bar Association. 



a better understanding of the meaning of legal com- 

petence, and offer suggestions as to better ways to 

improve it. 

The Qualities Required for Competence 

Whether or not a lawyer successfully accomplishes 

his legal tasks depends upon a number of personal 

qualities and abilities, some of which may be termed 

constant and others which may be termed variable. 

By constant qualities and abilities I mean those that 

are indispensable for the performance of any legal 

task, no matter how simple or complex the task may 

be. These constant qualities may be summed up by 

the words integrity, diligence, intelligence, and com- 

mon sense. A lawyer is well aware of the fact that, 

regardless of his type of practice, he must be honest 

and candid in his dealings with others. He must work 

with diligence and perseverance, and perform each 

legal task with attention, care, and promptness. Al- 

though the required degree of intelligence may differ 

depending upon the type of work being performed, 

every practicing lawyer must have the ability to learn 

and understand, to think abstractly, to analyze, to 

assimilate knowledge and apply it in the solution of 

problems. And last--but not least in importance--a 

lawyer has to have common sense. No matter what 

kind of practice, he must be guided by sound and 

prudent judgment. These four qualities are essential 

for the proper performance of any legal task. If, in 

performing any legal work, a lawyer is deceitful, negli- 

gent or neglectful, makes an incorrect analysis, or 

exercises poor judgment, it is almost inevitable that 

the performance or the result will not be acceptable. 

It is also important to consider the extent to which 

these qualities can be taught and learned, and when. 

Although there may be some disa~eement as to 

whether one can increase his intelligence at all, it is 

generally agreed that one’s basic intelligence becomes 

fixed at a very early age. As to integrity, diligence, and 

common sense, these characteristics can be learned 

but they, too, become rather firmly fixed early in 

life. Drastic changes in such characteristics seldom 

occur in adults; when they do occur the change is 

usually brought about by some inner metamorphosis, 

or by the external application of rewards and punish- 

ment. Teaching and preaching seldom have any ap- 

preciable effect. 

In addition to these constant qualities, there are 

two other qualities or abilities that are integral to any 

legal work, but the extent to which they are needed 

Peter C. Manson graduated from the University 
of Virginia Law School and was admitted to the 

Virginia bar in 1951. In 1960, he was appointed 
professor of law at the University of Virginia, 

teaching courses in Criminal Law and Pro- 

cedure, Agency and Partnership, and Profes- 
sional Responsibility. Mr. Manson has played a 
major role in organizing Virginia’s continuing 
legal education program, having been the Di- 
rector for the Joint Committee on Continuing 
Legal Education since 1960. Mr. Manson is a 

member of the Association of Continuing Legal 
Education Administrators, and has participated 
in a number of nationa! conferences on continu- 

ing legal education. 

varies greatly with the task being performed. These 

qualities are knowledge and skill. The kind and 

amount of knowledge and skill a lawyer needs to per- 

form a legal task depends upon the task to be per- 

formed. For example, an expert in corporation law" 

might not have the knowledge and skill needed for a 

relativelv simple criminal case. And the experienced 

specialist in real estate transactions might not have 

the ability to advise a client in a divorce case. Like- 

wise, legal tasks in the same area of law vary drasti- 

cally in the degree of complexity and the knowledge 

and skill required. Some lawyers, for example, can 

adequately handle the legal aspects of a residcntial 
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real estate transaction, but are not prepared to cope 

with the complex legal, problems involved in develop- 

ing a subdivision or a condominium. Or a lawyer may 

be perfectly at home in organizing small corporations, 

but at sea when confronted with more difficult cor- 

porate problems. 

It would be beyond the capabilities of any lawyer 

to possess at all times the knowledge and skill needed 

for the performance of all legal tasks. Nevertheless, 

and this is important, the normal person is never too 

old to acquire new knowledge and develop new skills. 

They can be taught and they can be learned. 

We see, then, that there are basic differences be- 

tween the personal qualities and abilities needed by 

the practicing lawyer. The first four discussed--in- 

tegrity, diligence, intelligence, and common sense-- 

are essential to every legal task, but they are charac- 

teristics that are developed at an early age; teaching or 

exhortation has little effect in changing these charac- 

teristics. The other two characteristics--knowledge and 

skill--are needed in greatly varying degrees depend- 

ing upon the legal task being performed and, relatively 

speaking, they can be taught and learned at any age. 

Standards of Competence 

Competence can be defined only in terms of per- 

formance. A lawye~ performs each of his legal tasks 

either competently or incompetently. If the manner 

of performance and the result achieved are within the 

acceptable range, then he has been competent. As 

soon as this statement is made it becomes evident that 

we need to know something about the limits or stand- 

ards of acceptable performance. Canon 6 of the Code 

of Professional Responsibility states that "a lawyer 

should represent a client competently." And DR 6-101 
provides that a lawyer shall not handle a legal matter 

alone that he is not competent to handle, shall not 

handle a legal matter without .adequate preparation, 

and shall not neglect a legal matter entrusted to him. 

The Code makes no attempt to define or set any stand- 

ards for "competence," "adequate preparation," or 

"neglect." Although it is believed that serious attempts 

should be made to establish such standards, especially 

with respect to the more routine legal tasks, it is not 

my purpose at this time to grapple with that problem. 

Instead, it is only necessary at this point to assert 

that the more flagrant instances of incompetence are 

easily recognized and, regardless of what may be the 

average competence of the members of the legal pro- 

fession, we should continually strive for the improve- 

ment of that average. We can readily agree that "con- 

tinuing professional competence" is a worthy goal. 

Improving Competence 

The question, then, is what can the bar do to im- 

prove legal competence. We have pointed out that in- 

tegrity, diligence, intelligence and common sense are 

rather firmly fixed in adults. The only feasible way 

to improve such qualities is to punish those lawyers 

whose performances are deficient because of a lack of 

these qualities. The lawyer who is deceitful, neglectful, 

exercises poor judgment or makes stupid mistakes 

must be disciplined. There is simply no other solution 

to this kind of incompetence. Continuing legal educa- 

tion programs cannot improve these characteristics in 

any appreciable way. 

Turning to the other two qualifies~ it has already 

been pointed out that the kinds of knowledge and 

skill needed by a lawyer depend upon the kinds and 

degrees of complexity of the legal tasks he attempts to 

perform. If a lawyer carefully limits his practice only 

to those tasks that he presently has the knowledge and 

skill to perform, he need-only aim at sharpening his 

present skill and keeping abreast of any changes in the 

law in his area of practice. This is a relatively simple 

matter for a lawyer who is realistic about his capa- 

bilities, careful to avoid cases too complex for him, 

and avoids accepting more legal work than he can 

diligently handle. On the other hand, a lawyer who 

accepts highly complex cases or practices in many 

different fields of law will find it much more difficult 

to maintain and improve his knowledge and skills. 

The point is that there is an infinite variety of types 

of legal tasks and degrees of comp!exity. The knowl- 

edge and skill required by one practicing lawyer may 

be quite different from that required by another, and 

the amount of effort needed to maintain the required 

knowledge and skill varies greatly with the lawyer’s 

ability to learn. For these reasons, only the individual 

lawyer can know and predict what knowledge and 

skill he will need for his present and future practice. 

Traditional Methods of Improving 
Knowledge and Skill 

From time immemorial conscientious lawyers have 

voluntarily taken steps to improve their legal knowl- 

edge and skill. They read law journals,’ advance sheets, 

and books, study the law as they do research in con- 

nection with their legal work, and enjoy "talking law" 
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with their colleagues. Modem technology has added 

other methods of self-study, such as cassettes and 

audio-visual tapes. In recent years there has been a 

marked increase in formally organized continuing legal 

education programs of varying lengths. 

In most states, whether the lawyer resorts to self- 

study or organized educational programs, or neither, 

is a matter solely within his determination. The Code 

of Professional Responsibility demands that a lawyer 

perform competently, but he is not under a duty to use 

any specific means to maintain and improve his knowl- 

edge and skill. After passing the state bar examination 

and obtaining his license, he is not required to take 

any courses or examinations to keep his license. He is 

called to account only if a complaint about his per- 

formance is made to a grievance committee. If the 

complaint is found justified then disciplinary action is 
taken. Punishment for poor performance may result, 

but even then no demand is made for further educa- 

tion or examinations to improve competence. The 

glaring weaknesses in the present disciplinary system 

are that many acts of incompetence are not reported, 

when they are reported they may not be thoroughly 

investigated and processed, and judges are often too 

lenient in deciding complaints and administering dis- 

cipline. 

Mandatory Contin.u_ing Legal Education 

One year ago, for the first time in the United States, 

a state supreme court--Minnesota--issued rules re- 

quiring all of the practicing lawyers of that state to 

attend 45 hours of formal continuing education pro- 

grams every three years as a prerequisite to retaining 

the license to practice law. The rules make no attempt 

to discriminate between lawyers who have been uni- 

formly competent and those who have not, or those 

who desire to improve their competence by self-study 

and those who do not, or those who are incompetent 

because of a failure to exercise integrity, diligence, in- 

telligence or common sense--qualities that are rarely 

improved by teaching. The Minnesota plan has al- 

ready been adopted by two other states, and it is pres- 

ently being considered in Virginia. The rationale be- 

hind the plan seems to be that there are many com- 

plaints about lawyer incompetence and the solution 

of mandatory continuing legal education has two 
attractive features. First, it gives the appearance of 

simplicity in that it orders all practicing lawyers to 

perform an easily defined task on a periodic basis. 

There is no attempt to seek out lawyers who are in- 

competent and find out why, and no attempt to meas- 

ure the effect of the requirement on any particular 

lawyer or the legal profession as a whole. Second, it is 

highly visible evidence that the legal profession is re- 

sponding to public demands and taking steps to im- 

prove lawyer competence. In other words, the sim- 

plicity and immediacy of the plan makes it ideal for 

public relations purposes. 

Although mandatory continuing legal education is 

supei-ficially attractive, it has a number of inherent 

defects. In the first place, it should always be kept.in 

mind that most of the practicing lawyers have enough 

self respect and ambition to maintain an appropriate 

degree of legal competence. These conscientious, well- 

motivated lawyers maintain their competence volun- 

tarily, either by attending formal continuing legal 

education programs, or through other methods of self- 

improvement. But what about the small percentage of 

lawyers that are incompetent and are the cause of most 

of the public complaints? Will 15 hours per year of 

attendance at continuing legal education programs 

make them more competent lawyers? If, as indicated 

above, incompetence is often caused by deficiencies in 

character other than lack of knowledge or skill, 15 

hours of continuing legal education will have no effect 

on these lawyers. And if a lawyer in general practice 

is determined to accept complex cases in a number of 

fields of law because he is afraid he will lose clients if 

he associates a law firm or a specialist, 15 hours per 

year of continuing legal education attendance cannot 

possibly keep him current in all these fields of law. 

More importantly, there may be side effects ex- 

tremely detrimental to the legal profession. Some of 

the likely disadvantages are listed below: 

(1) Diversion [rom the real problem. It seems ob- 

vious that the real problem of incompetence is caused 

by a very small percentage of marginal lawyers. Man- 

datory continuing legal education will not appreciably 

improve their competence and, at the same time, it 

will divert attention from this difficult problem. Once 

a mandatory continuing legal education program is 

established it will be easy to forget that nothing has 

been done about the marginal lawyers who are caus- 

ing the public complaints. Furthermore, not only will 

there be a diversion of attention, but very large sums 

of money will be spent on mandatory programs when 

such funds might be better spent on other possible 

solutions to the incompetency. 

(2) Misleading the public. Mandatory continuing 

legal education has been publicized by some bar lead- 



ers as the solution to lawyer incompetence. This comes 

very close to false advertising. Once the public and 

the legislators realize that attending 15 hours of con- 

tinuing legal education programs per year is being 

touted as the guarantee of legal competence, there 

may be a very uncomfortable backlash. 

(3) A universal solution [or individual deficiencies. 

Mandatory continuing legal education embraces all 

practicing lawyers, regardless of their competence, and 

assumes that increased knowledge alone will increase 

competence. Not only is this blanket requirement un- 
fair to the many fine lawyers who prefer to maintain 

their competence by self-study rather than attending 

continuing legal education programs, but it ignores the 

fact that much incompetence is caused by deficiencies 

other than lack of knowledge and skill. Thus, while 

being of little or no benefit to the truly incompetent 

lawyers, mandatory continuing legal education in- 

hibits the freedom of the competent lawyers. 

(4) Adverse effect on quality of continuing legal 

education organizations and programs. Any state that 

adopts a mandatory continuing legal education pro- 

gram will have to expand greatly its continuing legal 

education organization. In Virginia, annual registra- 

tions would jump from approximately 4,000 to 

16,000, with comparable increases in the continuing 

legal education staff and budget. Usually drastic and 

sudden increases in quantity are accompanied by de- 

creases in quality. A number of state continuing legal 

education administrators fear that the large in;zrease 

in the number of lecturers needed, the number of times 

each program must be presented, and the very large 

audiences at each presentation will inevitably have 

adverse effects on quality. Furthermore, if a state 

makes attendance mandatory it must assume the ob- 

ligation of providing programs not only in all legal 

subjects but at varying levels of expertise. And, finally, 

the fact that many of the registrants will be attending 

against their will can only aggravate the situation. 

(5) Adverse effect on flexibility and versatility. 

There are times when it is desirable to publish a hand- 

book or pamphlet on a certain subject rather than 

having an organized lecture program. For example, 

when Title 19.2 was enacted, to become effective 1 
October 1975, we decided that if the popular hand- 

book Defending Criminal Cases in Virginia could be 

revised by that time a lecture program would not be 

necessary. We did revise it and sold over 1000 copies 

by 1 October. Under mandatory continuing legal edu- 

cation, we would have felt compelled to offer a lecture 

program, even though we believed it unnecessary, be- 

cause only attendance at organized lecture programs 

a~:e accredited. 

(6) Competition from "[or profit" organizations. 

An unexpected problem is beginning to arise because 

of the sudden increase in demand for programs in 

states that have adopted mandatory c6ntinuing legal 

education. Profit organizations are being attracted into 

the field. Inevitably, these organizations will offer only 

the "winners" (popular programs that will produce 

substantial revenue), leaving the "losers" for the state 

bar continuing legal education organization to present 

at a loss, thus increasing the overall cost of a program. 

Whether it will be legal to refuse to accredit programs 

presented by organizations for profit is yet to be de- 

termined. 

(7) Administrative burdens. The state agency that 

organizes and presents continuing legal education 

programs (in Virginia, the Joint Committee on Con- 

tinuing Legal Education) cannot be expected to ad- 

minister the mandatory aspects of the program. 

Minnesota has found it necessary to establish another 

agency with a paid staff to accredit the programs that 

the Minnesota lawyers may attend for credit, and to 

keep records on the lawyers to ensure that the re- 

quirements are being fulfilled. This is not a small 

problem, assuming the agency takes its responsibilities 

at all seriously. The present Minnesota policy is that 

each individual program must receive accreditation-- 

not merely the sponsoring organization. This means 

that detailed information on each program must be 

gathered and reviewed. Furthermore, there will be 

innumerable queries as to whether or not credit will 

be given for observing a trial in Tahiti, or attending 

one hour lectures in the cocktail lounge of a cruise 

ship headed for Bermuda, etc. 

As to proof of fulfilling the requirement, every 

Minnesota lawyer will have to submit a certificate 

every three years to the effect that he has attended 

forty-five hours of approved continuing legal educa- 

tion programs. The administering agency will have the 

job of following up on the lawyer who fails to so 

certify and take the necessary steps to suspend him 

from the practice of law until he completes these re- 

quirements, or disbar him. 

(8) Di~culty o[ en[orcement. Although most mem- 

bers of the legal profession have a high degree of 

honesty and integrity, lawyers know too well that any 

system that is based solely on honor can be strained 

to the breaking point. Under the Minnesota plan, 



which is typical, a lawyer will lose his license to. prac- 

tice-his livelihood--if he does not submit the neces- 

sary certificate. As an example of enforcement prob- 

lems, it is well known that at voluntary continuing 

legal education programs some registrants arrive one 

or two hours late, or arrive on time and do not return 
after the luncheon recess, or are called away because 

of some legal emergency, etc. It will be next to im~ 

possible to be certain, particularly with large audi- 

ences, that every registrant is present for the entire 

program; yet his license to practice law hinges on 

attendance alone. Will the lawyer who objects to 

forced attendance, or the lawyer who is so inefficient 

that he feels that he can not afford the time, be 

strongly tempted to pad his certificate? Do we want a 

system that, even to this extent, encourages dishonesty? 

The Solutions to Incompetence 

It should be painfully evident from the foregoing 

discussion that there is no easy answer to lawyer in- 

competence. Certainly lawyers, of all professionals; 

should not settle on any solution uritil the problem has 

been clearly identified. This report attempts to analyze 

the .problem but, admittedly, it would be better to 

test the conclusions reached herein by gathering as 

much evidence as possible concerning the general level 

of competence of the legal profession and the causes of 

incompetence. Also, the assumptions herein concerning 

teaching and learning should be reviewed by educa- 

tors and experts in the field..of behavior modification. 
However, it is probable that the conclusions reached 

here are generally valid. If so, it appears equally clear 
that there are only two effective methods of maintain- 

ing and improving legal competence,. 

First, lawyers should be encouraged to improve 

their competence voluntarily. Formal continuing legal 

education programs and handbooks should be made 

more readily available and the quality of both im- 

proved. But each individual..lawyer, so long as his 

performance is not called into question, should have 
the right to decide what improvement he needs and 

how he should go about it. In the interests of fairness 
and efficiency, we should use perfc£rmance as the cri- 

teria for separating those lawyers who are entitled to 

remain free to govern their own actions from those 

who lose that right. In other words, until there is evi- 

dence to the contrary, it should be assumed that a 

lawyer has enough self-respect and ambition volun- 

tarily to maintain and improve his Competence. ’ " 

Second, once a lawyer’s performance is reported to 

be incompetent, there must be a reliable, speedy, and 

efficient system of determining the truth of the report 

and what corrective action is needed to ensure that the 

lawyer either improves his performance or loses his 

license to practice law. It is here that the legal pro- 

fession, like other professions, has faltered. We are, 

naturally, very reluctant to be informers and to sit in 

judgment of our colleagues. The only way we ~ill 

ever improve our disciplinary system is by hiring highly 

qualified administrators and investigators to operate 

the system for us. This will be expensive, but not 

nearly so expensive as a mandatory continuing legal 

education program. Having a disciplinary system that 

is truly responsive to complaints against lawyers will 

d0 more than anything else to improve competence 

and reduce public criticism of lawyers. 

Those who are fascinated by new solutions to old 

problems will be disappointed by this conclusion; but 

there is no panacea to the problem of lawyer incompe- 

tence, and certainly mandatory continuing legal edu- 

cation will be of little benefit and great expense. And 

there is no magic wand that will change public atti- 

tudes overnight. On the other hand, we should take 

heart in the fact that the only true methods of im- 

proving lawyer competence already exist, and we only 
need to improve them. It should not be difficult to* ex- 

pand and improve Virginia’s continuing legal edu- 

cation program. There has been expansion during the 

last year, and the program will continue to grow. So 

far, there have been almost no complaints about the 

quality of the programs. 

It will be far more difficult to improve our "dis- 

ciplinary system. Education is appealing to most, and 

¯ respected by all. Punishment is pair~ful and distr¢ssing 

to the punisher as well as .the punishe.d. But lawyers, 

more than any other group, should ’know .that it is an 

absolute necessity. 
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j. RODNEY JOHNSON 

An Attack on The Optimum Marital Deduction: 
Revenue Ruling 76-176 

A RECENT d~velopment in the field, of estate and 

gift taxation--the issuance of Revenue Ruling 

76-1561--may be an indication of a policy decision on 

the. part of the Internal Revenue Service to clamp 

down on the increasing utilization of the estate plan- 

nerds most flexible tool in the ’area of post-mortem. 

estate planning--the disclaimer. Due to the potential 

importance of this ruling, it seems desirable (1) to 

deal .with the ruling, itself, in some detail, (2) to see 

how the ruling might affect an estate planning con- 

cept suggested in these pages last year, and (3) to 

determine what course of action the prudent estate 

planner might adopt now that this ruling has been 

issued~ 

The Ruling 

The residuary clause of Decedent’s will, admitted to 

domiciliary probate in State Y on February 28, 1974, 

provided in part as follows: 

All the residue of my estate, real and personal 
and wherever situate, I devise and bequeath 
to my issue who shall survive me, per stirpes 
and not per capita. In the event that any of 
my issue renounce his or her interest in my 
estate arising under this clause, such issue shall 
have the right to appoint all or any part of such 
interest, subject to any conditions, trusts and 
restrictions as such renouncing issue may de- 
termine, to any of my issue and the ~pouses of 
any of my issue. Siach right shall be exercised 
in writing and delivered to my executors 
within one year after the qualification of my 
executors;... 

On February 27, 1975, Decedent’s son gave the 

appropriate notice to the executors and to the probate 

court that was required in order to renounce the re- 

siduary gift and to exercise the special power of 

1 I.R.B. 1976-17, 22. 
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appointment in favor of a daughter-in-law and two 

grandchildren. Under the law of State Y a beneficiary 

is authorized to renounce a testamentary gift of prop- 

erty and still control its disposition through the exer- 

cise of a special power of appointment. Accordingly, 

the probate court of State Y accepted both the re- 

nunciation and the exercise as validly made. 

The gift tax regulation2 that determines the conse- 

quences of such a disclaimer reads as follows: 

Tile gift tax also applie.s to gifts indirectly 
made. Thus, all transactions whereby property 
or property rights or interests are gratuitously 
passed or conferred upon another, regardless 
of the means or device employed,, constitute 
gifts subject to tax. Where the law governing 
the administration of a decedent’s estate gives 
a beneficiary, heir, or next-of-kin a right to 
completely and unqualifiedly refuse to accept 
ownership of property transferred from a de- 
cedent (whether the transfer is effected by the 
decedent’s will or by the law of descent an~! 
distribution of intestate property), a refusal 
to accept ownership does not constitute the 
making of a gift if the refusal is made within 
a reasonable time after knowledge of the exist- 
ence of the transfer. The refusal must be un- 
equivocable and effective under local law .... 
In any case where a refusal is purported to 
relate to only a part of the property, the de- 
termination of whether or not there has been 
a complete and unqualified refusal to accept 
ownership will depend on all of the facts and 
circumstances in each particular case, taking 
into account the recognition and effectiveness 
of such a purported refusal under the local law. 

It would seem from a reading of the above regula- 

tion that state law, which is referred to two separate 

times, is to be a dominant factor in measuring the 

efficacy of a disclaimer to perform its intended func- 

Reg. 25.2511-1 (c). 



tion. Nevertheless, although the ruling concedes that 

the law of State Y permits the type of disclaimer op- 

tion presented in the instant case and also concedes 

that the formal actions of the disclaimant complied 

with the requirements of local law, it holds that 

"... the substance of the transaction should be gov- 

erned by Federal law." Then, after a brief discussion 

of the principles contained in the first two sentences 

of the above quoted regulation, the ruling focuses 

specifically on the word ~unequivocal" (sic) in the 

fourth sentence of the regulation which it interprets 

to mean "unambiguous in its consequences." The 

ruling then goes on to hold that the disclaimant made 

a taxable gift when he exercised the special power 

of appointment on the following basis: 

If a beneficiary renounces a testamentary be- 
quest in the beneficia~"s favor, yet directs the 
renounced bequest to certain of the natural 
objects of the beneficiary’s bounty bv exercis- 
ing a special power of appointment which 
causes the property to be disposed of in a 
manner which is not specifically ascertainable 
from the terms of the decedent’s will, then the 
beneficiary has availed himself (or herself) of 
a positive opportunity to personally effect the 
ultimate disposition of the property in which 
the beneficiary supposedly has renounced the 
ownership interest. In these circumstances, the 
act of renunciation, rather than being an act 
of singular and unambiguous import, becomes 
uncertain as an indication or sign that the 
beneficiary has completed (sic) and unquali- 
fiedly refused ownership of the property given 
under the will. In effect, the beneficiary is 
making a transfer of the beneficiary’s own 
property interest. The disclaimer in this case 
serves only to disguise the essence of the entire 
transaction. To ascribe independent signifi- 
cance to these mutual rights and activities 
(i.e., renunciation of the absolute gift coupled 
with the grant of and the selective exercise of 
the special power of appointment) would exalt 
form over substance, and thereby defeat the 
uniform application o.f the revenue act by not 
taxing what is in actuality a transfer by the 
beneficiary. 

The Ruling seems to reflect a real sense of frustra- 

tion on the part of the Commissioner at the "loophole" 

made available through the selective nse of disclaimer 

options and to manifest an intent on his part to plug 

that hole to the extent possible--even at the cost of 

weakening the Service’s credibility bv the present 

overly broad and poorly reasoned ruling. In order to 

j. Ro,dney Johnson taught at the William and 

Mary Law School before joining the faculty of 
the University of Richmond Law School. He 
received a J.D. from William and Mary School 
of Law and an LL.M. from New York Uni- 

versity School of Law. He is the author of a 
number of articles in thc fields of estate plan- 
ning and fiduciary administration. 

facilitate analysis of the ruling, we might look at the 

following simple illustration of a pure disclaimer : 

A dies testate survived only a son, B, to 
whom he leaves his entire estate, and B’s son 
C. Under local law, if B disclaims the testa- 
mentary gift from A he will be treated as hav- 
ing predece~t~ed A with the end result that C 
will take the entirety of A’s estate under the 
local "anti-lapse" statutes. 

What happens, then, when B disclaims for the sole 

purpose of causing C to take the property directly 

from A and thus avoid the gift tax that would be 

imposed if B accepted the testamentary gift and then 

made an inter-vivos transfer of the same to C? ( 1 ) Has 

B not "caused the property to be disposed o.f in a 

manner which is not specifically ~kscertainable from the 

terms of the decedent’s will"? (2) Has not B "availed 

himself of a positive opportunity to personally efl’ect 
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the ultimate disposition of the property in which (he) 

supposedly has renounced the ownership interest"? 

(3) Has n~t .B "in effect" made a transfer of his 
property to C? (4) Does not the disclaimer in this 

case .serve "only to disguise the essence of the entire 

transaction"?. (5) Does not ascribing independent sig- 

nificance to these mutual rights and activities "exalt 

form over substance"? (6) Does not this disclaimer, 

if allowed, "defeat the uniform application of the 

revenue act by not taxing what is in actuality a trans- 

fer by the beneficiary"? Of course all of these questions 

are answered "yes" in this case, just as they were in 
the ruling. But it. is clear that B would not incur a 

gift tax liability in the hypothetical case as a result of 
his disclaimer while the disclaimant in the ruling did 

incur a gift tax liability. And these were the only 

reasons offered--except for the fact that the dis- 

claimant in the ruling accepted and exercised a special 

power of appointment which, standing alone, is never 

(he occasion for the imposition of a gift tax. 

It is submitted that the better view of the present 

fact situation is that the son was given two distinct 

gifts under the will--( 1 ) a power to draw the property 

to himself by accepting an outright gift and (2) a 

power to distribute the property among a specific 

class of beneficiaries established by the decedent-- 

and that he completely and unqualifiedly disclaimed 

the former and accepted and exercised the latter, as 

was expressly permitted under the law of State Y, 

which is made a primary consideration by the con- 

trolling regulation. Accordingly, no gift was made as a 

consequence of the facts recited in the ruling. While 

it is true that giving tax avoidance effect to such a 

transaction does place a premium on form, it must be 

remembered that the essence of a disclaimer is the 

exaltation of form over substance in the fullest sense 

of that phrase as is demonstrated by the simple hypo- 

thetical posed above. 

The Present Problem 

While the ruling may be quite wrong, one must 

recognize that it is the law of the land until such time 

as it is withdrawn by the Commissioner or overturned 

by the courts. Accordingly, it is necessary for this 

writer to refer to a plan discussed in these pages last 

yea~ which is clearly in jeopardy under the present 

ruling. In discussing ways to optimize the marital 

deduction, it was suggested that one might create the 

Johnson, Dra[ting /or the Optimum Marital Deduction, 
Va. Bar Ass’n. J. 3 (Jflly 1975). 
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traditional two-trust marital deduction will but, in- 

stead of giving the surviving spouse a general power 

of appointment over the "marital" trust and only a 

special power of appointment over the "family" trust, 

the estate planner seeking the optimum as opposed to 

the maximum marital deduction could give the surviv- 

ing spouse a general power of appointment over both 

trusts. Then, after the husband’s death (when the 

optimum transfer could be more accurately com- 

puted), the surviving spouse could reduce the amount 

of the property passing to her for tax purposes by the 

simple means of releasing her general powers into 

special powers to the extent necessary. This would be 

accomplished by her giving up the right to appoint 

to herself, her estate, her creditors, or the creditors 

of her estate, while retaining the power to appoint 

to anyone else in the world. This partial release of a 

general power into a special power has been recog- 

nized by statute4 in Virginia for over thirty years and 

it has been provided by statute5 for almost twenty-fiw 

years that if such a release is timely made it will 

operate as a disclaimer. This certainty bf result under 

established state law is of small comfort, however, iia 

the face of the Commissioner’s present posture of 

ignoring state law under analogous circumstances in 

order to focus on the substance of the transaction 

which in turn will be "governed by Federal law." Ac- 

cordingly, it would be clearly imprudent, at this time, 

to use the plan as originally described. 

A Solution to the Problem 

The present inability to follow the "optimum" ’plan 

as originally described, however, does not mean that 

the "optimum" plan must be abandoned. One very 

minor modification will preserve the essence of the 

plan and render it invulnerable to the Commissioner’s 

attack under Rev. Rul. 76-156. One should begin 

by drafting the will exactly as described in the previous 

article, and then add the following language: 

In the event that my wife, (X), should dis- 
claim the general powers of appointment 
granted her in Article .... , above, either as to 
all of my estate or to any portion thereof, then, 
as to such property over which the general 
power h~ been so disclaimed, I give the XYZ 

(Continued on page 22) 

4 Va. Code Ann. Section 55-279(2)(b) (Repl. vol. 1974).. 

~ Va. Code Ann. Section 55-286.1 (Repl. vol. 1974). 



HON. DOUGLAS M. SMITH 

THE REGIONAL ADULT CORRECTIONAL FACILITY: A NEW 

ALTERNATIVE IN CRIMINAL JUSTICE 

T HE Peninsula area of the Commonwealth of Vir- 

ginia is undertaking a pioneering and far-sighted 

step into the field of adult corrections by creating a 

regional adult correctional facility. The cities of New- 

port News, Hampton, Williamsburg, and Poquoson 

and the counties of James City and York are working 

together in the designing and building of a regional 

adult correctional facility for the purpose of housing 

adult low-security misdemeanants. 

Through the tremendous cooperation of the cities 

and counties involved a location has been determined 

for this facility and all of the cities and counties along 

with the federal government and the Commonwealth 

of Virginia will share in the expense of building and 

maintaining this facility. The location selected has 

already been approved by all of the governing bodies 

and is centrally located and is easily accessible from 

all of the jurisdictions involved. 

Because the regional corrections facility concept is 

relatively new to our state, and because it has sig- 

nificant ramifications for bench, bar, and public alike, 

it is important that the readership of the Journal be 

familiar with the nature and purposes of this important 

development in Virginia’s criminal justice system. 

Purpose and Organization 

The aim of this facility is to have a community 

based correctional facility which will house low- 

security inmates, with emphasis being placed on re- 

integrating the inmate back into the community. It is 

also felt that it will be economically advantageous to 

place this facility within the community because the 

community’s resources can thus be utilized. A central 

regional correctional facility offers the advantages ot 

better programs, greater efficiency and increased possi- 

bilities for federal and state funding of capital and 

operating expenses. A regional facility will serve as a 

nucleus for other components of a total correctional 

services system, including a whole range of treatment 

and rehabilitation programs. 

Douglas M. Smith was born August 21, 1929 

in Newport News, Virginia, attended local 
schools and was graduated from Newport News 

High School in 1947. He was graduated from 
Washington & Lee University with a B.A. 

degree in 1951 and graduated from Washington 
and Lee Law School with his J.D. degree in 

1953. Judge Smith was admitted to the Vir- 
ginia Bar in 1952. He entered practice of law 

in 1953 with Hall & Martin, later became a 
partner and then a partner with Martin, Smith 
& Hornsby. He was appointed to Corporation 

Court Bench July 1, 1961, and is now Judge of 

the Seventh Judicial Circuit. He is a member 
of the Newport News Bar Association, Virginia 
State Bar, American Bar Association and past 

member of the American Judicature Society. He 
served one term with the Executive Cominittee 

of Judicial Confercnce and is a present member 

of the Ethics Committee of Judicial Conference. 
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The regional correctional facility is to be run by the 

Peninsula Correctional Council, composed of appoint- 

ments made by the city councils, county board of 

supervisors, and the judiciary of each political sub- 

division. This Peninsula Correctional Council will also 

include as voting members the Director of the De- 

partment of Corrections, the Chief Probation and Pa- 

role Officer of District No. 19, and the Director of 

Division of Alcohol Services, making a total of 15 

persons on the council. It is the responsibility of this 

council to establish its own organization and by-laws 

and further to implement working agreements with 

the municipalities and counties involved. They will 

seek out and employ the superintendent of corrections 

and oversee the facility much the same as a board of 

directors of any corporation. This being a new concept 

in corrections this council will be plowing much new 

grou.nd in setting up the proper management of this 

facility. 

"It is widely recognized that regional or community 

based correctional systems represent a viable alterna- 

tive to the centralized state penal structure, especially 

in delivering services in the area of low-security con- 

finement and rehabilitation. 

Sentenced misdemeanants are now serving short- 

term sentences in the region’s local jails and the New- 

port News City Farm, generally without programs or 

treatment of any kind. 

Inasmuch as most offenders ~eturn to the community 

following their release from corrections, the best way 

to protect the community is to return the offender to 

society a better person than when he was committed. 

Programs that hopefully can be implemented by use 

of surrounding services and those located at the fa- 

cility to accomplish this purpose are narcotic and 

alcohol treatment; education and work release; voca- 

tional training; group and individual counseling; and 

psychiatric help. 

Use of the Facility 

To make the Regional Adult Correctional Facility 
a success it must be used by the area courts. How can 

the judiciary make use of this facility? Being ~/jurist 

who ’has had the benefit of a city farm I believe my 

fellow jurists in the regibn will find the facility an 

answer to many of their problems. There is not a 

criminal term that goes by .that I haven’t made use of 

our city farm. But a criminal term has never gone by 

that I have not wished for a place to send a drug 

addict or alcoholic or an offender who has needed 

counseling or psychiatric help. In addition, there are 

many offenders that simply do not belong in the state 

system with the hardened criminals and undesirable 

elements that are found there. 

It is true that offenders sentenced to the facility will 

not be incarcerated for a long period of time, thus 
giving only a short period for rehabilitation programs 

to be implemented. However, a 12 month sentence on 

our local city farm is almost equivalent to a 4 year 

penitentiary sentence when they are being released as 

soon as they are eligible for parole. 

It is my hope that, even though confined for a short 

period, in some cases such as drug and alcohol addic- 

tion the offender will continue his program after re- 

lease in a community service. 

Furthermore, an offender who has a good job in 

the community can continue to work on work release" 

keeping his family off welfareS; or paying support for 

his children under court order; or paying his fine and 

cost, or making restitution tq a victim of his crime. 

How many times has a judge had an offender who 

is attending a community college or technical institu- 

tion who feels the .crime warrants incarceration but 

hates to interrupt his education? Or suppose that you 

have a young adult charged with a burglary. You are 

willing to reduce the charge to trespass. He needs 

counseling but you feel you can’t rely on him or his 

family to get it if he is left on his own. With this 

facility he can be incarcerated and placed in a counsel- 

ing program. 

I am looking forward to having a facility such as 

this that will provide the middle alternative that I 
and the other judges of the area need between the 

state correctional system and suspended sentences--a 

facility that gets the offender off "the street" thus 

protecting society; which is a deterrent and yet hope- 

f.ully accomplishes the purpose of returning the 

offender to his community a rehabilitated person. 



MEDICAL MALPRACTICEuLEGISLATIVE PROPOSALS 

FOR RADICAL ALTERATION OF THE TORT SYSTEM 

Young Lawyers Section Moderator: 

KENNETH S. WHITE, Lynchburg 

On the Panel: 

RAYMOND S. BROWN, M.D., President, Virginia Medical Society 

AARON M. LEVlNE, District o[ Columbia 

JEROME S. WHITNEY, JR., Senior Vice-Pcesident, 
Commercial Union Assurance Companies 

Boston, Massachusetts 

H. PETER HUDSON, Insurance Commissioner, State o[ Indiana 

ANDREW P. MILLER, Attorney General, Richmond 

Introduction 

A T the midwinter ineet]ng of the Virginia Bar Asso- 

ciation in Williamsburg, the Young Lawyers 

Section sponsored a panel discussion on proposed legis- 

lation which is designed to solve the problem of esca- 

lating malpractice insurance rates and the impact of 

these rates on the medical profession and the public. 

Rosewell Page, III, of Richmond organized the pro- 

gram and Kenneth S. White served as moderator. 

For the purpose of providing insight into the multi- 

faceted medical malpractice problem, the panel was 

comprised of distinguished speakers representing vari- 

ous and competing interests: the medical profession, 

the plaintiffs, the insurance industry and government. 

Raymond S. Brown, M.D., President of the Vir- 

ginia Medical Society and Past President of the Mid- 

Tidewater Medical Society, spoke from the physicians’ 

EDITOR’S NOTE: This is an edited transcript of the panel 

discussion sponsored by the Young Lawyers Section which 

took place in Williamsburg during the 1976 Winter Meeting 

of the Association. Editing of the transcript was accomplished 

by Charles Midkiff, Editor, Young Lawyers Contributions. 

viewpoint. Dr. Brown, a native and resident of Glou- 

cester, Virginia, was graduated from the Medical 

College of Virginia in 1945, after which h~ served as 

a medical 9fficer in the United States Navy. He is a 

member of the American Board of Family Practice, 

The American Medical Association, The Ame~can 

Academy of Physicians, and he is a Charter Fellow 

of the American Academy of Family Physicians. ’ 

Speaking on behalf of plaintiffs and plaintiffs’ at- 

torneys was Aaron M. Levine who.specializes in medi- 

cal malpractice cases. Mr. Levine received his B.A. 

from Brooklyn College in 1958, and his LL.B. from 

George Washington. University School of Law in 

1960. He has served as Staff Assistant for the Honor- 

able Jacob Javits (R.-N.Y.). He is a member of the 

American Bar Association, the District of Columbia 

Bar Association and The American College of Legal 

Medicine. 

Jerome S. Whitney, Jr,, Senior Vice-President of 

the Commercial Union Assurance Companies traveled 
from Boston to address the Association. Mr. Whitney 

was graduated from College of the Holy Cross and the 

Rutgers University School of Law. He has served on 

the American Insurance Association subcommittee 
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studying malpractice problems and contributed to 

their report which recently was delivered to the Na- 

tional Association of Insurance Commissioners. Mr. 

Whitney is responsible for the complete, nationwide 

claims operations of Commercial Union and has been 

adjusting medical malpractice claims for nearly twenty 

years. 

H. Peter Hudson is presently Insurance Commis- 

sioner for the State of Indiana where a model mal- 

practice bill has been enacted. Mr. Hudson was 

graduated from the University of Minnesota in Mortu- 

ary Science. He has served as President-Elect of the 

Board of Directors of the Independent Insurance 

Agents of Indiana and the Governor’s Advisory Com- 

mittee. 

Andrew P. Miller received his A.B. Degree (magna 

cum laude) from Princeton University and his LL.B. 

Degree from the University of Virginia. He is a mem- 

ber of Phi Beta Kappa, the Raven Society and the 

Order of the Coif. The Attorney General spoke to 

the Association regarding legislation pending before 

the Virginia General Assembly. 

Raymond S. Brown, M.D. 

President, Virginia Medical Society 

I will try to summarize the causes of the professional 

medical liability crisis. The primary problem is that 

society has chosen to pay for 

medical disabilities, often regard- 

less of the cause, with the mal- 

practice insurance dollar. With 

inflation and many other factors, 

this dollar just is not big enough 

to do the job. The numerous fac- 

tors leading to and influencing 

the problem have been discussed 

at length, i.e., factors such as the 
emphasis on and expansion of legal rights, the im- 

pact of the media, and the impersonalization of medi- 

cine by technology (in that we give more scientific 

but less personal care). Also, the increased proficiency 

of our lawyers and the increase in litigation costs raise 

the overall price of malpractice insurance. 

As a result of these factors, professional medical 

liability seems no longer an insurable risk, as the law 

and society are presently structured. The number of 

judgments and the amounts of these judgments are 

no longer based on the fault of those in the health 

care system, but rather on meeting the needs of the 

patient or the medically disabled person. These in- 
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creasing number of awards and their amounts have 

made it virtually impossible for insurance companies 

to predict the expenses of the program and to find 

appropriate premiums. Yet in the present climate of 

freely given awards, it is readily understandable that 

doctors are afraid to practice without insurance to 

cover instances of rnaloccurrence. Hence, there are 
threats of strikes and there have been actual strikes. 

However, thanks to the St. Paul Insurance Com- 

pany, Virginia physicians can still get coverage. In 

the future, however, we are certain to face a crisis in 
available coverage. Other states have found that the 

real solution to the pro.blem must come from their 

State legislatures. Legislative action is necessary be- 

cause the present insurance apparatus has either failed 

or is failing. Under the present seemingly obsolete 

malpractice insurance arrangement, fear of suits is 

causing physicians to practice defensive medicine and 

is increasing the cost of medical care. They are taking 

more x-rays, conducting more laboratory procedures 

and seeking more consultations. They do this to pro- 

tect themselves because they fear being sued. Some 

physicians are even backing away from performing 
high risk procedures. This is particularly true of 

neurosurgeons. If malpractice insurance is not avail- 

able in the future, Virginia health care will suffer as a 

result of older doctors seeking early retirement because 

they cannot spread the high cost of premiums over 

their limited income. If insurance is not available in 

the future, moreover, the high level of Virginia health 

care will suffer because young physicians will go to 

other states because they either cannot get insurance in 

Virginia, or cannot afford it. 

What is the solution? The solution does not seem 

to be insurance only. Ever increasing insurance pre- 

miums simply increase the costs of medical care and 

perpetuate a system with inequitable distribution of 

awards for medical disability and a very small return 

for the patient. The Medical Society of Virginia 

realizes that no legislative action in the General As- 

sembly of Virginia can be expected unless the laws 

enacted benefit the public at least as much as they do 

the medical profession. We do believe that our pro- 

posed legislation based on the Indiana bill does just 

that. This will be discussed further by other members 

of the panel. 

Before ending this formal presentation, may I speak 

for a moment as a physician citizen, living a sheltered 

and favored life in the "land of the life worth living," 

Gloucester County. We know what happened when 

suits relating to work accidents became unmanageable 



Workmen’s Compensation was created. In the area 

of automobile personal injury litigation, the situation 

is becoming unmanageable and states are switching to 

no-fault insurance programs. We are facing the same 

crisis now in medical liability. 

I do not believe that the cause of the problem is 

the legal profession, and I assure you that the over- 

whelmingly majority of physicians in Virginia are 

conscientious and capable. The problem is that our 

society has become litigation oriented. Probably my 

viewpoint is biased, but I believe that unless this 

trend can be controlled, the whole tort system is go- 

ing to fall on its face. Personally, I would like to see a 

legal climate in which the plaintiff had to prove 

malicious intent before he could collect. At the other 

end of the spectrum we have physicians who are pro- 

posing substantive and procedural solutions similar 

to Workmen’s Compensation. 

Somewhere between these extremes, there certainly 

is a middle ground and the Medical Society of Vir- 

ginia’s bill strikes that middle ground. 

Aaron M. Levine 

District o[ Columbia 

More than sixty years ago George Bernard Shaw 

said that, "Any sane nation having observed that you 

can provide for the supply of 

bread by giving bakers a pecuni- 

ary interest in baking for you 

should go on to. give a surgeon a 

pecuniary interest in cutting off 

your leg, is enough to make one 

despair of political humanities." 
¯ ~ We in the plaintiff’s malpractice 

~ bar have coined some definitions 
Levine as to the medical specialties: 

"An internist knows everything, does nothing. A sur- 

geon knows nothing; he does everything. A psychia- 

trist knows nothing and does nothing. The pathologist 

knows everything and does everything, but it’s too 

late." 

I speak on behalf of the present system. According 

to the American Insurance Association review of 

10,000 cases last year and the Secretary of HEW re- 

port, the present judiciary and average jury are more 

than competent to assess liability and damages in 

medical malpractice cases as exhibited by the fact that 

80% of the verdicts are returned in favor of the 
doctor, most of the good ones having been settled. 

Any attempt to limit the present remedies of injured 

patients by restricting their rights or amounts of 

damages to be awarded will take away from the vic- 

tims of the system and give an economic benefit, not 

only to the physicians, but to drug manufacturers, 

the prosthetics industry, the surgical equipment in- 

dustry, and hospitals (profit and nonprofit). Should a 

drug company, reaping profits from an untested or 

overadvertised drug, be entitled to escape compensat- 

ing a person who was injured by drugs because the 

company can blame it on the doctor? That surely 

would be the case if doctors were exempted from the 

tort system, because the doctors then would not be 

available in court to point the finger back at the 

company. 

According to Senator Kennedy’s book on Health 

Care in America, 10% of licensed physicians are 

suffering from either alcoholism, drug addiction, se- 

nility, emotional instability, avarice or the lack of 

motivation to keep up with new developments or en- 

gage in postgraduate studies. 

There is no effective system to detect and deter this 

minority group of physicians other than malpractice 

litigation before a judge and a jury. So long as medical 

societies continue to be protective rather than discipli- 

nary, physician’s protestations at having to pay for the 

mistakes o.f those they know to. be incompetent, but re- 

fuse to sanction, must be discounted. Hospital utiliza- 

tion committees, tissue committees, Blue Cross, Medi- 

care all look the other way. Malpractice litigation with 

punitive damages and the resultant publicity seems to 

be the o.nly effective system for uncovering, exposing 

and compensating. For example, it took a plaintiff’s 

attorney in Gonzales v. Nork, (Sup. Ct. Calif. Co. 

Sacramento No. 22 85665 (1973)) to expose a phy- 

sician who admitted doing hundreds of unnecessary 

laminectomies to keep his drug habit alive. 

On the other side of the coin, the medical profession 

does have a legitimate complaint in the area of nui- 

sance claims. They are a disgrace to the Bar. I am not 

talking about the small claim nor the difficult to prove 

claim. I am talking o.f those cases where no in-depth 

investigation or evaluation of the claim is made prior 

to suit, and when 50 days before trial no depositions 

have been taken or medical work-up has been done. 

Where tragic injuries are traded off against a few 

thousand dollar settlement by the carrier rather than 

risk a verdict although the case is without merit. These 

should be stopped. 

The AIA study of 10,000 claims completed last 

year supports the position that the increase in mal- 

practice litigation is not due to avaricious lawyers, nor 
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the crumbling of the conspiracy of silence, nor the 

impersonal modern health care delivery format. It is 

due to the increased incidence of malpractice. To 

destroy or weaken the common law rights and reme- 

dies of the public because insurance carriers cannot 

make money writing these policies however is to 

throw out the baby with the wash. 

Last I consider the contingency fee, deemed by 

doctors as the greatest disease since the plague. No 

one complained when Shell paid a Washington firm 

Four Million Dollars to defend them in the Bugstrip 

and Deldro.n case. No one complains when gas trans- 

mission pipeline companies pay millions of dollars to 

attorneys. But when it comes to paying an attorney 

who spends 1000 hours to obtain compensation for 

human suffering the hue and cry begins. It costs o.ur 

little office to have nurses translate medical records, 

to have residents find iournals and articles, to. have 

experts develop our questions at depositions, and to 

fly in experts to testify. These are complex, difficult 

cases. And since the poor get the worst medical care 

any attempt to limit the contingency fee would affect 

them the most. 

I do have a few suggestions. One is a specialized 

Bar. That is, attorneys who know what cases are com- 

ing up, are familiar with the cases, and who are 

familiar with what doctors are coming into court 

most. We would never allow an ophthalmolo.gist to do 

a hysterectomy and yet any attorney can handle any- 

thing from tax to medical malpractice. I think a 

specialized Bar with formal medical education of some 

sort would decrease litigation costs, the need for con- 

sultants and would prevent much nuisance litigation. 

Number two is instantaneous medical record release. 

We sho.uld be able to file a petition in the courthouse 

and go directly to the hospital or the doctor’s office 

with a subpoena duces tecurn, and get those records 

on the spot. In half of all the cases that come into our 

office, we have to di~uade litigation after seeing the 

medical record. But what we have to go through to 

get those records and the amount of magical washing 

that takes place is unbelievable. 

Thirdly, a $500 filing fee in any case where the 

ad darnnum is over $10,000 should be charged as costs 

in the case. Fourth, a pretrial arbitration panel 60 

days before trial should be utilized. In New York a 

doctor and a lawyer, drawn by lot, sit with the pre- 

trial iudge and review the case. If the vote of all three 

is unanimous, the vote is conveyed to the jury in open- 

ing statements, should the parties go to court. 

Fifth, there should be created a special medical real- 

practice trial calendar. Judges would know then who 

is coming into court and which attorneys are bring- 
ing nuisance cases. 

Sixth, there should be court approval of attorney 

fees, I think this would do a lot to negate the public 

image of the negative aspects of contingent fees. In 

this connection, there should be a closing statement 

by plaintiff’s counsel advising the court of the facts 

in the case, the work done, and the fee requested. This 

closing statement should be sent to the medical licens- 

ing authority of the State. 

In conclusion, as long as the medical profession 

desires to be first in income in the United States, and 

as long as it continues to fail to police itself its mem- 

bers should be in the same courtroom as everyone else. 

Jerome A. Whitney, Jr. 

Senior Vice-President 

Commercial Union Assurance Companies 

From an insurance standpoint, it isn’t very difficult to 

recite what the malpractice problem is as far as we 

are concerned. Insurance is one 

of the few products that is priced 

and then sold for performance at 

some future date at an unknown 

ultimate cost. If written on an 

occurrence or accident basis, the 

policy that was sold this morning 

mav not be called upon for sev- 

eral years to provide the protec- 

tion for which it was purchas, ed. 

This is true because it usually provides protection to 

the insured for a given period of time, one year, for 

his acts of negligence arising from his performance as 

a physician. 

Actuaries and underwriters are called upon in the 

pricing process to anticipate what verdict will be 

awarded, how many claims will arise, what premiums 
will be needed to pay for the awards for the claimants, 

the fees to be charged by defense counsel and all other 

expenses, plus a reasonable profit. They can do so in 

nonvolatile lines of business with a great deal of 

accuracv. However, when faced with the following 

statistics, their task becomes next to impossible. 
In 1970, only five awards exceeded $300,000 in 

California. In 1974, 36 awards exceeded that figure. 

There have been 19 settlements in excess of One Mil- 

lion Dollars in the State’s entire historv. Thirteen of 

them came between January, 1973, and May, 1975. 

A recent study by the Insurance Service Office shows 

Whitney 
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that nationally the average annual charge in paid 

claim costs is 10.2% and the average annual charge 

in claim frequency is 12.1%. In an attempt to analyze 

recent claim patterns, a preliminary report by an in- 

surance industry committee indicates the following: 

the average time between an incident date and the 

disability date is one month. The average time it takes 

for reporting of a malpractice incident is 13 months. 

It takes 17 more months to dispose of the claim on 

the average. This means that for a period of 30 

months, the carrier has no idea of the ultimate cost 

or the proper pricing of the policies currently being 

issued. Over 50% of malpractice claims go to suit. 

Seven percent are tried to verdict. The average cost 

of awards is $45,000; 80% of all incidents occur in a 

hospital; 75% o.f economic loss is lost income, and this 

one was a shocker to me--awards or settlements over 

$100,000 represent 2.5% of the incidents, but on the 

other hand, they equal more than 50% of the settle- 

ment dollars. So much for statistics. 

A multitude of plans to change the traditional in- 

surance system for malpractice because of the soaring 

rates are being considered. In the short run, these 

changes may be both useful and necessary. However, 

it is my considered opinion that the change in the 

underwriting system will not cure the root cause of 

the problem. There just is not a broad enough base of 

physicians to suppo.rt the payments required to re- 

spond to the increase in the number of claims and to 

respond to the amount of the payment. Further, if the 

insurance industry cannot price the product properly 

on a current basis, how will others do so? 

I would like to offer some observations on legislative 

change that would go a long way towards improving 

the situation. I believe the question is, are we willing 

to place limits on the right of recovery of patients who 

suffer injury due to the negligence of a physician? If 

the answer to this question is no on all counts, then 

we have not attacked the problem; we have treated 

the symptom, high premium, and not the disease, 

uncontrolled awards. 

I suggest the legislators should consider bills which 

will result in the elimination of the ad damnum clause, 

mandatory annuities for larger awards, special verdicts 

stating the elements of damage upon which the awards 

were made, mandatory peer review and better self- 

policing, more reasonable statutes of limitation, prior 

notice before filing suit, improved definitions of in- 

formed consent, a compensation formula for death 

and permanent and total disability, binding arbitra- 

tion, the jury or judge must fully consider the bene- 

fits the plaintiff has received from other sources, and 

the abolishment of any presumption of negligence on 

the part of a defendant doctor. 

I recognize we have Constitutional and other 

hurdles to overcome. Eventually, we will join together 

to correct the situation by reforming the reparation 

system. I suggest we start now. 

Finally, if my sixteen-year-old crystal ball has not 

failed me, I think I see a new problem for the insurers 

and their insureds on the horizon. It has been reported 

that an insurance rate increase of 125% has just been 

requested by the insurers of a gro.up of professionals in 

the State of New Jersey. That group is the attorneys 

in New Jersey and their legal malpractice carrier has 

made the request. As you can see, whatever influence 

you can exert to modify the law of reparations may 

serve your best interests in the future. Thirty six thous- 

and dollars a year for medical malpractice insurance 

in California and a 125% increase in legal mal- 

practice rates in New Jersey is sufficient stimulus for 

immediate reform. 

H. P. Hudson 

State Insurance Commissioner [or Indiana 

The impetus for medical malpractice legislation 

adopted by the Indiana General Assembly in its 1975 

session came from the Indiana 

Medical Association. After much 

research and dialogue with the 

insurance industry and the legal 

fraternity, the Medical Society 

had legislation prepared when 

the Assembly opened its session. 

Due to a concerted effort by the 

Medical Society which prompted 
Hudson         significant public pressure, the 

House of Representatives, under much duress and in 

a highly emotional environment, adopted the pro- 

posed legislation without change. The Senate rejected 

the legislation and in the final hours of the Assembly 

redrafted the bill with input from the legal profession 

and the insurance industry. The amended bill was 

enacted. 

If the objective of the frmners of the legislation was 

to bring abo.ut market availability, that objective has 

been reached to some degree. While another objective 

may have been to bring about reduced insurance 

premiums, there is serious doubt if such an objective 

will be reached. Nonetheless, the new law will pre- 
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vent as rapid an escalation of premiums as might 

have occurred without it. 

Basically, the problem has been one of insurance 

availability and its cost. If costs to settle claims in- 

crease so must premiums for the coverage. 

In my view, the causes of increased claims costs are: 

(1) as human beings, subject to error, health care 

providers do commit malpractice; (2) some attorneys 

file non-meritorious claims with the full thought that 

a company will compromise the claim rather than to 

defend it because it is less expensive; (3) some in- 

surance companies compromise claims because it is 

less expensive than defending them and thereby, in 

their opinion, this reduces the ultimate cost of in- 

surance; (4) jurors are ill-prepared to make technical 

judgments of law and medicine and thereby quite 

often render verdicts and make awards based upon 

emotion rather than fact; and (5) society in general 

is holding the medical community responsible fo.r bad 

results as opposed to negligent acts. 

Our legislation limits total possible recovery to 

$500,000 per patient. The first $100,000 comes from 

the insurer of the health care provider and the addi- 
tional $400,000 comes from our Patients Compensa- 

tion Fund. The Fund is financed by the health care 

provider’s paying into the Fund an equal amount to 

10% of their insurance premium. A health care pro- 

vider who files evidence of having $100,000 insurance 

coverage per claim and who pay the 10% surcharge 

will have their individual liability limited to $100,000 

for each claim. No health care provider is required to 

come under the Act, but their liability is not limited 

if they do not do so. 

Our legislation also requires a review of each claim 

by a Medical Review Panel before it can be sub- 

mitted to a court. This Review Panel can only render 

an opinion and it has no binding effect on the case. 

However, claims that can be settled without going to 

court do not require scrutiny by the Medical Review 

Panel. 

Our legislation created the Indiana Medical Mal- 

practice Insurance Authority to assure a market for 

insurance for health care providers who could not 

obtain insurance from the private marketplace. This 

Authority presently insures 191 physicians and sur- 

geons out of 5,000 practitioners, one dentist out of 

2,300, 30 nurses out of 30,000 and three hospitals out 

of 125. So it appears the private marketplace is mak- 
ing insurance available. 

Our legislation has encouraged one company to 

apply for admission to our state to write medical mal- 

practice insurance. We have admitted them, but only 

time will tell as to the wisdom of their decision. 

I do not feel we have found the absolute solution 

with our legislation, but I do believe we have taken 

some steps in the right direction. Health care service 

is vital to every, citizen and it must be maintained. I 

anticipate it will take two years to assess what effect 

our legislatio.n will have on maintaining the high 

quality of the delivery of health care. 

Andrew P. Miller 

Attorney General o[ Virginia 

There are really two distinct problems as I see them. 

First of all, the availability of insurance, and secondly, 

the process by which claims are 

adjudicated. 

One of the steps which I am 

confident will be taken at the 

upcoming session of the General 

Assembly is the creation of a 

Joint Underwriting Association 

(JUA). The Insurance Com- 
missioner has prepared a bill 

Miller         which will be revised in the legis- 

lative process, but which, nonetheless, addresses itself 

to the question of the availability of insurance. 

The JUA’s board of directors would consist of in- 
dividuals from the insurance industry, from the agents’ 

association, fro.m the Medical Society of Virginia and 

from the Virginia Hospital Association. The plan of 

operation would be developed by the Board of Di- 

rectors, approved by the Commissioner and the asso- 

ciatio.n would then begin to issue policies. This could 

be done by contracting with an insurance carrier so 

that there would be a single company to afford such 

coverage, to handle claims which might arise and to 

litigate when necessary. There would be a retrospec- 

tive premiuTn provision so that if losses exceeded pro- 

jections a surcharge could be imposed on the policy- 

holder. The association itself, of course, would be 

nonprofit. 

I also have a comment I would like to make con- 

cerning that aspect of the Medical Society’s bill which 

would establish a risk management authority, an 

assigned risk plan, if you will, to be operated by the 

the State, unlike other assigned risk plans with which 

we are familiar. I think that this concept mav have 

constitutional problems. I am aware of the fact that 

there are certain Justices of the Supreme Court in the 
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room, and any comment I make at this point is tenta- 

tive, since if the plan is adopted by the legislature, 

I would of course have to advocate~its constitutionality. 

I will concede, however, that there may possibly be a 

valid argument that the Credit Clause of our Virginia 

Constitution, Article X, Section 10, would prohibit the 

establishment of this type of authority. 

In the case of Button v. Day, in 1968, the Industrial 

Building Authority Act was considered, and the Su- 

preme Court of Virginia determined that Act to be 

unconstitutional. The Court based its ruling on the 

fact that one of the provisions allows th’e guarantee of 

loans which private industry was receiving. The ex- 

tension of public resources to aid individuals in ob- 

taining malpractice coverage would, I believe, also 

be deemed a use of the State’s credit for private pur- 

poses. 

There are also proposed reforms about which I am 

skeptical such as the elimination of the ad damnum 

clause. I think it probably does not make a great deal 

of difference, except perhaps as a consequence of 

occasional newspaper stories, to the outcome of par- 

ticular cases. Any skillful trial lawyer can develop 

whatever sum he feels is needed by his client in the 

course of presentation to the court and jury without 

the necessity of reference to the written complaint. 

There are other areas, such as the collateral source 

rule, in which realistically I would be very surprised 

to see any change. -In 1974, the General Assembly 

strengthened the collateral source doctrine here in 

Virginia. I think that it is generally believed that it 

would be unfair to allow someone who has com- 

mitted a tortious act to take advantage of insurance 

coverage which is provided as a consequence of prior 

expenditures by the injured individual. 

I would like to mention several legislative proposals 

which are designed to affect the adjudicatory process. 

First, it has been suggested that a ceiling be impQsed 

on recovery. In Virginia, at least at the present time, a 

ceiling of $500,000 as is contained in some of the 

legislation which the General Assembly will consider 

is really cosmetic because there has not been a settle- 

ment or.a judgment in excess of that amount. I realize, 

of course, it may occur in the future. In addition, I 

think the proposal is probably unconstitutional under 

both the State and Federal Constitutions. Although 

theState Constitution, Article VI, Section 14, pro- 

hibits special legislation, this concept would inure to 

the special benefit of health care providers. No other 

group would have the same immunity to lawsuits in- 

stituted against them for tortious conduct. Under the 

Fourteenth Amendment, we run into due process and 

equal protection problems. Unlike the Workmen’s 

Compensation laws, no benefit is being substituted for 

the cause of action denied; there is, for example, no 

greater certainty or immediacy of recovery. 

Another mechanism, in much of the legislation 

which will be considered, is the mandatory screening 

panel. This is an issue which may not be finally re- 

solved at the upcoming session of the General Assem- 

bly since we have not had an opportunity to observe 

the track record of similar approaches operating in 

othdr States. 

Clearly the existence of a screening panel might go 

a long way to weeding out frivolous nuisance claims to 

which Mr. Levine referred. I think for the legal pro- 

fession to oppose the creation of this mechanism, on 

the ground that every time a suit is filed the lawyer 

can justify his action, is incorrect. 

As far as attorney’s fees are concerned, some of the 

legislation does have specific limitations on the amount 

of fees which can be charged. I agree with Mr. Levine 

that the contingent fee is terribly important for many 

individuals who in the absence of such arrangements 

would not be able to go into court and obtain what- 

ever justice is due them. Consequently, the idea of 

abolishing the contingent fee should be rejected. 

Besides the measures I have discussed, there will be 

legislation introduced relating to mandatory continu- 

ing medical education. This is a proposal which ob- 

viously has implication for other professions. I would 

be surprised if such legislation passed at this upcoming 

session. By the same token, I think it is important for 

everyone concerned to recognize--as we did yesterday 

at this m, eeting--that our professions should be headed 

in this direction. In my view, mandatory continuing 

education is probably going to gain widespread favor 

in this country within the next ten years. Our disci- 

plines should admit that certain of our brothers and 

sisters have not kept abreast of what has been going 

on and, consequently, are rendering inadequate pro- 

fessional service. 

I have enjoyed being on this panel this morning 

because it has developed some of the critical issues 

with which we are confronted. I am afraid that de- 

bates which ensue, in legislative halls, may have a 

tendency to deteriorate into fingerpointing about 

which group is responsible for the problem. This has 

certainly occurred in other States and I hope very 

much that we in Virginia can avoid it. 
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Revenue Ruling 76-156 

(Continued [rom page 12) 

Bank6 a special power of appointment exer- 
cisable among such of my kindred and spouses 
of my kindred as the XYZ Bank in the sole ex- 
ercise of its absolute discretion shall determine 
to be best in the light of circumstances existing 
at the time of such exercise. The special power 
of appointment’ herein given to the XYZ 
Bank may be exercised at any time or times 
during my said wife’s lifetime and must be 
exercised no later than .................... 7 following 
the death of my said wife. To the extent that 
the power is not validly exercised within ........ 
following the death of my said wife, the corpus 
then remaining shall be distributed, per stirpes, 
.among my then surviving issue? 

It is anticipated that the XYZ Bank, though having 

absolute power over the appointments to be made, 

~ill not be unmindful of such advice as the surviving 

spouse may choose to offer concerning to whom ap- 

pointments should be made and how much should be 

6 This would normally be the corporate fiduciary, but it 
would not have to be so. 

7 One must pick a time not exceeding twenty-one years in 

order to not violate the Rule against Perpetuities..If a long 

period is used, some attention must be given to the disposition 

of the income from the appointive property in the ifiterim. 

s Any time a power of appo, intment is used, the governing 
instrument should provide what limitations will or will not 
apply to the donee’s power, (.g., to appoint in trust, to create 
life estates, and remainders, to impose spendthrift restrictions, 
etc. 

set off to the various appointees? Accordingly, the 

shift of the actual decision making power to the cor- 

porate fiduciary, in the legal sense, will not operate to 

weaken the surviving spouse’s potential to affect the 

ultimate disposition of the property in the ordinary 

case. But, since the surviving spouse will be merely 

offering advice to the bank, as opposed to exercising 

the power herself, it is clear that no adverse gift tax 

consequences will arise under Rev. Rul. 76-156. 

In the event that it is not practicable to redraft an 

existing document that has been drawn along the lines 

of the original plan, the indicated course of action at 

the husband’s death (assuming the ruling is still in 

effect) would be to determine the optimum transfer as 

per the original plan and then to disclaim the general 

power of appointment over the surplus absolutely (as 

opposed to releasing it into a special power). This will 

result in the remainder interest in the disclaimed por- 

tion passing to the takers in default (typically the 

children) in equal shares after the death of the sur- 

viving spouse, and leave the surviving spouse in a 

position to make any desirable adjustments through 

the exercise of her general power of appointment. 

The ease with which the rifling can be out-flanked 

is believed to be further evidence of its unsoundness 

and it is hoped that the Commissioner will withdraw 

the ruling in the near future. In such event, a notice 

to that effect will appear in these pages. 

9 One could also add precatory language such as "I request 

but do not require that the XYZ Bank, in the exercise of its 

power, be guided by the wishes of my wife, (X)." This would 

seem to be not only unnecessary but also to border on waving 
a red flag, and thus undesirable. 
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Participants in Friday Evening Session 

HENRY J. ABRAHAM is an academi- 

cian who has achieved international 

recognition for his many and impres- 

sive contributions in the field of po- 

litical science. His areas of chief 

professional interest are constitu- 

tional law, civil rights and liberties, 

the comparative judicial process and 

American government. 

Mr. Abraham has served as a 

Fulbright Lecturer in American Po- 
Abraham         litical Science and Constitutional 

Law at both the University of Aarhus and the University 

of Copenhagen in Denmark. Before becoming the Henry L. 

and Grace Doherty Memorial Foundation Professor in Govern- 

ment and Foreign Affairs at the University of Virginia, which 

position he now holds, Mr. Abraham taught for ten years as 

a professor of political science at the University of Penn- 
sylvania. He is a consultant to the Subcommittee on the 

Separation of Power of the United States Senate Committee 

on the Judiciary and has written many books about consti- 

tutional law and judicial process. Among his publications are 

The [udiciary: The Supreme Court in the Governmental 

Process and Freedom and the Court: Civil Rights and Liber- 

ties in the United States. 

Mr. Abraham has received an A.B. degree in political 

science from Kenyon College, an A.M. degree in public 

law and government from Columbia University, a Ph.D. in 

political science from the University of Pennsylvania and an 

honorary L.H.D. degree from Kenyon College. 

CONGRESSMAN L. RICHARDSON PREY- 

MR brings to the panel a breadth 
of experience in public service on 

~ both state and federal levels. He 
has represented the Sixth District ot 
North Carolina in the United States 

House of Representatives since 1968. 

As part of his many legislative re- 

sponsibilities, he serves as a member 

of the House Committee on Govern- 

ment Operations. 
Preyer             Before becoming a legislator, Con- 

gressman Preyer practiced law, worked for a large bank, 

served as a Judge of the North Carolina Superior Court and 

presided as a United States Judge for the Middle District 

of North Carolina. In 1963 he resigned fi’om the bench to 

become a candidate for Governor of the State of North 

Carolina. He was defeated in the State’s second primary by 
a narrow margin. 

Congressman Preyer holds an A.B. degree from Princeton 

University and an LL.B. degree from Harvard University. 

In 1972 he was awarded honorary doctorates from both Elon 

College a~ad The University of North Carolina at Greensboro. 

1976 Summer Meeting 

of the Virginia 

be held July 15-17 at The 

Virginia. The Program 

to the Journal by the 

of the Association, Mr. A. 

PROGRAM 

THURSDAY, JULY 15, 1976 

Afternoon 

12:00 Executive Committee Luncheon Meeting 

--Cascades Room 

2:00 Registration Fee $25.00--Lobby Annex 

Evening 

6:00 

7:30 

10:00 

*President’s Reception in honor of The 

Honorable Mills E. Godwin, Jr.; The 

Honorable John N. Dalton; and The 

Honorable Andrew P. Miller South 

Terrace 

Dine Separately 

Reception Empire Room--Tendered to 

Members and Their Guests by the 

Lawye~ Title Insurance Corporation 

Morning 

8:00 

9:00 

9:30 

FRIDAY, JULY 16, 1976 

Breakfast Meeting of the Executive Com- 

mittee and Chairmen of Committees-- 

Dominion Room 

Registration-- (Continued) Lobby Annex 

Morning Session~Conference Center 

Presiding: William B. Spong, It., President 

Report of Committee on Admissions-- 

Vincent L. Parker, Chairman 

Report of Conmaittee on Honoring Mem- 

bers and Judges--~tuart B. Campbell, 

Jr., Chairman 

Presentation of Life Members 



Election of Delegates to American Bar 

~sociation 

Greetings: 

President of Virginia State Bar--Joseph 

President of West Virginia Bar AssociatiOn 

President of North Carolina Bar Associa- 

tionNRalph M. Stockton, Jr. 

Inte~ Report of President 

sociation Members and Their Guests) 

1t:15 Observations on Probate Reform~The 

many contributions to journals and 

magazines such as Harpers, New Re- 

public, Saturday Review, National 

Review and Virginia Quarterly Re- 

view reflect his appreciation for and 
understanding of the pressing con- 

stimtional issues of our time. 
Yoder             Mr. Yoder now occupies the posi- 

tion of Editorial Page Editor of the Washington Star, having 

previously held similar positions at both the Charlotte News 

and the Greensboro Daily News. He has recently been 

awarded the Grenville Clark Award for editorial writing on 

international affairs. 

In addition to his activities as a journalist, Mr. Yoder has 

lectured as an assistant professor of history at his alma mater, 

The University of North Carolina at Greensboro where 

he was awarded a B.A. degree in 1956. As a Rhodes scholar 

he subsequently earned a B.A. degree in philosophy, politics 
and economics at Jesus College in Oxford, England. 

j: :Nicholas Shriver, Jr., President,Elect, 
American College of Probate Council 
(Presented by Wills, Trusts & Estates 
Commi    

-,General Meeti       ng ~a~ers Section 
--~orfference C~nter E~ 

Member~ and their 
Che~sie System; the Norfolk and West~ 

the Richmond, 
and Potomac Railroad 

Coast Line Rail~ 
and the Southern Rail- 

A. E. DICK HOWARD, a professor of 

and recognized expert in the field of 

constitutional law, will moderate the 

panel discussion. Mr. Howard is well 

suited to the task. Virginians re- 

member him for his role as counsel 

to the 1969 Special Session and 1970 

Regular Session of the Virginia Gen- 

eral Assembly. In that capacity, he 

not only supervised the revisions to 

the Virginia Constitution but also suc- 

cessfully headed the campaign to 
have the revisions approved in a public referendum. His book 

entitled Commentaries on the Constitution o[ Virginia was 

awarded the 1975 Phi Beta Kappa prize as the best scholarly 

work in humanities, social sciences and law at the University 

of Virginia in 1974. 

Mr. Howard has served as Clerk to Mr. Justice Hugo L. 

Black on the Supreme Court of the United States and now 

serves as a consultant to the Subcommittee on C~nstitutional 

Rights of the United States Senate Judiciary Com~nittee. His 

numerous publications include The Road [rom Runnymede: 

Magna Carta and Constitutionalism in America, and his 

book on the Burger Court will be published in the near 
future. 

Mr. Howard received a B.A. degree from the University 

of Richmond and an LL.B. degree from the University of 

Virginia, where he graduated first in his class. 

As a Rhodes scholar he also earned B.A. and M.A. degrees 

in philosophy, politics and economics from Oxford University. 

Since 1974 he has been recognized as a fellow of the 

prestigious Woodrow Wilson International Center for Scholars 

in Washington, D. C. 

Howard 
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LLOYD JEFFERSON graduated from 

the Stonier School of Banking at 

Rutgers University in 1954. He is 

also a graduate of the American In- 

stitute of Banking. Mr. Jefferson was 

Vice President of the United Virginia 

Bank Correspondent Bank Division 

for thirty-six years, and from 1966 

until 1972 he was President of the 

United Virginia Bank/Spotswood in 

Harrisonburg, Virginia. 
lefters°n            Mr. Jefferson was granted a leave 

of absence from UVB to assume the industry-wide position 

of Executive Director of the Automated Clearing House Asso- 

ciation in mid-May of 1975. In addition to this position he ~s 

now active as Chairman of Finance Committee of the Grand 

Lodge of Virginia: Secretary and Trustee of Manchester 

Lodge No. 14, A.F. & A.M.; Trustee of ACCA Temple Shrine 

and Expert of the Richmond Lodge of Perfection of the 

Scottish Rite. 

Gore 

Hughes, Gore & Timms 

VIRGIL S. GORE. JR. received his 

B.A degree in 1949 and his LL.B. ~n 

1952 from Washington & Lee Uni- 

versity. He was admitted to the Vir- 

ginia Bar in 1951. Mr. Gore is a 

member of the Norfolk and Ports- 

mouth, Virginia and American Bar 

Associations, the Virginia State Bar. 

the Maritime Law Association of the 

U.S. and Lawyer-Pilots Bar Associa- 

tion He is now a member of the 
firm of Seawell, McCoy, Dalton. 

of Norfolk. Virginia. 

Morris          Association. 

Directors for the Westwood Racquet 

and Children’s Theatre of Richmond, 

DEWEY B. MORRIS received his B.A. 

with honors in 1960 and his LL.B. 

in 1965 from the University of Vir- 

ginia Before attending the nniversity 

he was a member of the United 

States Marine Corps from 1960-1962. 

He is now a partner with the Hunton 

& Williams law firm in Richmond 

and a member of the American Bar 

Association. the Virginia State Bar 

Association and the Richmond Bar 

He is on the Board of 

Club. Team of Progress 

LAWRENCE C. MUSGROVE received his 

LL.B., cure laude, in 1954 from 

Washington and Lee University. He 

was admitted to the bar in 1953 in 

Virginia. Mr. Musgrove was a mem- 

ber of the Board of Editors of the 

Washington and Lee Law Review 

during 1953-1954. He was Assistant 

U S. Attorney, Western District of 

Virginia in 1961-1964 and a Special 

Hearing Officer for the Department 
of Justice in Conscientious Objectors 

1965 until 1968. From 1944-1948 he served 
as a Major in the U. S. Air Force. He remained a Major 

in the Air Force Reserve until retirement. He is a member of 

the Roanoke, Virginia and American Bar Associations. 

Musgrove 

Appeals from 

L. Richardson Preyer, Congressman, North 
Carolina 

Edwin M. Yoder, Jr., Associate Editor, 
The Washington Star 

Moderator: A; E. Dick Howard, Professor, 
University of Virginia School of Law 

Introduction: Wellford L. Sanders, Jr. 

SATURDAY, JULY 17, 1976 

Morning 

8:30 

9:00 

9:45 

Past President’s Breakfast--Georgian Room 

Registration--(Continued) Lobby Annex 

Morning Session Conference Center East 

Presiding: Edward R. Slaughter, Jr., Chair- 
man, Executive Committee 

**Report of Committee on Resolutions 
Martin P. Burks, Chairman 

Presentation of Bicentennial Resolution 
honoring distinguished lawyers who 
served the Commonwealth in its found- 
ing years. 

10:00 "Electronic Banking: Where the Buck 
Stops" 

Speakers: 

Lloyd U. Jefferson, Executive Director, 

Virginia Automated Clearing House As- 

sociation 

Virgil S. Gore, Jr., Attorney 

Dewey B. Morris, Attorney 

Larry C. Musgrove, Attorney 

Kenneth S. White, Attorney 

Moderator: Robert P. Buford, Jr., At- 

torney 

11:15 "Advertising: What lies ahead?" 

Speakers: 

Leroy Jeffers, Esquire, Past President, 
State Bar of Texas 

Roderick N. Petrey, E. M. Clark Founda- 

tion 

Honorable Joe Sims, Assistant Attorney 

General, Anti-Trust Division, Depart- 

ment of Jusdce, Washington, D. C. 

Moderator: R. Harvey Chappell, Jr., At- 

torney 



Honor of Emerson G. Spies, 

’B. Spong, :Jr., Dean; 

er, Jr;, Dean, Washington and 

KENNETH S. WHITE received his 
B.S. in 1962 and LL.B. in 1965 from 

the University of Virginia and is now 

a partner in the law firm of Ed- 

munds, Williams, Robertson, Sackett, 

Baldwin & Graves in Lynchburg, 

Virginia. Mr. White is a former 

Chairman of the Young Lawyers 

Section of The Virginia Bar Associa- 

tion and a present member of the 
Executive Council of Young Law- 

White yers Section of the American Bar 

Association. He is also a member of the Board of Directors 

of Fidelity American Bankshares, Inc. and The Fidelity 

National Bank. He is Past President of the Greater Lynch- 

burg Chamber of Commerce. 

PreSident-Elect 

~,ep0rt, of, Tournaments C~i~t~e-=Eriv 

ne 

ROBERT P. BUFORD received his LL.B. 

from the University of Virginia in 

1950 and is presently a partner in the 

firm of Hunton & Williams. Mr. 

Buford is a member of the American 

Bar Association, Virginia State Bar 

Association and the Richmond Bar 

Association. He was Chairman of 

the Henrico County Committee for 

the Republican Party in 1964-1966, 

on the Executive Committee of the 
Bu[ord          University of Virginia Board of Vis- 

itors, President of the Greater Richmond Chamber of 

Commerce in 1973, Trustee of the Executive Committee of 

the Church Schools in the Diocese of Virginia and a member 

of the Forum Club. He received in 1960 a Distinguished 

Service Award from the Richmond Junior Chamber of Com- 
merce; in 1968 the Good Government Award from the Rich- 

mond First Club; and has received the Distinguished Service 

Award from the Virginia Association of Professions. 

LEROY JEFFERS received his Bachelor 

of Laws Degree from the University 

of Texas with highest honors in 

1932. He was a member of Order of 

the Coil and Delta Theta Phi and 

was Editor in Chief of The Texas 

Law Review. He is a former Chair- 

man of the Board of Regents of 

the University of Texas, current 

President of the South Texas Law 

Foundation and member of the 
]effers          Board of Trustees of the South Texas 

College of Law in Houston. Mr. Jeffers is a member and 

former Chairman of the Board of Visitors at the University 

of Texas M. D. Anderson Hospital for Cancer Research. He 

was the recipient of the Outstanding Alumnus Award from 

the University of Texas Law School in 1969 and the Dis- 

tinguished Alumnus Award in 1974. 

Mr. Jeffers is presently a senior partner of the Houston 

law firm of Vinson, Elkins, Searls, Connally & Smith, and 

a fellow of the American College of Trial Lawyers, American 

Bar Foundation and Life Member of the Texas Bar Founda- 

tion. 



Participants in Saturday Morning Sessions 

Petrey 

I~ODERICK PETREY received a B.A. 

degree magna cum laude in history 

from Yale University and a J.D. 

degree from Harvard Law School. 

He is Vice President of The Edna 

McConnel! Clark Foundation in New 

York City. 

Mr. Petrey was a captain in the 

United States Army Special Forces 

and received honors for service in 

South Korea and South Vietnam. He 

has been an associate with McKinsey 
& Company and a personal assistant to LeRoy Collins, 

former Governor of Florida and Undersecretary of Commerce. 

Mr. Petrey is Chairman of the Standing Committee on 
Specialization of the American Bar Association; a member 

of the Consortium on Legal Services and the Public, the 

American Law Institute and The Florida Bar; and a founder 
and member of the Board of Directors of the National 

Rural Center. 

Sims 

JOE SIMs holds a Bachelor of Science 

degree which he obtained from Ari- 

zona State University in 1967. He 

received his law degree from the 

Arizona State University College of 

Law in 1970. He is now a member 

of the State Bar of Arizona. Mr. 

Sims joined the Antitrust Division 

in 1970 as an attorney in the Evalu- 

ation Section. In 1973 he was ap- 

pointed Special Assistant to Thomas 

E. Kauper, Assistant Attorney Gen- 
eral in charge of the Antitrust Division. In 1975 he was 

appointed Deputy Assistant Attorney General for Legislative 

and Interagency Affairs. 

R. HARVEY CHAPPELL, JR. was gradu- 

ated with his B.A. in 1948 and B.C.L. 

in 1950 from the College of William 

and Mary, where he was editor of the 

William and Mary Law Review and 

a member of Phi Beta Kappa, Omi- 

crom Delta Kappa, and Pi Kappa 

Alpha. Mr. Chappell was admitted 

to the Virginia Bar in 1949 and is 

presently a partner in the law firm of 

Christian, Barton, Epps, Brent & 

Chappell. He is Past President of the 
Bar Association of the City of Richmond and is currently a 

member of the Council, Executive Committe and Chairman 

of the Committee of Legal Ethics of the Virginia State Bar. 

He is also a member of the Executive Committe of the Vir- 

ginia Bar Association, Fourth Circuit American Bar Associa- 

tion Standing Committee on the Federal Judiciary and the 

Editorial Board of the Defense Law" Journal. 

Chappell 



MODEL JUDICIARY PROGRAM SCORES SUCCESSES 

IN FIRST YEAR 

The Model Judiciary Program began last fall with 

the idea that this would be a "building year." The 

Committee devoted much of the year to recruitment, 

program planning, organization, and securing com- 

mitments and cooperation from the Virginia Supreme 

Court justices, local judges, bar associations and school 

systems. In retrospect, the Committee’s efforts appear 

to have met with substantial success. The administra- 

tive framework and pratcical experience that will be 

necessary, to expand the program in the coming year 

have been established. Moreover, a superb educational 

experience has been provided for teams of student 

attorneys from ten Virginia high schools, and for 

student supreme court justices from another seven 

high schools. 

The goal of the Model Judiciary Program is to 

provide high school students with a better under- 

standing of Virginia’s court system by giving them 

the opportunity to experience that system first hand. 

During the past year, the program’s district chairmen, 

working through their local bar associations, high 

school government classes and debate teams, and the 

YMCA, a co-sponsor of the program, arranged for 

student participants to attend at least two trials (one 

civil, one criminal) in their local circuit court. In ad- 

dition, the chairmen conducted seminars on the ju- 

dicial process and on courtroom procedures, and 

helped their teams prepare for the March trials, 

which were held before a circuit court judge and 

r~tudent jury. 

Trials were conducted by teams representing schools 

in Fredericksburg and Stafford County, Lynchburg 

and Campbell County, Norfolk, Virginia Beach, Rich- 

mond, Roanoke and Roanoke County. In April, fol- 

lowing the trials, mock appeals were held in con- 

junction with the YMCA’s Model General Assembly. 

Student attorneys presented arguments before a panel 

composed of seven student justices, and Justices Car- 

rico and Compton of the Virginia Supreme Court. 

The Supreme Court, which encouraged and sup- 

ported the Model Judiciary Program, consented to 

the use of its Chambers for the mock appellate argu- 

ments. In addition to marking the highpoint of the 

Model Judiciary Program the proceedings in the Su- 

preme Court Chambers were a milestone for other 

reasons. It was not only the first time that the 

Chambers had been made available for use by a group 

other than the Court, but also the first time that media 
representatives have been allowed to photograph and 

film proceedings in the courtroom. 

In connection with the appellate arguments, the 

student lawyers and justices observed arguments be- 

fore the Virginia Supreme Court and attended an 

orientation session on appellate practice and pro- 

cedure. Following the arguments, the student justices 

retired for deliberations and prepared written opin- 

ions, which were read by the student court on the 

following day. 

In the coming year, the Model Judiciary Program 

will be expanded to include additional localities, and 

will be conducted through local bar associations. If 

the favorable reactions of local judges, high schools, 

parents and press are any indication, the program’s 

second year should be bigger and better than its first. 

The co-Chairmen of the Model Judiciary Program 

were the Honorable Gerald L. Baliles and William 

L. S. Rowe. Members of the Committee included 

O’Conner Ashby, Bernard C. Baldwin, III, Rudolph 

Bumgardner, III, Richard W. Elliott, Humes Frank- 

lin, Jr., David Hawkins, R. Craig Hopson, Peter C. 

Manson, Jr., C. Jeffers Schmidt, Jr., Robert L. Simp- 

son, Jr., Dianne Strickland, Lloyd C. Sullenberger, 

Murray M. Van Lear, II, Paul Whitehead, Jr., 

Thomas W. Wright and Michael Blair. 
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THE MAKING OF A MOVIE 

By Alfred J. T. Byrne and James A. Jones, III* 

A filmed tour of the Supreme Court of the United 

States as a Law Day program? The response was 

uniform: Great idea, but .... .All we need to do is 
to get the permission of the Chief Justice; hire a 

camera crew and send it to Washington to shoot 

footage for a few days i and film interviews with two 

or three of the Justices. What about budget and 

distribution? Four or five thousand dollars ought to 

handle it. WCVE/WCVW-TV, the educational and 
public television station in Richmond, could take 

care of distribution. 

That pretty well sums up the initial analysis of 

the Law Day/Liberty Bell Award Committee’s pro- 

posed Law Day project for 1976: a television program 

on the Supreme Court. 

Approvals were obtained from the Executive Com- 

mittees of the Young Lawyers Section and of the 

Association in late January. Our goal was to complete 

the program by Law Day, which is celebrated na- 

tionally on May 1 each year. 

* Associates, Hunton & Williams, Richmond. Mr. Byrne is 
the Chairman and Mr. Jones is a member of the Law Day/ 

Liberty Bell Award Committee. 

Et)XTOR’S NOTS: The Law Day/Liberty Bell Award Com- 

mittee of the Young Lawyers Section of The Virginia Bar 

Association undertook the production of a television program 

on the Supreme Court of the United States as its principal 

Law Day project this year. In May, the program was aired 

during prime time over the five public television stations 

throughout the State, and was telecast into schools over the 

educational networks. The film was shown to the staff of the 

court on June 3, 1976. It will also be shown at the Asso- 

ciation’s Summer meeting in Hot Springs. 

This article tells the story behind the production of that 

program. 

3O 

Jo~e$ 

Alfred J. T. Byrne received his B.A. (1965) and 
LL.B. (1968) degrees from Washington & Lee 

University. Mr. Byrne is associated with the 
law firm of Hunton & Williams in Richmond 
and is the Chairman of the Law Day Com- 

mittee of the Young Lawyers Section of The 
Virginia Bar Association. 

James A. Jones, III, received his B.A. degree 
from Yale University in 1966 and his LL.B. de- 

gree from the University of Virginia Law 

School in 1973. Mr. Jones is associated with 
the law firm of Hunton & Williams in Rich- 
mond and is a member of the Law Day Com- 
mittee of the Young Lawyers Section of The 
Virginia Bar Association. 

In February, Bob McAllister and Bill Spong made 

preliminary inquiries of certain members of the Court’s 

staff. Later that month, the Committee contacted 

Mark Cannon, the Administrative Assistant to the 

Chief Justice, and Barrett McGurn, the Court’s Public 

Information Officer, and outlined the proposal to 

them. 

Only then were we able to diagnose the degree of 

naivete under which we were laboring. Major com- 

mercial television networks, we were told, had ap- 

proached the Court several times in the past with 

somewhat similar proposals. In most cases, for a 

variety of reasons, the Court had declined to allow 

television cameras to intrude upon its premises. The 

initial response to our entreaty was, consequently, 

guarded. 

By practice and tradition, the Court assiduously 

maintains the cloak of security surrounding much of 

its work and life. In our view, that practice is entirely 

proper. As a completely apolitical institution of gov- 

ernment, the Court seems to view media attention and 

publicity, so frequently directed toward the executive 



and legislative branches, as unnecessary and inap- 

propriate to the decision-making areas of its work. It 

is essential that the Court be able to discharge its 

Constitutional task~the determination of important 

legal issues brought before it--in complete secrecy. 

This permits candid assessment and discussion of those 

issues among the Justices before decisions are an- 

nounced publicly as opinions of the Court. Consistent 

with the Court’s need to maintain security, Barrett 

McGurn’s role as Public Information Officer of the 

Court is unique among persons with similar titles in 

other governmental institutions and agencies. As he 

observed, his job requires that he protect the privacy 

of the Justices during the decision-making process 

while, at the same time, maintaining full newsman 

access to the briefs and arguments in cases before 

the Court. 

Finally, because the Court’s workload is so great, 

the individual Justices simply cannot tolerate unwar- 

ranted disruption. No doubt, some degree of disrup- 

tion would be necessarilv associated with the produc- 

tion of a television program on the Court. 

Although Mr. Cannon was interested in the pro- 

posal, his assessment was objective and cautious. Still, 

we remained convinced that our proposal had suf- 

ficient merit. We pressed forward. 

One does not have a great deal of leverage in 

negotiating with the Supreme Court of the United 

States. Recognizing this, the Committee made broad 

representations and covenants which, on reflection, 

were far from precise and lawyer-like. The Court was 

assured that the program would be educational--not 

controversial; and we guaranteed that it would be 

produced in a manner that would maintain the dignity 

and decorum of the Court. 

Messrs. Cannon and McGurn said they would dis- 

cuss our proposal with the Chief Justice. 

On March 4, Mr. Cannon reported that the Chief 

Justice had approved the program in concept. We 

were authorized to go forward with two further quali- 

fications. We were not to use professional actors and 

no one was to appear in any Courtroom scenes, al- 

though we were permitted to film there. Mr. Cannon 

also reported that it wa~s unlikely the Chief Justice 

could participate in the program because of his sched- 

ule. However, we were offered the assistance of 

Catherine Skefos, the Court’s Curator, and Paul 
Baier, the current Judicial Fellow working at the 

Court. It was suggested they could help with research 

for the program and might be able to serve as nar- 

rators. 

On March 10, we met with Mr. Cannon at his 

office in Washin~on. Bob McAllister, the Chairman 
of the Young Lawyers Section, and representatives 

from the Committee attended. So did Mr. McGurn, 
Cathe Skefos and Paul Baier. By that time, of course, 

Law Day was less than two months away. It was 

understood that filming would have to be done 

with minimum interruption to the Court’s schedule. 

Security clearances had to be obtained to permit the 

camera crew access to the building after hours and on 

weekends. It was suggested that the major portion of 

the filming be done during the Court’s Spring recess. 

Locations were discussed. Other source materials were 

reviewed: National Archives films; photographs and 

prints from the National Geographic Society, the 

Smithsonian Institution, the Federal Bar Association; 

and the Court’s own records. It was agreed that any 

clearances needed to incorporate these materials into 

the program would be obtained by the Committee. 

At the conclusion of the meeting, Cathe and Paul 

treated us to a behind-the-scenes tour of the Supreme 

Court building. This included the Courtroom which 

was closed to the public at the time, the Hugo Black 

reading room which contains Justice Black’s personal 

library collection, and the Justices’ private dining 

room. From there, we crossed First Street to the 

Capitol Building to consider the original courtroom, 

located below the United States Senate Chamber, as 
a location for a portion of the program. 

On March 17, we met with Dick Hall, Station 

Manager, Ida Hill, Director of Educational Program- 

ruing, and Walter McGhee, Public Program Director, 

at WCVE!WCVW-TV in Richmond. They had in- 

vited Ernest Skinner, a free lance film maker, who 

is also employed by the Virginia Department of Tele- 

communications, to sit in. The purpose of the meeting 

The Supreme Court of the United States. 
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was to explore whether the project could be con> 

pleted within the allotted time and estimated budget. 

With regard to our inquiry concerning scheduling 

the answer was "Probably." With regard to our 

estimated budget, the answer was more direct: "No 

way." 

The going rate for a 30-minute television program, 

we learned, is $2,000 per minute--and the Committee 

was planning a 60-minute program! Thereafter, the 

decision to produce a 30-minute program was made. 

Obviously, this decision was based in large part on 

the need to keep costs down. But more importantly, as 

Ernest observed, a well-edited and tightly presented 

30-minute program was more apt to attract and re- 

tain an audience than was a 60-minute program. 

For documentaries, the practice is to film "ten-to- 

one": for every one minute of program shown on the 

air, ten minutes of fihn are shot. That meant a mini- 

mum of five hours of film would have to be shot for 

our 30-minute program. This does not take into 

account setting up lighting, scaffolding and sound 

equipment~ reloading cameras, and determining and 

adjusting camera angles, all of which may reqnire any- 

where from two to six hours in advance of actual film- 

ing. Nor does it allow for splicing, editing and lab work 

required after filming has been completed. If we were 

to meet our May 1 deadline, we simply did not have 

enough time to shoot enough film for a 60-minute 

program. 

Ultimately, Ernest convinced all of us that a 30- 

minute program would provide the necessary, in- 

centive for everyone involved in the project to make 

quick, careful, and definitive judgments in the selec- 

tion of location and footage to be shown. (It’s not 

unlike being allocated 10 pages instead of 20 for a 

]eft ]ones (with back to camera) and Bob McAllister 

con[er with Associate Justice Tom C. Clark (Retired) 

about the film. 
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brief, or 30 minutes instead of one hour for oral argu- 

ment. ) 

Fortunately, WCVE!WCVW recognized not only 

the unique opportunities which the program held 

out but also the financial plight which the Com- 

mittee faced. In the end, although the revised working 

budget was approximately twice our preliminary esti- 
mate, it fell well short of the industry-wide standard of 

$2,000 per minute. Certainly the station did not make 

any money on this project. We hope it covered its 

costs. We suspect it indirectly subsidized the program 

to a large degree. For instance, the budget allocated 

$400 as traveling expenses for the two-man camera 

crew which spent at least 10 days in Washington. The 

Committee and the Bar Association owe a large debt 

of gratitude to the station. 

At the Court’s request, it was agreed that private 

funding in the form of outright grants from private 

corporations and foundations would not be solicited. 

Under the leadership of Bill Spong, the Executive 

Committee of the Association agreed to underwrite 

one-half of the cost, if the Committee could raise the 

remaining one-half. Bob McAllister contacted Bill Ide, 
the Chairman of the Young Lawyers Section of the 

American Bar Association, and explained the proposed 

project to him. Bill was asked whether the ABA/YLS 

would consider underwriting half the cost of the 

program. Bill brought the matter to the attention of 

his Executive Committee which, fortunately, agreed 

to fund the remaining one-half. 

In the parlance of the television medium, the 

Young Lawyers Section of The Virginia Bar Associa- 

tion and the Young Lawyers Section of the American 

Bar Association became co-producers of the film, as 

the credits indicate. Suffice it to say, the project would 

not have been possible but for the support of the 

ABA/YLS. 

On March 22, a second meeting was held at the 

Court with representatives of the television station. 

Specific assignments were made. The Committee was 

to be responsible for supervising distribution of the 

film. There was to be no commercial distribution. All 

public announcements and press releases concerning 

the project were to be prepared by the Cornmittee but 

cleared in advance with representatives of the Court. 

"Fhe Committee was to obtain the necessary copyright 

clearances with regard to the use of supplementary 

source materials. Cathe, Paul, and Ernest were to 

prepare an initial draft of a scenario script, which is 
a rough outline of the sequences for a fihn. The film- 

ing schedule was established as April 1st through 1 lth. 



That would leave 19 days for final splicing, editing, 

and lab work. 

During the week that followed, while the script 

was being drafted, members of the Court and its 

staff were contacted concerning participation in the 
program. Mr. Justice Tom C. Clark, retired, was 

reached at his office at The College of William & 

Mary where he was a visiting Professor of Law. He 

agreed to a 30-minute interview, provided we filmed 

it in his chambers on Saturday, April 3. In fact, 

Justice Clark was gracious enough to permit us an 

hour and a half. At the conclusion of the interview, 
recognizing that we had 80 minutes ~f film on him 

from which we would select perhaps 10 minutes, he 

made only one request: that he not be quoted out 

of context. 

Cathe contacted Mr. Justice Lewis F. Powell, Jr. 
and outlined the program for him. He not only agreed 

to afford us one hour of time from his busy schedule, 

but he also permitted the camera crew to film scenes 

of his law clerks at work in his chambers. And he 

provided some taped remarks concerning his impres- 

sions upon becoming an 2kssociate Justice of the 

Supreme Court of the United States. 

Between April 1 and 12, the two-man camera crew 

remained in Washintgon filming various locations, 

the interview with Justice Clark, and the sequences 

with Justice Powell. We were present during the 

interview with Justice Clark to express the gratitude 

of the Bar Association for his participation in the 

proiect. Justice Powell was kind enough to let us 
visit with him in his chambers in the middle of a busy 

working day--Saturday, April 3--to thank him for 

his participation. Cathe did the actual interviewing of 

Justice Clark, and the Skinner crew, acting as director, 

cinematographer, cameraman, soundman, technical 

advisor--in short, a two-man band--did all of the 

actual work. Ernest reminded us, tactfully but fre- 

quently, that producers produce. That is, they put 

up the money, but stay out of the way. 

The superb artistic qualities which we believe are 

evidenced throughout the film are wholly attributable 

to the efforts of Ernest Skinner. Although we take full 

responsibility for the tone of the film, because that 

was a part of our understanding with the Court, it 

is fortunate that Ernest resisted vigorously more than a 

few gratuitous suggestions from a couple of business- 

oriented lawyers concerning his creative instincts. 

On April 12, the camera crew returned to Rich- 

mond, and Ernest began the review of all fihn he had 

shot in Washington. 

Ernest Skinner adjusts the camera [or the interview 
with Chie[ Justice Burger by Al Byrne. 

On April 14, we met with Governor Godwin to 

film introductory remarks for the program, which 

included the issuance of his Law Day proclamation. 

That afternoon, we saw for the first time the first 

"rough cut" of the program. A "rough cut" is a 

series of filmed sequences tentatively spliced together. 

It is shown with a separate sound tract that includes 

taped synchronized remarks of individuals appearing 

in the film. 

On April 15, Ernest began a 3/_, day, round-the- 

clock editing, splicing, and synchronizing session with 

the 5~ hours of footage he had. That produced the 

second rough cut of the program, which we had 

agreed to preview for those persons at the Court 

who worked closely on the film. 

At 4:30 Easter Sunday a[ternoon, April 18, we 

reviewed the second rough cut at Ernest’s office. We 

agreed to meet in Washington the following morning. 

On April 19, the rough cut was shown to Mr. 

Cannon, Mr. McGurn and other members of the 

Court’s staff. First reviews were generally favorable, 
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Mr. Justice Lewis F. Powell, 

but it was understood that a report would have to 

be made to the Chief Justice. A full complement of 

four cases was scheduled for oral argument on the 

Court’s docket that day. It was expected they would 

be completed by mid-afternoon. Mr. Cannon sug- 

gested that the Chief Justice might entertain a re- 

newed request that he participate in the program. The 

invitation was issued immediately’. We sat down with 

Cathe and Paul to post-mortem the results of the 

preview showing of the rough cut to the staff that 

morning. 

At approximately 4:00 that afternoon, while carry- 

ing spotlights for the camera crew to the East Con- 

ference Room to reshoot a sequence concerning the 

Court’s first Chief Justice, John Jay, Mr. Cannon 

asked us to join him in his office. The Chief Justice, 

he explained, had agreed to be interviewed and, to 

our delight, we were to film the interview in the 

Justices’ Conference Room, where the Justices de- 
liberate in secret at the Wednesday and Friday con- 

ferences and vote on pending certiorari petitions and 

cases which have been argued. By policy and tradition, 

the Justices’ Conference Room is completely off-limits 

to the punic. By 5:00 p.m., the questions had been 

reviewed and discussed with the Chief Justice and 
the interview began. Our interview with the Chief 

Justice lasted one hour: from 5:00 p.m. to 6:00 p.m. 

It is difficult to imagine a rarer privilege for a 

lawyer than being permitted an interview with the 

Chief Justice of the United States in a setting which 

has been viewed by few people other than the Justices 

since the building was occupied in 1935. 

We then had a 34-minute rough-cut program and 

60 minutes of film of the Chief Justice of the United 

States. Both would have to be recut into a coherent 

30-minute program. Ernest began another marathon 

session. 

On Wednesday, April 21, we saw the third rough 

cut which included excerpts from the interview with 

the Chief Justice. Re-editing and polishing continued 

all night. On April 22, Ernest was joined by Cathe 

and Paul, who assisted in last minute revisions and 

confirmed the historical accuracy of the film. 

On Friday, April 23, we returned to Washington to 

show the third rough cut. Again, the reviews were 

generally positive. Friday is conference day at the 

Court, and it therefore came as no small surprise when 

Mr. Cannon suggested that we delay our return to 

Richmond until Chief Justice Burger had seen this 

rough cut. At approximately 3:30 p.m., the Chief 

Justice and Mr. Justice Powell viewed the rough cut 

of the program for the first time. 

The film, we believed, would speak for itself. The 

commitments made earlier were reviewed, and we 

offered the opinion that they had all been honored, 

both to the letter and in spirit. Chief Justice Burge~ 

and Justice Powell both suggested revisions, which, it 

was agreed, would be made. 

During the weekend o[ April 24-25, polishing 

changes of the rough cut were made by" Ernest and 

Paul. 

On April 26, the rough cut went to the lab for 

final processing. That involves, among other things, 

the insertion of fade-outs and fade-ins between all 

shifts in scene or location throughout a film. The film 

itself is processed so as to adjust intensity and color, 

and a magnetic sound track is added. A final sound 

track actually includes four separate, coordinated 

sound tracks: synchronized narration, voiced-over 

narration, sound effects, and music. Final lab work 

normally require~; at least ten days. However, Ernest 

was able to negotiate an agreement from the lab to 

use its best efforts to process the film in four. 

By Thursday evening, April 29, the lab completed 

its processing. 

On April 30, the film was converted to a two inch 

tape in video cassette form. 

On Saturday morning, May 1, Law Day, we were 

treated to a private showing of the program in finished 

form at the studios of WCVE/WCVW. 
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Howard Cecil Gilmer, Jr. 

1906-1975 

Howard Cecil Gilmer, Jr., the illustrious son of 

his distinguished parents, the late Howard C. Gilmer 

and Lila Saul Gilmer, was born in Pulaski, Virginia, 

on December 27, 1906, and died at his home there 

on November 1, 1975. 

After attending public schools in Pula~ski he re- 

ceived his A.B. degree with honors from Hampden- 

Sydney College in 1928, having also studied French 

at the University of Poitiers in 1925. 

He entered the University of Virginia Law School 

in the fall of 1928. At the end of his second year 

he passed the Virginia Bar Examination and was 

admitted to practice. He continued his study of law 

at the University, however, and received his LL.B. 

degree in 1931. 

While at the University he was on the Editorial 

Board of the Virginia Law Review. He belonged to 

Phi Kappa Alpha social fraternity, and Phi Beta 

Kappa and Omicron Delta Kappa honorary societies. 

On July 28, 1931, he married the charming 

Mary Berkeley Cosby of Lynchburg and to this union 

three lovely daughters were born: Berkeley (Mrs. 

Robert W. MacAdoo) of Pulaski; Sally Lou (Mrs. 
Charles Clay Hundley) of Bon Air; and Betsy 

(Mrs. Betsy Gilmer Hartzman) of Chattanooga. He 

was survived by his wife, his three daughters and seven 

grandchildren. 

Following his graduation from law school, he 

joined his father in practice with the well-known law 

firm of Gilmer & Wysor, later Gilmer, Wysor & 

Gilmer and then Gilmer, Harman & Sadler. At the 

time of his death he was the senior partner of Gihner, 

Sadler, Ingram, Sutherland & Hutton and for a 

number of years he had been the senior partner of 

the various predecessor firms. 

Although he always lived and had his law office in 

Pulaski, he was Assistant United States Attorney for 

the Western District of Virginia from 1934 to 1946; 

he was acting United States Attorney from 1946 to 

1948; and United States Attorney from 1948 to 1953. 

When he was appointed United States Attorney, he 

was the youngest one in the United States. He truly 

believed, "The purpose of a trial is as much the 

acquittal of an innocent person as it is the conviction 

of a guilty one.’’~ One of his assistants said of him 

that the application of this principle was indicative 

of his sense of fairness and justice. He had an earnest 

desire to see that justice was done, that right prevailed. 
He was a member of the American, the Virginia 

and the Pulaski County Bar Associations and a mem- 

ber of the Virginia State Bar. He was an honorary 

member of the West Virgin;a Bar Association. He was 

a long-time menat’,er of the Judicial Conference of the 

United States for the Fourth Circuit and fm many 

years had been a Fellow of the American College of 

Trial Lawyers. He played a prominent part in bar 

association activities for over thirty-five years. He was 

President of the Virginia State Bar Association (now 

Virginia Bar Association) from 1944 to 1946. When 

*See Application o[ Kapatos (S.D. N.Y., 1962), 208 

l:.Supp. 883-888, also quoted in a footnote in Lee v. United 

States (C.A. 9th, 1968), 388 F.2d 737-741. 
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he was nominated for President of that Association, it 

was said of him: 

"He also has the good fortune of having 
combined in him in proper proportions the 
energy and enthusiasm of youth and the ability 

and judglnent of a much older lawyer." 

He was a Mason and an Elk, having served Pulaski 

Lodge B.P.O. Elks as Exalted Ruler. He was the 

Grand Exalter Ruler’s District Deputy for Virginia 

Southwest in 1936-37. The Pulaski Kiwanis Club 

bestowed an unusual honor on him when it made 

him an honorary member some years ago. He was 

proud of his membership on the Pulaski Girl Scout 

Council for a number of years. He was a life-long 

Democrat. 

He served as Vice Chairman of the Virginia 

Council of Higher Education from 1956 to 1966 dur- 

ing the crucial years in which the community college 

system was developed. 

He was a member and Past Chairman of the 

Official Board of the First United Methodist Church. 

For years he taught a Sunday school class in that 

church. Because of his teaching ability, it became one 

of the largest classes in the area. 

As a trial lawyer Howard Gilmer had few equals. 

His forceful manner of speaking, his absolute fairness, 

his ready wit, his ability to evaluate facts, his sound 

judgment, and his superb knowledge of jury psyo 

chology always made him a dangerous adversary. 

While ever faithful to his clients, he never forgot his 

duty as an officer of the court to assist it in doing 

justice. He exemplified the highest standard of profes- 

sional honor and integrity. His good judgment and 

broad vision made him a wise counselor for his many 

clients. 

He not only had an outstanding career as a lawyer 

but he was also a very successful businessman. He was 

a member of the Board of Directors of Virginia 

National Bank, First Federal Savings and Loan As- 

sociation and the Virginia Maid Hosiery Mills. 

A man of positive character and conviction, Howard 

Gilmer held hypocrisy and equivocation in contempt. 

His mind was quick to mark the pathway, of duty, 

and however rugged, whatever the sacrifice, he fol- 

lowed it with unhesitating courage and zeal. Personal 

considerations were never allowed to interfere with 

his duty. 

He possessed loyalty, one of the greatest of all 

human attribfltes, to a very high degree. He was 

ever loyal to his friends and to the causes he espoused. 

The Southwest Virginia Times said of him in a 

lead editorial entitled "Howard Gilmer: Man of 

Honor" : 

"The life story of Howard C. Gilmer, Jr., 

who died Saturday at the age of 68, is one of 
achievement and honor. 

"It is a story of a man whose acomplish- 

ments as a lawyer made him well known across 
the state--but a man who would want to be 
remembered most as a native and life-long 
resident of Pulaski. 

"In the courtroom, Howard Gilmer was 
brilliant. Among family and friends, he was 

gentle and jovial. 
"He possessed a spirit that was indomitable 

--a spirit that began to take shape in his child- 
hood years when he visited courtrooms with his 
lawyer father and served as a page boy in the 
Virginia Senate .... 

"But his law practice and state responsibil- 
ities aside, he always found time for his friends, 
family and church .... 

"Such, then, were the qualities of Howard 
Gilmer. He brought honor not only to himself, 

but also to the town in which he lived." 

Yes, by his conduct he brought honor to the Bar of 

Virginia and to this great Commonwealth. 

He loved people and unstintingly gave of himself to 

them. His good sense of humor was contagious.~ He 

believed in justice, loved mercy and walked humbly 

with his God. 

We like to think of him, as you will remember 

him, in these words: 

"His tongue was taught no phrase of harshness; 

His lips could speak no words of guile; 
But gentleness and truth--true virtues-- 
Attended him with sweetest smile." 

Truly Howard Gilmer could say, as Saint Paul did : 

"I have fought a good fight; 
I have finished my course; 

I have kept the faith." 

ALEX M. HARMAN, JR. 

PHILIP M. SADLER 

R. Roy RUSH 

MARVIN G. GRAHA~ 
JOHN L. WALKER 
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The Association notes with deepest regrets 

the passing of the following members: 

Amato, Savory E ......... 1908 1975 

Dimond, Robert J. ...... 1925 - 1975 

Eggleston, JohnW ......... 1886 - 1976 

Gordman, Eugene Forrest ..... 1930 - 1974 

Gordon, Charles Henry ...... 1916 - 1975 

Oppenhimer, Henry W ....... 1896 - 1976 

Paxson, C. Armonde ....... 1905 1976 

Rejevich, Frank J ......... 1920 1976 

Tabb, Honorable Linwood B., Jr. 1919 1975 
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Do You Like the Journal? 

THE JOURNAL IS NOW IN ITS SECOND YEAR OF PUBLICATION. WE WOULD LIKE VERY MUCH 

TO HAVE YOUR EVALUATION OF THE PUBLICATION AND YOUR SUGGESTIONS FOR FUTURE’ 

ISSUES. FOR YOUR CONVENIENCE, wE HAVE INCLUDED THE FORM WHICH APPEARS BELOW. IF 

YOU WOULD TAKE A FEW MINUTES TO FILL IT OUT AND MAIL IT TO US, WE WOULD BE VERY 

GRATEFUL. THE ADDRESS IS: 

The Virginia Bar Association Journal 

T. C. Williams School of Law 

University of Richmond, Virginia 23173 

1. Which feature or features of the Journal do you like best? 

2. Is there any regular feature which you feel should not be continued? 

3. Do you prefer practical, "how-to-do-it" articles, or articles of a general nature? 
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4. The Journal has printed several condensed transcripts of panel discussions held at summer and 
winter meetings. Do you find these useful? 

5. What features, if any, would you like to see added to the Journal? 

6. Do you have any comments about the appearance of the Journal? 

7. Would you care to contribute to the Journal? If so, what subjects would you wish to write about? 

8. Do you have any general suggestions or comments, not covered above, which might be helpful to us 
in planning future issues? 


