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A TRAIN ride from Leningrad to Moscow--an 

eight hour journey--provides a bumpy and re- 

mote perspective from which to sketch out thoughts for 

this edition. My reflections on our Hot Springs meet- 

ing are dominated by a feeling of thanks to the many 

individuals who planned or participated in what was 

a delightful occasion. 

The panel discussions, though hampered by re- 

straints of time, were well presented and most in- 

formative. Hugo Blankingship’s program on advertis- 

ing, presided over by Harvey Chappell, was succinct 

and timely, as was Bob Buford’s program on the legal 

ramifications of electronic banking. A Bicentennial 

flavor was given the proceedings by the splendid panel 

on the Constitution sponsored by our Young Lawyers’ 

Section and the Resolution to early Virginia lawyers 

prepared by Martin Burks and Eppa Hunton. Our 

banquet speaker, Charlie McDowell, talked with 

humor, poignancy and perception. 

A few days after our meeting, Virginia and I left 

on a three week trip to Europe as members of a 

People-to-People Goodwill delegation comprised of 
fifteen members of the Association and eleven wives 

to visit with lawyers in Belgium, Holland, Hungary, 

Britain and the Soviet Union. 

At Brussels we were received by the President of 

the Court of Cassation, Belgium’s highest court, in 

his chambers at the Palace of Justice. Also, we met 

with lawyers for the European Common Market and 

Belgian practitioners and law professors. Subsequent 

visits to the Netherlands and Britain confirmed that 

the Common Market is creating a new body of law 

in Western Europe. 

In Amsterdam, we attended the trial of three men 
charged with bank robbery and found Dutch criminal 

proceedings much different from our own. At Leiden, 

site of the famous university, we visited the law school, 

originally a feudal prison and now somewhat cramped 

for space by ABA standards. Our Virginians exercised 

restraint and characteristic politeness at Leiden while 

visiting the Pilgrims’ Museum where we heard an 

account of the trials and tribulations of the Pilgrims 

during the thirteen years after the landing at James- 
town and prior to the sailing of the Mayflower. 

The delegation was given a lengthy tour of the 

Peace Palace at The Hague where the World Court 

sits when in session. A monument to Andrew Car- 

negie’s hope of world peace, the Palace is one of the 

most beautifully appointed buildings in the world. 

At Budapest, our delegation had a long and, I 
believe, somewhat unprecedented meeting with of- 

ricers of the Hungarian Bar Association. After re- 

viewing their systems of courts and legal education, 

the Hungarian lawyers gave each of the Virginia 



lawyers a booklet on the criminal law of Hungary. We 

were then taken to hear the trial of a young man 

charged with extensive shoplifting. The Court was 

comprised of a presiding judge, trained in the law, 

and two lay judges--both women. Though it was 

difficult to understand much of the proceedings, the 

countenances of the tribunal did not bode well for 

the accused. 

At Leningrad we met with Soviet trial lawyers and 

at Moscow with an imposing delegation of judges, 

law professors and lawyers. The Virginia delegation 

was zealous in asking the Soviets about their legal 

system and almost all our questions were answered in 

detail. We were not, however, questioned about the 

American legal system although we invited the Soviets 

to do so. I was surprised by the limited number of trial 

lawyers--four hundred in Leningrad; seven hundred 

in Moscow--and that a majority of these as well as 

judges, are women. 

In London we found advertising by lawyers and 

mandatory continuing legal education to the questions 

of current controversy among British solicitors and 

barristers. The solicitors were interested in modem 

office practices in Virginia firms, particularly the use 

of electronic equipment and of para-legals. 

Our guide was a Swedish lawyer, Ms. Inger Balk- 

strom, proficient in five languages who helped to 

(Continued on page 30) 

Virginia Lawyers are shown Peoples Court in Budapest. 

President Spong with Soviet Judges and Law Professors. 

Virginia Delegation in [ront o[ American Embassy, London. 

Virginia Delegation in Red Square, Moscow. 

Photos by Homer Ellade~ 



On July 18th, 1976, at their Summer Meeting in Hot Springs, 

Virginia, the members of The Virginia Bar Association passed 

the following resolution in recognition of the contributions 

made to the nation by the lawyers of Virginia. 

~[~erea~, in this the Bicentennial year of the independence of the United States of America it 
is fitting to recall the brilliant and courageous contributions of Virginia Lawyers to the founding of the 
nation and to the charting of the rights and liberties of its citizens; and 

~][~erea~,. outstanding among these contributions were those of 
Thomas Jefferson, member of the Continental Congress, author of the Declaration of Independ- 

ence, second Governor of the Commonwealth of Virginia and third President of the United States of 
America; 

Patrick Henry, immortalized by his impassioned plea for liberty or death, member of the Conti- 
nental Congress, and first Governor of the Commonwealth of Virginia; 

George Wythe, teacher and mentor of Jefferson and of other distinguished lawyers, signer of the 
Declaration of Independence, appointee at the College of William & Mary to the first formal law pro- 
fessorship established in the nation, Delegate to the Convention of 1787 which adopted the Constitu- 
tion of the United States, and Chancellor of Virginia; 

John Blair, signer of the Constitution adopted by the Convention in 1787 and subsequently 
Judge of the Court of Appeals of Virginia and Justice of the Supreme Court of the United States; 

Edmund Pendleton, member of the Continental Congress, President of the Virginia Convention 
to ratify the Constitution and first President of the Court of Appeals of Virginia; 

Peyton Randolph, President of the Continental Congress; 

Edmund Randolph, Delegate to the Constitutional Convention of 1787 and first Attorney Gen- 
eral of the United States; 

John Marshall, the "Great" Chief Justice of the United States; 

James Monroe, Fifth President of the United States; 

Charles Lee and 
William Wirt, Attorneys General of the United States; and 

~[~erea~, other distinguished 
served also on the early Court of Appeals of Virginia; namely: 

Robert Carter Nicholas 

Paul Carrington 

Peter Lyons 

William Fleming 

Bartholomew Dandridge 

Virginia lawyers who contributed to the founding of our nation 

James Mercer 

Henry Tazewell 

Benjamin Waller 

William Roscoe Wilson Curle 

Richard Cary 

James Henry 

John Tyler 

Richard Parker 

Spencer Roane 

St. George Tucker 

4 



~i~[~erea~, other Virginians not formally admitted to the bar but nonetheless through private 
study learned in constitutional law and governmental philosophy, profoundly influenced the nation’s 
history, especially: 

George Mason, author of the Virginia Constitution of 1776 with its influential Declaration of 

Rights which subsequently became the basis for the Bill of Rights included in the first ten amendments 

to the Constitution of the United States, and 

James Madison, member of the Constitutional Convention of 1787 and fourth President of the 
United States; and 

~t~trea~, other Virginia Lawyers of the era of our nation’s birth and infancy exhibited similar 

courage, wisdom and firmness in asserting and defending the principles of liberty and justice enun- 

ciated in the great state papers and with those before named reflected such credit and honor upon 

their profession as to give its Virginia membership a ranking second to none in the nation; 

~ofl~, ~[~ere~ore, ~.~e ~t ~e~o[t~eh by the members of the Virginia Bar Association in 
meeting assembled at historic Hot Springs, Virginia, this 18th day of July, 1976, that they are proudly 
inspired by the memory and example of the Lawyers of Virginia who gave unsparingly of their genius, 
scholarship, wisdom and courage to shape a great destiny for the fledgling United States of America; 
that the exploits of these Lawyers of Virginia’s early statehood are worthy to be remembered and 
lauded throughout the nation; that all citizens of our nation and especially all Virginians share in the 
heritage bequeathed by these lawyer forefathers; and that the Virginia Bar is peculiarly enriched by its 
kinship with such titans of the past. 
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SIDNEY L. JACOBSON 
ROBERT C. MILLER 

When To Incorporate Your 
Professional Client 

A -~N attorney must carefully examine his professional 

client’s circumstances to determine whether in- 

corporation is really indicated because, while often ad- 

vantageous, such a move could also be detrimental. 

Without a thorough review of the client’s circum- 

stances, the attorney is not fulfilling his role of 

advisor and counselor. 

This article will first discuss some of the basic con- 

siderations in deciding whether and when incorpo- 

ration should be accomplished. Later, a series of 

questions, and answers dealing with a typical client’s 
needs will allow the reader to test his skills. 

General Considerations~Some Comparisons Between 

The General Partnership and the 
Professional Corporation 

Generally, the decision of whether to incorporate 

a professional practice hinges on tax considerations 

involving the ability of the professional to save for 

retirement and avoid current taxation of the amounts 

thus set aside. Some consideration, however, should be 
given to the non-tax characteristics of a professional 

corporation as contrasted with the general partnership. 

Although the sole practitioner is not specifically, dis- 

cussed in this article, many of the comments made 

would be relevant in determining whether to incor- 

porate such a professional. 

Limited Liability. It might be said that the limita- 

tion of liability available with a professional corpora- 

tion is its most important non-tax feature. In a 

general partnership, a professional is ordinarily liable 

for the acts of his partners as well as his own. Section 

50-15, Code o[ Virginia (1950). 

With a Virginia professional corporation, the re- 

lationship between the professional and his client or 

patient is unaltered with respect to either liability or 

a confidential relationship between those two parties. 

However, an officer, agent or employee of a profes- 

sional corporation is not personally liable for the acts 

of another officer, agent or employee of the corpora- 

tion. The liability of the corporation itself for the acts 

of its officers, agents, employees and servants is, of 

course, preserved. Section 13.1-547, Code o[ Virginia 

(1950). Thus, the Virginia professional corporation 

provides a significant reduction in exposure to the 

professional who chooses to incorporate his practice. 

Continuity and Trans[erability of Interests. In a 

general partnership, the death or withdrawal of a 

single partner can cause the dissolution of the partner- 

ship. Whether or not dissolution occurs, the remaining 

partners will probably execute new partnership docu- 

ments and reorganize the partnership whenever there 

is a death or withdrawal of a partner. Operation in 

corporate form can substantially reduce the problems 

arising upon the death or withdrawal of a principal 

because the reorganization inherent in a partnership 

arrangement is not necessary. Further, the transfer of 

a share of stock in a professional corporation can be 

accomplished more easily and freely than the transfer 

of a partnership interest. However, it should be noted 

that Virginia law prohibits the ownership of stock in 

certain types of professional corporations by one not 



]acobson Miller 

Sidney L. Jacobson received his B.S. degree 
from Virginia Polytechnic Institute in 1961 and 

graduated from the University of Virginia Law 
School and was admitted to the Virginia Bar 
in 1966. He became licensed as a Certified 

Public Accountant in 1964. From 1966 to 1974 

he was in private law practice in Tidewater, 
Virginia. In 1974 and 1975, he was Director 

of Tax Services in the Norfolk, Virginia office 

of Laventhol & Horwath, Certified Public 

Accountants. Mr. Jacobson now has his own 
practice as a Certified Public Accountant in 

Virginia Beach, Virginia. He has served on the 
Professional Corporation Committee of the 
American Bar Association and is a frequent 

lecturer in the field of taxation. 

Robert C. Miller received his B.S. degree in 

1969 from Mississippi State University and his 
J.D. degree in 1972 from the University of 

Virginia. Mr. Miller is a partner in the firm of 

Hofheimer, Nusbaum & McPhaul, in Norfolk, 
Virginia. 

licensed in the profession in which the corporation is 

engaged. Section 13.1-549, Code of Virginia (1950). 

Centralization of Management. Where numerous 

professionals practice together, management of the 

business becomes relatively more time consuming. An 

attempt to streamline management by centralization 

is usually thought to be more easily accomplished by 

the use of a corporation than through a partnership. 

The board of directors often provides a desirable al- 

ternative to the unwieldy committees which sometimes 

proliferate within a partnership. 

These comparisons do not exhaust this topic as 

many more could be made. However, these considera- 

tions are not often determinative of the issue. To bring 

the picture more sharply into focus, we turn to more 

specific, tax-related features of the professional cor- 

poration. 

Tax Considerations~1 

A number of features of varying degrees of im- 

portance relating to taxation are associated with a 

professional corporation. Some of the more commonly 

mentioned ones are listed below: 

Group Term Life Insurance. A professional corpo- 

ration can purchase up to $50,000.00 in group term 

life insurance for an employee. Internal Revenue 

Code of 1954, Sec. 79. The premiums are deductible 

by the corporation and are not taxed to the employees. 

The death benefits, when paid, are not income to the 

beneficiary. 

Death Benefits. Under Sec. 101 (b) of the Code, 
up to $5,000.00 distributed by a corporate employer 

on account of the death of an employee will generally 

be exempt from federal income tax with respect to a 

qualified beneficiary or the decedent’s estate. 

Wage Continuation Plan. A professional corporation 

may adopt a wage continuation plan whereby favor- 

able tax treatment is given amounts paid an employee 

in continuation of his salary during a period when he 

is unable to work due to disability. I.R.C., Sec. 

105(d). Payments by the corporate employer pur- 

suant to the plan are deductible by it and, if within 

certain amounts, are not taxed to the recipient. 

Medical Reimbursement Plan. A plan of medical 

reimbursement may be instituted by a professional 

corporation under I.R.C. Sec. 105(b) and Sec. 106 

which will permit a deduction for amounts pMd to an 

employee as reimbursement for medical expenses or as 

compensation for personal injury and sickness. Further, 

under the same type of plan, the corporation can pur- 

chase for an employee unlimited amounts of health 

and accident insurance, the premiums for which can 

be deducted. Neither amounts received for medical 

reimbursements nor health and accident insurance 

premiums are income to the employee, although 

amounts received by the employee will reduce his de- 

duction for medical expenses. One of the most at- 

tractive features of such a plan is that it can be re- 

stricted in coverage to key management personnel to 

the exclusion of other employees. 

Inter-Corporate Dividends. Should the professional 

corporation be used as an investment vehicle, 85% of 

~* This article was written prior to final action by Congress 

on the Tax Reform Act of 1976. 



the dividends received from domestic corporations can 

be deducted from the corporate income tax return. 
This could be a significant opportunity for savings, 
depending upon the amount of cash being retained in 

the corporation and therefore available for investment. 

In addition, it should be noted that, in those cases 

where proceeds from the liquidation of investments 

need not be distributed to the shareholders, a profes- 

sional corporation provides opportunity to shelter 

capital gains. This can arise under current law, which 

taxes the capital gains of individuals at rates as high 

as 35%, compared to a regular corporate rate of 

30% (20% if the corporation has earnings of 

$25,000.00 or less), thereby affording a margin for 

savings. Of course if the proceeds are later distributed 

to the shareholders, personal income tax must be paid 

by the shareholder at that time. 

De[erred Compensation Plans. Finally, the most im- 

portant tax consideration and the one which often, or 

even usually, determines the outcome of the incorpora- 

tion decision is the impact which a qualified deferred 

compensation plan or plans would have upon the after 

tax earnings of the professional. We are speaking, of 

course, of the corporate defined contribution plan and 

the corporate defined benefit plan. With the former, 

which is probably most commonly seen as a profit- 

sharing plan, the corporation is .allowed to make an 

annual deductible contribution of up to 15% of cov- 

ered compensation, I.R.C., Sec. 404(a)(3)(A), with 

an additional limitation on contributions to each par- 

tlcipant of the lesser of $25,000.00 (to.be adjusted 

annually for increases in the cost of living) or 25% of 

compensation, I.R.C., Sec. 415 (c). Under a corporate 

defi~aed-benefit plan, the maximum annual benefit 

which may be paid by the plan at retirement is the 

lemer of $75,000.00 (to be adjusted annually for in- 

creases in the cost of living) or 100% of the partici- 

pant’s average compensation for the highest three 

consecutive calendar years during which he was an 

active participant in the plan. I.R.C., Sec. 415,(b) (1). 

The annual contribution necessary to produce the 

desired level of benefits is actuarially determined. 

The benefits of a corporate deferred compensation 

plan often must be weighed against those of the 

Keogh (H.R. 10) plan before an accurate picture of 

the client’s situation can be had. Further, the Indi- 

vidual Retirement Account must sometimes be con- 

sidered. Under the former, deductible contributions 

are permitted up to the lesser of $7,500.00 or 15% 

of earned income each year. I.R.C., Sec. 404(e) (1). 

With an I.R.A., deductible contributions are limited to 

the lesser of $1,500.00 or 15% of compensation. 

I.R.C., Sec. 219. With either Keogh or I.R.A., the 

income on amounts contributed accumulate tax-free 

with the amounts in trust to be distributed between 

ages 59~ and 70~. 

Because the availability of tax qualified deferred 

compensation plans is generally of paramount im- 

portance in the professional incorporation decision, 

the following questions and answers illustrate the 

manner in which the tax considerations involved with 

such plans are taken into account. Each question as- 

sumes that facts given in preceding questions and 

answers remain unchanged unless otherwise stated. 

The Case of [ks. Clark and Wheeler 

1. Dr. Clark, a young orthodontist who has been in 

practice for one year, asks you to set up a professional 

corporation for him. He tells you that he has been 

reading about the advantages of a corporate practice 
in the professional journals he receives and knows that 

a prominent local orthodontic group is in a corporate 

practice. You ascertain that his anticipated net income 

for next year is between $40,000.00 and $50,000.00. 

Q. Based on the facts given, do you believe that 

incorporating his practice will be advantageous for 

Dr. Clark at this time? 

A. To answer the question you must review the 

advantages of a corporate practice over a proprietor- 

ship and partnership. The tax advantages are those 

mentioned in the first part of this article, such as being 

able to deduct the premium on up to $50,000.00 per 

person in group term life insurance, the ability to 

receive tax-free treatment for accident and sick pay, 

and of course the setting up of a corporate retirement 

plan. 

If the client were going to make use i)f all of these 

tax devices, it might be easy to endorse the incorpora- 

tion. However, it seems unlikely that Dr. Clark would 

have in mind the utilization of the corporation to 

shelter capital gains, for example, since he is a young 

practitioner whose primary asset is probably his prac- 
tice. Therefore, it would seem prudent to inquire of 

your client which tax devices he would be interested 

in using and to what extent. This will allow you to 

consider the real advantages to Dr. Clark of incorpo- 

ration at this time. If incorporation is indicated when 

all of the information has been obtained, you have 

prepared your work schedule. If incorporation is not 

justified you can so advise your client and show him 

why. For instance, suppose Dr. Clark’s sole motiva- 



tion toward incorporating is to set up a corporate 

retirement plan. At his present income level he would 

probably not be able to put greater amounts into a 

corporate retirement plan than he would into a 

Keogh plan. His age would militate against the use of 

a corporate defined benefit (pension) plan, since 

allowable contributions are less for young professionals 
than for older professionals. Most organized profes- 

sional groups such as the American Dental Associa- 

tion have master Keogh plans which cost the profes- 

sional almost nothing to utilize. He could have an 

individually tailored Keogh plan if he so desired. 

Certainly you could not recommend incorporation in 

view of the start up costs and annual maintenance 

costs when there is no discemible benefit to the 

client. 

2. Assuming .that Dr. Clark dropped his idea of 
incorporating after the previously discussed consulta- 
tion, you meet with him on an annual basis to review 
his business affairs. The year following the initial 
meeting resulted in your setting up a partnership be- 
tween Dr. Clark and his former associate, Dr. Wheeler. 
At the next annual meeting you find while reviewing 
the doctors’ partnership tax return that each partner 
had a net income of $65,000.00 from the practice. 
Their employees had a total payroll of $150,000.00 
for that year. Both Dr. Clark and Dr. Wheeler are 
married and each is in the 50% tax bracket. Natural- 
ly, incorporation is ofie ~ the subjects discussed at 

" the meeting. The doctors advise you that their only 
concern is the benefit to be derived from a corporate 
retirement plan. You explain the differences between 
defined-contribution and defined-benefit plans to them. 
They are interested only in a defined-contribution plan 
based on salaries. 

Q. Assuming the doctors would be willing to make 
the maximum allowable contribution to the plan, is 

there an advantage in setting up such a plan at this 
time? 

A. The normal limitation on deductible contribu- 

tions to the plan in this instance would be 15% of 

salaries and wages of employees in the plan. Assum- 

ing all corporate employees would be covered by the 

plan, covered salaries and wages, including Dr. Clark 

and Dr. Wheeler total $280,000.00. The maximum 

contribution, 15% of this amount, is $42,000.00. 

Since the doctors are in the 50% tax bracket, this 

means a savings of $21,000.00. However, of the total 

contribution, $22,500.00 (15% of $150,000.00) is 

for the benefit of the employees other than the owner- 

employees. That indicates a net cash loss to the 

doctors of $1,500.00. (Integration of the plan with 

Social Security, a highly complex area beyond the 

scope of this article [see Reg. Sec. 1.401-3(e) and 

Rev. Rul. 71-446], could result in channeling a higher 

proportion of contributions to the dentists than might 

otherwise be the case.) On the other hand, a Keogh 

plan would be worse since contributions on behalf of 

the doctors would be limited to $7,500.00 each under 

present law. Perhaps the proper course at this time 

would be Individual Retirement Accounts with the 

idea of a rollover into a corporate plan at a later date 

combined with a current tax shelter. 

3. The following year looks promising. Drs. Clark 
and Wheder bring you a partnership tax return in- 
dicating that each has increased his net income t6 
$150,000.00 per year. 

Q’. Without regard to start up costs, how much 

money will the doctors "save" by incorporation and 

a maximum allowable contribution to a defined- 

contribution retirement plan? 

A. The maximum allowable contribution under the 
given facts is 15% of $450,000.00 or $67,500.00. Since 
the doctors a~e in the 50% tax bracket, this would 
generate a $33,750.00 tax "saving." The portion of 
the contribution for the benefit of the other employees 
would be $22,500.00 (15% of $150,000.00). There- 
fore, the net "savings" would be $33,750.00 in taxes 
less $22,500.00 contributed to the accounts of the 
other employees, or $11,250.00 for the initial year. 
However, this saving is not a true saving, since ,the 
doctors will be taxed on their retirement income when 
they eventually receive it. The true saving can only 
be measured after the fact--after the money is ’in the 
doctors’ hands and all taxes paid. This figure can be 
projected, but the client must understand the limited 
value of a projection covering an extended period of 
time. The unforeseeable, such as inflation, changes in 
interest rates and changes in the tax law itself make 
all long term projections suspect. Sometimes it helps 
to think about projections as being analogous to the 
firing of a bullet. If your aim is slightly off the bulls- 
eye, you will miss the target by a greater amount if 
the target is distant than if it is closer. If you must 
consider a wind factor of unknown velocity or direc- 
tion, such as "tax reform," it becomes impossible to 
project the final result. 

4. You meet with the partners’ certified public 
accountant and ask him how much difference it would 



make to the partners at retirement if you set up a 
defined contribution corporate retirement plan as op- 
posed to having the partners pay their taxes currently 
and save whatever is left. As indicated in the an- 
swer to question 2, a Keogh plan would not satisfy 
the clients’ needs. The two of you decide upon the 
following assumptions: 

A. Both "partners" would participate in a cor- 
porate plan for 30 years or else would save the 
equivalent amount less income taxes at a 50% rate 
for the same period of time. 

B. Retirement funds will earn 6% per annum 
compound interest. 

C. After 30 years each partner will retire and draw 
out the retirement savings in 10 equal annual install- 
ments, with the balance continuing to draw 6% in- 
terest. 

D. The partners will file joint income tax returns 
with their wives during the 10 year retirement payout 
period, and each will have other income during those 
years equal to his deductions and exemptions. 

E. The amount available during the 30 working 
years for a retirement fund contribution will remain 
constant, the figures being the ~ame as those available 
from last years’ partnership tax return, i.e., $67,500.00. 

F. Inflation, changes in interest rates or any other 
unknown factors will not be considered. 

The accountant, using methods set out in the 

answer and these assumptions, calculates that each 

partner will net after taxes approximately $102,000.00 

per year for the 10 payout years if he saves as an 

individual and approximately $104,000.00 if the cor- 

porate plan is utilized. He explains the small differ- 

ential is due to the fact that the earned income dur- 

ing the working years is taxed at a maximum rate of 

50%, while the payouts from a corporate retirement 

plan are not considered earned income and are there- 

fore subject to a tax rate of up to 70%. Therefore, 

your clients can put away more during the working 

years under a corporate plan than by saving after 

taxes, but in this instance the. higher tax rate du.ring 

retirement on the amounts paid out from the plan 

negates the benefits of deferral. Although discussion 

of an I.R.A. is omitted here for the sake of simplicity, 

if the individual savings route is adopted, an I.R.A. 

should be a part of it. 

Q. Assuming that the certified public accountant 
is correct, what alternatives to the proposed method 
of payout on the corporate retirement plan could you 

suggest to increase the retirement benefits to the 
doctors? 

A. The 1974 Pension Reform Act provides favored 

tax treatment for lump-sum distributions. The calcu- 

lations and results vary between plans initiated prior 

to 1974 and those initiated after 1973 because distri- 

butions attributed to pre-1974 service are taxed at 

capital gains rates while distributions attributed to 

post-1973 contributions are taxed at ordinary rates. 

Since we are concerned here with a plan to be cur- 

rently installed, we need use only those calculations 

applicable to plans initiated after 1973. The formula 

is found in I.R.C. Sec. 402 (e). 
In order to compute the amounts involved on a 

lump-sum distribution, we must go through computa- 

tions similar to those performed by the certified public 

accountant to determine the ten year pay.out. First, we 

must recognize that the income earned by the qualified 

defined contribution plan will not normally be taxed 

until distributed. Therefore we must find" the amount 

to which an annuity of $22,500.00 per year will ac- 

cumulate over thirty y~ars with interestfi0mpounded 
at 6% per annum. By using annuity tables, we find" 

that this amount is app~oxii-nately $1,900,000.00. 

Therefore, if the retirement plan called for a lump 

sum distribution within one year of retirement, each 
shareholder-employee would receive $1,900,000.00 at 

that time. However, the entire amount of this distribu- 

tion is taxable at ordinary income rates. I.R.C., Sec. 

402(e), supra, permits a form of income averaging, 
sometimes called ten year forward averaging. Without 

the relief of this section, the federal income tax would 

be approximately $1,400,000.00. However, even with 

the benefit of that section, the federal income tax 

would only be reduced to approximately $1,161; 

000.00, leaving $739,000.00 of retirement capital. As- 

suming that the interest earned on this amount is 6% 

and would be taxed at about one-third at current 

rates, the retiring shareholder could expect an annuity 

after federal income taxes of approximately $90,- 

000.00 per year for ten years, compared to $104,- 

000.00 per year using a ten year payout from the 
corporate plan. Therefore, in this instance the favored 

tax treatment on lump sum distributions is actually a 

detriment compared to the ten year payout term. 

This is because the tax on lump sum distributions is 

calculated by using the tax table for single individuals, 

even though our clients are filing joint returns with 

their spouses, while the other method allows the pay- 

ments received during the ten year payout to be 

taxed at the lower regular joint return rates. This type 

10 



of situation should be provided for in the retirement 
plan by drafting it so that the employee does not have 
the right to choose the distribution method. This 
would avoid inviting the constructive receipt doctrine 
under which the employee might be taxed as if he had 
received a lump-sum distribution regardless of how 
distribution was actually made. 

Perhaps the best alternative would be to set up a 
thirty year pay out, which was approved in Revenue 
Ruling 72-241, for a participant retiring at age 65. 
He would net approximately $47,500.00 per year after 
federal income taxes which, over thirty years, would 
amount to a total net payout of $1,425,000.00. 

In summary, it can be said that no one of the 
alternatives examined above will necessarily produce 
a distinct financial advantage, although it is clear that 
the lump sum distribution from a corporate plan 
would not be chosen. The final decision must be the 
product of consultation and analysis by the attorney, 
the C.P.A. and the clients, with careful examination 
of each alternative, including both financial and per- 
sonal implications, with regard for the individual situ- 
ation of each client. 

For an excellent debate on the merits of profes- 
sional corporations versus non-corporate professional 
practices, the reader is referred to "Professional Corpo- 
rations Revisited (After the Employee Retirement 
Income Security Act of 1974)" 28 Tax Lawyer 471 
by Kalish and Lewis, and "T__he Utility of The Profes- 
sional Corporation: A Rejoinder" 29 Tax Lawyer 
265 by Mayer Siegel. 

5. Drs. Clark and Wheeler want to know the cost 
of setting up the corporation. You must quote your 
fee. You draw up the following list of documents 
to be prepared and work to be done: 

Agreement to form corporation 

Articles of incorporation 

Bylaws if needed 

Order corporate minute book, stock certificates 

and seal 

Initial meeting of stockholders and directors 

Banking resolutions 

Subscription agreements 

Transfers of assets and perhaps liabilities to 
the corporation 

Employment agreements concerning buy-sell 
and other matters 

Retirement plan 
Trust agreement for retirement plan 
Filing of plan with the IRS 
Negotiation with IRS and plan amendments 
Consultation time with clients and their other 

experts 

Q. What fee range would you expect to quote 
your client? 

A. The Professional Corporation Desk Book pub- 

lished by the Institute for Business Planning, Inc. in 

1975 states that it is rare for an attorney to charge 

less than $1,500.00 for setting up a professional cor- 

poration, and where there are major complications, 

the fee may be as much as $7,500.00. Our experience 

in Virginia has been that lawyers who are well versed 

in this field expect to bill between $1,500.00 and 

$2,500.00 for this work if there are no unexpected 

complications. It is our belief that failure to quote a 

sufficient fee can impair the quality of the work prod- 
uct and lead to misunderstandings with the client, 

and, as a result of the preceding, lower the esteem in 
which we all desire our fellow professionals to hold us. 

Conclusion 

The incorporation of a professional client involves 
numerous considerations and must be approached with 
great care. The availability of limited liability, con, 
tinuity of the entity established and ease in transferring 
interests as well as centralizing management are some 
of the important factors bearing on the decision of 
whether to incorporate. The tax consequences of in- 
corporation, however, ordinarily dominate this de- 
termination and in order to provide accurate and 
sound advice, the attorney’s analysis must be on a long 
range basis. The final decision is best achieved after 
thorough consultation between the attorney, the certi- 
fied public accountant and the client as to all of the 
factors involved. 
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HUGH L. PATTERSON 

Public Attitudes Toward Lawyers: 
The Woodberry Conference 

I N 1974, the Committee on Special Issues of State 

and National Importance unanimously agreed that 

Watergate and the continuing criticism of lawyers on 

a national basis demanded that Virginia lawyers at- 

tempt a detailed assessment of the public’s attitudes 

towards the profession in Virginia. Having received 

the approval of the Executive Committee of the Vir- 

ginia Bar Association to proceed with the project and 

formulated a questionnaire that the committee felt 

would solicit meaningful information, Peter D. Hart 

Research Associates was commissioned in July of 

1975 to personally interview a number of Virginians 

that summer. In August of 1975, approximately 608 

Virginians were personally interviewed in sessions last- 

ing approximately 50 minutes throughout the State. 

These persons were chosen by means of a random 

selection pattern geared to reach a cross-section of Vir- 

ginia residents at points suggested by 1970 census data. 

Results of the survey were computerized, analyzed and 

set forth in a seventy page report with an equal nu.mber 

of tables reflecting the developed statistics was de- 
livered by Hart to the Executive Committee in October 

of that same year. 

The survey was analyzed by the Special Issues Com- 

mittee and a report to the Executive Committee on 

recommended action was submitted in early Novem- 

ber. All persons involved quickly concluded that the 

survey merely reflected the skeletal form of Virginians’ 

real attitudes toward lawyers.-It was agreed that a 

conference for persons selected by the Executive Com- 

mitte to discuss in detail the problems suggested by 

the survey would be extremely beneficial. On June 18, 

1976, the Virginia Bar Association sponsored a one- 

day conference for approximately 80 laymen from 

across the State at Woodberry Forest School in Orange, 

Virginia, as a follow-up to the survey. Eight members 

of the Special Issues Committee which included 

Messrs. Randolph W. Church, Jr. ; Ammon G. Dun- 

ton, Jr.; John M. Ryan; Dean Roy L. Steinheimer; 

John L. Walker, Jr. ; Allen C. Goolsby, III; Thomas 

O. Lawson and Hugh L. Patterson and William B. 

Spong, Jr..as the Association’s president were the only 

lawyers present at the Conference and their roles were 

limited strictly to acting as moderators in a discussion 

of four designated topics and providing additional 

factual information as required by the participants. 

Having studied selected portions of the Hart survey 

and a 30 page informational brochure designed to pro- 

vide background information on each of the four 

topics prior to arriving at the Conference, these per- 

sons entered into a discussion of the determination of 

lawyer’s fees, the disciplining of lawyers, the compe- 

tency of lawyers and advertising by lawyers in an en- 

thusiastic, interested and totally positive manner. 

The topics discussed at the Woodberry Conference 

were those which the committee felt were suggested as 
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key areas of public concern by the Hart survey. Per- 

sons attending the Conference were divided into four 

groups and each one of these four groups discussed in 

detail the four topics set forth below. Each group dis- 

cussed every topic for approximately one hour with 

the assistance of two members of the Special Issues 

Committee who had attempted to become factual ex- 

perts on that particular topic and two recorders who 

were law students at the four law schools in this State. 

Voluminous comments were recorded by each one of 

these persons and the following report is an attempt 

to synthesize these comments from group moderators, 

recorders and members concerning their discussions. 

This report could not include every comment but 

hopefully, it has recorded the major thoughts that 

surfaced at the Woodberry Conference. The Virginia 

Bar Association is deeply indebted to each person 

who attended the Conference and will do its best to 

pursue recommended courses of action. 

I. Are the present measures for disciplining lawyers 
in Virginia adequate to protect the public and the 

members of the profession? If not, how can they 

be improved and should the public play a role in 
disciplinary proceedings? 

All groups conceded that the public generally is not 

aware of what the legal profession does in the way of 

disciplining its members, the types of complaints heard 

by grievance committees, whether complaints may be 

filed by anyone or only lawyers, the procedure to be 

followed in filing a complaint, whether the results of 

grievance committee proceedings are published, or 

where they are published. There is little knowledge or 

understanding of the co.ntents of the Code of Profes- 

sional Responsibility or the fact that the Code repre- 

sents a set of standards which the legal profession has 

imposed upon itself to regulate the profession and deals 

with the self-regulation of lawyer activities that are 

neither illegal nor negligent. In the absence of this 

knowledge, there is doubt, fear and mistrust about 

the conduct of many lawyers and what can be done 

about it. A general comment about the Code of Pro- 

fessional Responsibility was that it is ambiguous 

enough to hide a multitude of sins. 

While some persons at the conference felt that lay 

persons have no place in a profession’s self-regulatory 

procedure since they still have recourse to civil and/or 

criminal proceedings, the vast majority of persons pres- 

ent felt that lay participation in the disciplinary process 

would help counteract the public’s lack of knowledge 

Hugh L. Patterson received his B.A. in 1960 

from the University of North Carolina, his 
LL.B. in 1965 from the University of Virginia 

and is now a member of the firm of Willcox, 
Savage, Lawrence, Dickson & Spindle, P.C. in 
Norfolk, Virginia. Mr. Patterson served as 
Chairman of the Young Lawyers Section of the 

Virginia Bar Association in 1970-71 and as 

Chairman of the Association’s Committee on 
Special Issues of State and National Impor- 

tance since 1973. He is a member of the 

Norfolk & Portsmouth Bar Association, the 
Virginia State Bar Association, the American 
Bar Association and is a member of the Men’s 

Advisory Committee of the Children’s Hospital 
of the King’s Daughters. 

in this area and add credibility to the proceedings. 

Little confidence was expressed in proceedings where 

members of the legal profession attempt to judge 

each other and there was great concern that the whole 

disciplinary process could be or would likely become 

tainted with an element of cronyism that would pre- 

clude effective action. It was suggested that the public 

has too great a stake in the legal system to leave its 

proper administration totally to lawyers. One group 

saw legal ethics as rather naturally falling into two 

categories with one category having to do with adver- 

tising, the unauthorized practice of law and the like 
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and the second category having to do with attorney- 

client relationships and such problems as fees charged 
for a particular service or the manner in which a cli- 
ent’s case has been handled. It was felt that while the 
public was interested in the outcome of complaints re- 
lating to the first category, it has a stake in and should 
be deeply involved in complaints dealing with attorney- 
client relations. It was felt that lay participation in 
disciplinary proceedings should be limited to this last 
type of complaint "but there must be more than just 
token lay input. 

All groups believed that lack of public information 
was the real problem in this area. Unquestionably, 
there is a real and immediate need to make the griev- 
ance process more visible through public information 
programs and more publicity by the organized bar of 
grievance and disciplinary procedures, proceedings and 
results. This type of publicity would help restore a 
measure of public confidence in the profession’s at- 
tempts to police its own ranks. 

One group suggested that the grievance process 
should be more accessible and felt that the require- 
ment of a written complaint was inhibiting. It was 
suggested that grievance committees hold open sessions 
on a regular basis where persbns could come and pre- 
sent their complaints orally and be assisted in reduc- 
ing them to writing if necessary or appropriate. Griev- 
ance committees should be authorized to levy fines in 
addition to other penalties and all actions by such 
committees against lawyers should be readily available 
to the public at a known location for its use prior to 
hiring an attorney. Finally, there was strong endorse- 
ment Of a proposal that the organized bar establish 
an office akin to that of a special prosecutor with a full 
staff to actively investigate and pursue allegations of 
unethical conduct all the way to disbarment. Cases 
brought against lawyers should be removed and heard 
in an impartial jurisdiction where the lawyer is not 
well known. 

II. How do lawyers charge for their services, how 

should they charge for their services and what is 
a fair fee for these services? How should a law- 
yer’s fee b~ determined? 

In discussing how lawyers charge for their services, 
all groups stressed the fact that the public is terribly 

confused and uneducated on this question. The public 

does not understand how lawyers charge or that 

lawyers are willing to charge on an hourly basis and 

that different lawyers within the same firm charge 
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different rates according to degree of experience and 

expertise. While one group indicated that the public 

may be partially to blame for ill feelings over .attorney’s 

fees because of its reluctance to discuss fees when 

consulting a lawyer, all participants expressed the 

strong feeling that the lawyer is the seller of the service 

and should take the initiative in discussing fees at the 

initial conference with the client; Most persons agreed 

that fees normally charged are probably fair and rea- 

sonable and that clients are happy to pay for good legal 

service. The real problem is again one of communica- 

tion. Fees are not always perceived as being proper. 

Lawyers should openly discuss fees with all clients and 

particularly with new clients and take care to point 

out the advantages of their services. In addition, state 

and local bar associations should be encouraged to 

develop public information programs on the hows and 

whys of fee setting. These programs, shall also inform 

the public that a lawyer may be asked about his fee in 

advance and that a person may consult a lawyer with- 

out charge if he finds he has no problem or he does 

not want to hire that lawyer. Lawyers should also 

have a price range for basic services which can be. 

given to prospective clients upon request. The un- 

certainty of the amount of the fee and how it will be 

computed not only intimidates prospective clients but 

leads them to seek help elsewhere from other sources 

such as banks, accountants, friends, books and the like. 

There was general agreement that lawyers should 

charge only on an hourly basis with each lawyer’s rate 

set at whatever price he thinks he can command for 

his services. With a full disclosure of rates at the initial 

conference, the buyer of the legal service can readily 

determine if he wants a particular lawyer to handle 

his problem and can plan for payment of his lawyer’s 

fee. Percentage fees and contingent f~es were generally 

condemned because it was felt they bear no correlation 

to time spent and are devices by which lawyers are 

able to make a great deal of money for very litde effort. 

Many members agreed with one participant who said, 

"The contingent fee does more to demean your pro- 

fession than any other thing you do." 

Lawyers should be encouraged to improve office 

efficiency, thereby reducing fees as well as increasing 

lawyer’s incomes. Law firms need advice and consul- 

tation on good business practices. Some of the sug- 

gestions to promote cost reduction included the use 

of business consultants to streamline business practices, 

the use of paralegals at lower cost, computerization of 

duplicative research, and the establishment of county 

law libraries in rural areas for use by smaller firms. To 
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reduce the public’s legal expense, lawyers in govern- 

ment should encourage the passage of more uniform 

state laws and emphasize the public’s desire for less 

governmental regulation. 

III. Is action needed to raise the level of competency 
of lawyers? If so, should possible alternatives 
include specialization, mandatory continuing 
legal education and periodic recertification? 

Generally speaking, the conference participants 
agreed that laymen do not have the professional ex- 
pertise needed to judge a lawyer’s competence. At the 
same time, the general impression that lawyers are out 
to make a lot of money with income being a function 
of the number of cases and clients that can be pushed 
through their offices in a short period of time en- 
courages the fear that incompetence exists. The only 
means available to the public to judge the type of 
representation they are receiving from any lawyer in- 
clude: (1) whether he wins or loses a particular 
case, (2) his ability to empathize, (3) his ability to 
communicate, (4) his general reputation in the com- 
munity or that of his firm, (5) whether he meets the 
client’s particular needs at that time, (6) his reputation 
among other lawyers and (7) the care, concern and 
promptness with which he handles a particular matter. 
While the public can often recognize intellect or the 
lack thereof, this quality is not synonymous with com- 
petence. The degree of enthusiasm, effort, laziness, 
indifference and other attitudes or characteristics 
which a lnwyer may exhibit on behalf of any particu- 
lar client or case are difficult for a client and more so 
for an occasional client to ascertain and evaluate. A 
general feeling in one group was that the law is a 
game of cleverness or wits where legal principle is 
obscured by lawyer experience and cleverness. To the 
extent that cleverness is synonymous with compe- 
tence, the layman is again in no position to judge this 
quality until it is too late. The public therefore deals 
with the lawyer on faith and is at times very much 
afraid he is in the hands of someone who should not be 
handling his case. The primary problem that the lay- 
man can understand and evaluate is inattention or 
lack of concern by a lawyer for his particular problem. 

The problem of incompetency of lawyers must be 
policed by lawyers themselves. To the extent possible, 
lawyers must help the public better understand the 
lawyer’s function and substantial positive publicity con- 
cerning the lawyer’s role in various legal settings 
would be tremendously helpful. In the abstract, there 
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was general agreement that such measures as an in- 
ternship program prior to licensing of lawyers similar 
to that now used for architects, doctors, accountants 
and educators, special training for lawyers in particular 
types of practices, mandatory continuing legal educa- 
tion with the requirement for an exam or something 
more than mere classroom attendance and specializa- 
tion with certification by the bar association (Cali- 
fornia plan) would have to be beneficial in this area. 
Peer review or recertification was not favored by any 
group as having a beneficial impact on the competency 
problem but was criticized as an attempt yo create 
another bureaucracy with an additional cost increase 
to the public. 

IV. To what extent should lawyers be permitted to 
advertise? Should these limitations be continued, 
modified or eliminated? 

While there was a general reaction against aggres- 

sive advertising by lawyers to promote the use of their 

services on behalf of the participants at the conference, 

there was general agreement that much more com- 

munication and information w~s needed to match the 

client with the proper attorney to handle his particular 

problem and make the public aware that legal services 

are needed in certain areas. Present conditions leave 

the public in a state of ignorance. With respect to the 

selection of attorneys, the desire was clearly expressed 

by all that some type of approved law list or telephone 

or other directory should exist and be freely available 

to the public that would give each lawyer’s name, his 

background, his length of experience, his specialty or 

specialties and his representative clients. Basically, the 

public is looking for the same type of. material for use 

in selecting a lawyer that lawyers can find in the bib- 

liography section of Martindale-Hubbell. Another 

means of distributing this data could include fact sheets 

on a firm’s lawyers available on request. At the same 

time, there was clearly no desire on the part of the 

participants to see any information relating to fees or 

hourly rates. Everyone recognized that attorney’s fees 

vary considerably with each particular matter and that 

any statement of fees in advance would probably be 

more misleading than helpful. 

State or local bar associations should promote public 

relations and informational programs with the goal 

of informing the public about the need for legal 

services, the services offered by lawyers, problem areas 

which may have legal implications, the legal specialties 

available and guidelines to follow in choosing a lawyer. 



In addition, local bar associations should be allowed 

to advertise that they have lists of lawyers available 

to help solve particular problems or operate lawyer 

referral services for that purpose and how these serv- 

ices can be reached. Persons living in areas now op- 

erating these services did not know of their existence. 

V. General Plea to the Legal Profession 

No one would contend that the effective implemen- 
tation of reforms by the organized Bar to counteract 
criticisms reflected in the survey and at the Wood- 
berry Conference is going to insure that the public 
will love lawyers. Our legal system is an adversary one 
which by its nature will breed substantial criticism 
of lawyers from time to time. At the same time, it is 
fair to say that a substantial amount of criticism does 
exist concerning, lawyers and the manner in which they 
practice and the organized bar should put its best 
foot forward to improve its image in areas where 
changes can be made. 

There is no question but that the public in Vir- 
ginia feels that a shroud of mysticism covers the pro- 
fession. Very few people really understand what 
lawyers do and how their profession fits into the main 
stream of human existence. If nothing else emerged 
from the Woodberry Conference, there did emerge a 
plea from the public that lawyers come down from 
Mt. Olympus and let people know in ordinary day-to- 
day terms what they do, liow the public can effectivdy 
use their services, how they charge and what the public 
should expect from the profession. As one of the re- 
corders wrote in his report concerning the Conference: 

"The most important information to be 
taken from the seminar was not derived from 
what the participants said about public atti- 
tudes towards lawyers and the legal profession. 
Rather, the attitudes, misinformation and gaps 
in knowledge demonstrated by the participants 
themselves in relation to lawyers and their pro- 
fession should signal the vast need for im- 
provement of lawyers’ relations with the public 
and hopefully, give some direction for change. 
.The degree of the problem must be magnified 
by the fact that these people, for the most 
part highly educated and in all cases, highly 
intelligent and concerned, have dealt with 
lawyers professionally and socially for years. 
These are the members of the public who 
should be best-informed about the legal pro- 
fession and yet, find themselves woefully ig- 
norant about the profession and how it 
functions in today’s society." 

The primary problem for the profession is one of public 

relations and communication. We have all been mak- 

ing this statement for years but for the first time, we 

as.lawyers know what the public wants to hear. Hope- 

fully, the Virginia Bar Association, the Virginia State 

Bar and all local bar associations will begin to respond 

to this plea for help. It is not enough that lawyers or 

the profession think they are treating the public fairly 

in one or more areas of public concern--the public 

must also understand and perceive this treatment to 

be fair. Otherwise, misunderstanding and lack of 

.knowledge with their attendant doubts, fears and mis- 

trust will continue to haunt all of us and our profes- 

sion. 
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WHITTINGTON W. CLEMENT 

Ethics and The Tax Lawyer 

W HAT is the ethical responsibility of the Virginia 

attorney whose client admits to him that he has 

intentionally failed to include an item of income or 

overstated a deduction on his tax return? Under exist- 

hag ethical mandates, the attorney caught in this situa- 

tion finds himself in a most uncomfortable position. 

Clearly, the attorney’s first obligation is to encourage 

his diem to file an amended tax return. ABA Com- 

mittee on Professional Ethics, Opinion No. 314 

(1965); 51 A.B.A.J. 671,672 (July, 1965). If, how- 

ever, he is unable to persuade his client to take such 

corrective steps, the attorney faces a grave dilemma. 

This dilemma is attributable primarily to two provi- 

sions of the Code of Professional Responsibility [here- 

inafter cited as CPR] as adopted by the Virginia State 

Bar in 1970 and incorporate.d as Part VI of the Vir- 

ginia Supreme Court Rules. 211 Va. 295 (1970). 

Generally, Ca_non 4 of the CPR exalts the well-estab- 

lished principle that the attorney must preserve the 

confidences and secrets of his client; Canon 7, in stat- 

ing an attorney should represent his client zealously 

within the bounds of the law, includes the rule that 

the attorney must reveal to the affected parties any 

fraud perpetrated by his client in the course of his 

representation. The purpose of this article is twofold: 

to delineate the competing obligations of the tax 

practitioner, as embodied in Disciplinary Rule [here- 

inafter cited as DR] 4-101 and 7-102(B)(1) of the 

Virginia State Bar’s CPR, and to suggest a revision of 

the Virginia State Bar’s DR 7-102(B) ( 1 ) to comport 

with the amended version of that disciplinary rule as 

adopted by the A.B.A. in 1974. 

DK 4-101 and DR 7-102, in pertinent part, read: 

"DR 4-101 Preservation of Confidences and 
Secrets of a Client. 

(A) ’Confidence’ refers to information pro- 
tected by the attorney-client privilege under 
applicable law, and ’secrets’ refers to other in- 
formation gained in the professional relation- 

ship that the client has requested to be held 
inviolate or the disclosure of which would be 
embarrassing or would be likely to be detri- 
mental to the client. 

(B) Except when permitted under DR 
4-101 (C), a lawyer shall not knowingly: 

(1) Reveal a confidence or secret of his 
client. 

(2) Use a confidence or secret of his 
client to the disadvantage of the client. 

(3) Use a confidence or secret of his 
client for the advantage of himself or a third 
person, unless the client consents after full 
disclosure. 

(C) A lawyer may reveal: 

(1) Confidences or secrets with the con- 
sent of the client or clients affected, but only 

¯ after a full disclosure to them. 

(2) Confidences or secrets when per- 
mitted under Disciplinary Rules or required 
by law or court order. 

(3) The intention of his client to commit 
a crime and the information necessary to 
prevent the crime." 

"DR 7-102 Representing a Client within the 
Bounds of the Law. 

(B) A lawyer who receives information 
clearly establishing that: 

(1) His client has, in the course of the 
representation, perpetrated a fraud upon a 
person or tribunal shall promptly call upon 
his client to rectify the same, and if his client 
refuses or is unable to do so, he shall reveal 
the fraud to the affected person or tribunal.’’1 

x Since the adoption of the CPR arguments have been 
made about the meaning of "tribunal," but the term has 
generally been broadly interpreted. See, e.g., State v. Turner, 
538 P.2d 966 (Kan. 1975). There seems little doubt that the 
words "person or tribunal" would include the IRS and its 
agents as well as the Tax Court. 
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ABA Canons 29, 37 and 41, progenies of DR 4-101 
and 7-102(B), were three of the forty-seven Canons 
which governed the conduct of lawyers until the CPR 
was adopted in 1970 by the ABA and the Virginia 
State Bar. Canon 29 provided in part that: 

"The counsel upon the trial of a cause in which 
perjury has been committed owe it to the pro- 
fession and to the public to bring the matter to 
the knowledge of the prosecuting authorities." 

Canon 41 also addressed itself to the lawyer’s obli- 
gation to reveal fraud and deception: 

"When a lawyer discovers that some fraud or 
deception has been practiced, which has un- 
justly imposed upon the court or a party, he 
should endeavor to rectify it; at first by advising 
his client, and if his client refuses to forego the 
advantage thus unjustly gained, he should 
promptly inform the injured person or the 
counsel so that they may take appropriate 
steps." 

Canon 37, on the other hand, stated in part that 

"[i]t is the duty of a lawyer to preserve his client’s 

confidences, which duty outlasts the lawyer’s em- 

ployment." 

These Canons apparently co-existed peacefully from 

1928, when Canons 37 and 41 were added to the 

original thirty-two Canons, until 1953 when the ABA 

Legal Ethics Committee issued Opinion No. 287 and a 

similar Committee of the Virginia State Bar followed 

with its Opinion No. 42. The Opinions were precipi- 

tated by a petition for advice from a Virginia lawyer 

who was faced with the following situation: he had 

represented a client in a divorce suit and obtained a 

decree of divorce on November 6, 1952 in favor of his 
client on the grounds of willful desertion and abandon- 

ment which had occurred on March 15, 1950; three 
months after entry of the decree, the client returned 

to him and said that he, the client, had given false 

testimony at the taking of the depositions upon which 

his decree of divorce had been based, that the date of 
the desertion was not March 15, 1950, as testified by 

him, but was actually the early part of November, 

1951, and that his former wife now threatened to dis- 
close the true facts to the court unless support money 

was forthcoming. 

The attorney submitted two questions to the Vir- 

ginia Committee: ( 1 ) What is his duty to the court as 

an officer of the court after learning of the false testi- 

mony of his client? (2) What is his duty to his client, 

who, when seeking advice, disclosed that he has falsely 

testified? 

Whittington W. Clement is associated with the 

Hunton & Williams law firm in Richmond, Vir- 
ginia. He received his B.A. from the University 

of Virginia in 1970 and his J.D. from the 
University of Virginia in 1974. From 1974 
until 1975 Mr. Clement served as clerk for 
Federal Judge John A. MacKenzie of the 

Eastern District Court of Virginia. 

The Committee wrote that, after consulting with 

many members of the bar as well as seeking guidance 

from the ABA Committee, there was no one opinion 

that could be rendered which would meet with the 

unqualified approval of the bar as a whole. It then 

concluded that there were three acceptable courses of 

action: (1) the attorney could explain to his client 

the seriousness of having testified falsely, sever all re- 

lationship with the client and refuse to represent him 

further, but not disclose the situation to the court or 

any other person; or (2) the attorney could follow the 

procedure set forth in ( I ) and, in addition, advise the 

client to voluntarily go to the judge and disclose the 

situation to the court; or (3) the attorney could follow 

the procedure of ( 1 ) and (2) and, in addition, should 

the client refuse to voluntarily report the matter to 

the court, then the attorney himself could make full 

disclosure of the facts to the court. See Vi~inia State 

Bar Pro[essional Handbook, "Legal Ethics Formal 
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Opinions," No. 42. Thus, two of the three options 

available to the attorney ignored the mandatory reve- 

lation requirement of Canon 41, the basis for DR 

7-102 (B), in the interest of prese.rving the confi- 

dentiality of the lawyer-client relationship. 

On the same facts presented, the ABA Committee 

took a more definitive position than that of the Vir- 

ginia Committee. Acknowledging that the enforcement 

of Canon 29 would involve the "direct violation" of 

Canon 37, it wrote that Canons 29 and 41, as well as 

Canon 22 (r~lating to the lawyer’s duty of candor, and 

fairness to the court), were not sufficient "to over- 

ride the purpose, policy and express obligation under 

Canon 37." 39 A.B.A.J. 983,985, (November, 1953). 

It concluded: 

"In the case stated the lawyer should urge his 
client to make the disclosure, . . . He should 
also advise him to tell his wife that he proposes 
to do so, and thus avoid further blackmail. If 
the client will not take this advice, the lawyer 
should have nothing further to do with him, 
but despite Canons 29 and 41, should not dis- 
close the facts to the court, or to.the authorities." 
Id. 

The 1953 ABA Opinion is crucial to the issue be- 

fore us for it pla!nly states that the duty of divulging 
the client’s past fraud, committed in the course of the 

attorney’s representation, should be subordinated to 

the obligation of maintaining the client’s confidences. 

Opinion No. 341, issued September 30, 1975, recog- 

nizes its continued importance today: 

"Through the bar’s interpretation in practice of 
its responsibility to preserve confidences and 
secrets of clients, and through its interpretations 
like Formal Opinion 287, significant exceptions 
to any general duty to reveal fraud have long 
been accepted." 61 A.B.AJ. 1543, 1544 (De- 
cember, 1975). 

Opinion No. 287 evidently resolved the contradic- 

tory responsibilities imposed upon attorneys by Canon 

37 and Canons 29 and 41 for only one other Opinion 

dealing with the interrelation of the provisions was 

rendered by either the ABA’s Legal Ethics Committee 

or its Virginia counterpart. That Opinion, No. 314, 
was issued in 1965 by the ABA as a result of a number 

of specific inquiries regarding the ethical relationship 

between the IRS and lawyers practicing before it. It 

has been since regarded at least by some practitioners 

as the most important pronouncement to be used in de- 

termining the responsibility of the lawyer who discovers 
errors in his client’s prior year’s returns. E.g., 31 N.Y.U. 

2O 

Inst. 1, 52 (1973). It stated that in all cases, with re- 

gaxd both to the preparation of returns and negotiat- 

ing administrative settlements, the attorney is under a 

duty not to mislead the IRS "deliberately and affirma- 

tively, either by misstatements or by silence or by 

permitting his client to mislead." 51 A.B.A.]. 671,672 

(July, 1965). It then said: 

"The difficult problem arises where the client 
has in fact misled but without the lawyer’s 
knowledge or participation. In that situation, 
upon discovery of the misrepresentation, the 
lawyer must advise the client to correct the 
statement; if the client refuses, the lawyer’s 
obligation depends on all the circumstances. 

"Fundamentally, subject to the restrictions 
of the attorney-client privilege imposed by 
Canon 37 [predecessor to DR 4-101], the 
lawyer may have the duty to withdraw from 
the matter. If for example, und.er all the cir- 
cumstances, the lawyer believes that the Serv- 
ice relies on him as corroborating statements of 
his client which he knows to be false, then he 
is under a duty to disassociate himself from 
any such reliance unless it is obvious that the 
very act of dissociation would have the effect 
of violating Canon 32. Even then, if a direct 
question is put to the lawyer, he must at least 
advise the Service that he is not in a position 
to answer." Id. 

Although the Opinion’s suggested course of action 

--possible withdrawal--is sensible, it is significant that 

it hardly addresses the mandatory revelation provision 

of Canon 41 [DR 7-102(B) ( 1 ) ] pertaining to "fraud 

or deception [that] has been practiced" by the client. 

Rather, it goes only so far as restating a general ex- 

ception to the attorney-client privilege: 

"[I]n no event does it [the absolute duty not 
to make false assertions of fact] require the 
disclosure of his confidence, unless the facts in 
the attorney’s possession indicate beyond rea- 
sonable doubt that a crime will be committed." 
Id. 

Debate over the conflicting obligations of the at- 

torney was renewed when the CPR was drafted by the 

ABA in 1969 to supersede the Canons. Interestingly, 

the substance of Canon 41 originally was not incor- 

porated in that preliminary draft. As the ABA’s 

Opinion 341 relates it: 

"Perhaps the omission was due to the com- 
mittee’s consideration of the high fiduciary 
duty owed by lawyer to client in consideration 
the firm support found in the law of evidence 
for the attorney-client privilege." 61 A.B.A.]., 
supra, at 1543. 



The Opinion adds, however, that because of objec- 

tions to its omission, DR 7-102 (B) ( 1 ) was eventually 

adopted. Hence, the two obligations, recognized in 

Opinion 287 as contradictory, were grafted into the 

CPR. 

While Virginia accepted the 7-102(B)(1) provi- 

sion, not all of the bar associations did so. The District 

of Columbia Bar, for example, rejected the portion of 

the rule requiring disclosure. Monroe H. Freedman 

recited in an earlier A.B.A Journal the "formal state- 

ment" which prompted the D. C. bar to depart from 

the ABA version: 

" ’The effect of the Code provision can be 
illustrated by a divorce case. At the husband’s 
deposition, he produces his tax return and 
testifies that it is complete and accurate. 
Through confidential communications from his 
client, the hflsband’s attorney learns that the 
husband has additional, unreported income. 
The attorney urges him to correct his false testi- 
mony, and he refuses to do so. The proposed 
DR subjects the attorney to discipline if he does 
not reveal the unreported income to the wife 
and her attorney, to the court, and to the IRS. 
Thus, the DR would turn the lawyer into his 
client’s judge and prosecutor instead of his 
advocate, and make clients fearful of confiding 
relevant information fully and freely to their 
attorneys. It would require an abridgment of 
the long-established confidentiality of the 
lawyer-client relationship. There is sufficient 
protection against the lawyer being made a 
participant in the client’s fraud in the per- 
missive withdrawal provisions of the DR 
2-1.10(C).’" 59 A.B.A.]. 114 (September, 
1973). 

Freedman concluded his letter to the editor on the 

note that "In the District of Columbia, clients can 
confide in their lawyers in faith, and the ethical crisis 

is avoided." Id. 

Perhaps as a result of the skepticism of the District 

of Columbia Bar and other bar associations which did 

not go along with DR 7-102(B)(1),2 an amend- 

ment was added to the rule by the ABA in February, 

1974. The ABA’s version now reads, with the language 

added by the amendment italicized: 

"7-102(B) A lawyer who receives informa- 
tion clearly establishing that: 

(1) His client has, in the course of the 
representation, perpetrated a fraud upon a 
person or tribunal shall promptly call upon 
his client to rectify the same, and if his 
client refuses or is unable to do so, he shall 

reveal the fraud to the affected person or 
tribunal, except when the in[ormation is 
protected as a privileged communication." 

Opinion No. 341, supra, devoted to explaining the 

effect of the amendment, justified its adoption as 

follows: 

"When DR 7-102(B) was added to the . . . 
[CPR] prior to its adoption in August, 1969, 
the full significance of DR 4-101(C) appar- 
ently was not appreciated, even though the 
preliminary draft contained a virtually identi- 
cal provision stating that ’[a] lawyer may re- 
veal . . . [C] confidences or secrets when per- 
mitted [under] Disciplinary Rules or required 
by law or court order.’ That provision of DR 
4-101(C), while quite proper in the prelimi- 
nary draft, had the unacceptable result when 
combined with new DR 7-102(B)(1) of re- 
quiring a lawyer in certain instances to reveal 
privileged communications which he also was 
duty bound not to reveal according to the law 
of evidence. The amendment of February, 1974 
was necessary in order to relieve lawyers of ex- 
posure to such diametrically opposed profes- 
sional duties." 61 A.B.A.]., supra, at 1543.8 

The 1974 amendment appears to accomplish a great 

deal in resolving the ethical question of the tax prac- 

titioner whose client divulges to him that he has de- 

frauded the government in his past tax returns. _As long 

as (1) the fraud has occurred and (2) is discovered 
through privileged information (i.e., a confidence 

or secret of his client as defined in DR 4-101(A)), 

~The State of Washington modified the rule in the 

following manner: 

"(1) His client has, in the course of the representation, 

perpetrated a fraud upon a person or tribunal, shall 

promptly call upon his client to rectify the same, and 

if his client refuses or is unable to do so, he shall 
reveal the fraud to the affected tribunal and may reveal 

the fraud to the affected person." See 49 NYU L. Rev. 

437, 455 (1974). 

North Carolina departed further from the ABA version: 

"(1) His client has, in the course of the representation, 

perpetrated a fraud upon a person or tribunal shall 

promptly call upon his client to rectify the same, and if 

the client refuses or is unable to do so, he shall discon- 
tinue his representation of the client in that matter; and 

if thh representation involves litigation, the lawyer shall 

(if applicable rules require) request the tribunal to per- 

mit him to withdraw but without necessarily revealing 

his reason for wishing to withdraw." General Statutes of 

North Carolina, Vol. 4A, App. VII (Supp. 1975). 

3 In Opinion No. 341 the ABA Committee also said it 

interprets fraud as used in DR 7-102(B)(1) to mean 

"active fraud, with a requirement of scienter or intent to 

deceive." Id., at 1544. 
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the attorney is under no compulsion to inform the IRS. 

Such a conclusion is consistent with Opinion No. 341’s 

statement that one effect of the amendment is "to re- 

instate the essence of Opinion 287 which had prevailed 

from 1953 until 1969." Id. 

Unfortunately, there has been no apparent effort 

in Virginia to conform its DR 7-102(B)(1) to the 

ABA’s newer version. Hence, the Virginia attorney 
remains tom between observing the state bar’s manda- 

tory revelation requirement yet knowing of its criti- 

cism and subsequent amendment by the ABA and 

other state bar associations. However, unless Virginia’s 

DR 7-102(B) (1) is taken as directly abrogating ABA 

Opinion Nos. 287 and 314, as well as Opinion No. 42 

of the Virginia State Bar--and no authority has been 

found so holding--it seems that the Virginia attorney 

can continue to act with some certainty in resolving 

the contradictory provisions of Virginia’s CPR in favor 

of preserving his client’s confidences. As Opinion No. 

341 reads: 

"The conflicting duties to reveal fraud and to 
preserve confidences have existed side-by-side 
for some time. 

"However, it is dear that there has long been 
an accommodation in favor of preserving con- 
fidences either through practice or interpreta- 
tion." 61 A.B.A.]., supra, at 1544. 

In order to better relate the ABA Opinions and the 

applicable CPR provisions to the situation of an at- 

torney representing a client who has falsified his tax 

returns, a clearer understanding of the scope of the 

attorney-client privilege is helpful. The common law 

and Canon 4 of the CPR make it plain that the at- 

torney-client privilege does not protect communica- 

tions pertaining to the commission of prospective 

crimes.4 The question then arises, "When is the crime 

of tax evasion completed," or, "What constitutes ’in 

perpetration of fraud’?" If a taxpayer, after submitting 
his tax return in which he deliberately omitted items 

of income, is questioned by the IRS and continues to 

maintain that his return is full and complete, is he not 

acting in furtherance of the fraud? If so, communica- 

4The confidentiality is protected by the common law 
evidentiary privilege, applicable in all legal proceedings, as 

well as by the ethical duty, enunciated in DR 4-101 and 

applicable at any time, whether in or out of court. While 

the ethical aspect of the privilege places a duty of silence 

on the attorney far broader than that imposed by the evi- 

dentiary privilege, for our purposes the privileges are treated 
alike. Ethic Consideration. 4-4 of CPR; 8 ]. Wigmore, 

Evidence, § 2321 (J. McNaughton, rev. ed. 1961); 54 Va. L. 

Rev. 145, 151 etseq. (1968). 

tions between the attorney and client pertaining to the 

fraud would not be privileged and even the ABA’s 

1974 version of DR 7-102(B)(1) would require the 

attorney to divulge such fraud to the affected parties 
if the client refused to do so.5 

The importance of determining when the fraud is 

complete is manifested by the following dictum of the 

Virginia Supreme Court in Seventh District "Committee 

v. Gunter, 212 Va. 278, 183 S.E.2d 713 (1971) (in- 

volving disciplinary proceedings against an attorney 

who had personally falsified a document) : 

"... there is a wide difference between doing, 
.conspiring and contriving a wrong and in seek- 
~ng counsel after the wrong is done. The pro- 
tection which the law affords to communica- 
tions between attorney and client.., does not 
extend to communications made in contem- 
plation of a crime, or perpetration of a fraud." 
212 Va. at 287. 

Without specifically addressing the question, two 

commentators have said that the filing of the return 

itself completes the crime. Norris Darrell in 7 The 

Practical Lawyer, 23, 29 (March, 1961), states his 

position in the following passage: 

"Here, you received the information [of fraud] 
in your legal capacity subsequent to the filing 
of the return and the privilege applies. Accord- 
ingly, you are not free to disclose the informa- 
tion furnished against the client’s wishes; and 
if you cannot obtain his consent to disclosure, 
you would face the question whether you 
should refuse to represent him on audit of the 
return or whether to do so would violate your 
duty under the Canons of ethics not to with- 
draw to the client’s detriment except for good 
cause. Your answer will no doubt be affected 
by the facts of the case in the light" of past 
experiences with the client." 

James Harper writes to the same effect in 42 The 

Journal o[ Taxation, 224 (April, 1975): 

"It could be argued that this [DR 4-101 (C), 
permitting disclosure of confidences and secrets 
when required by law or court] is only an ex- 

5 The Fifth~Circuit broached this question in the factually 

dissimilar case of McKissick v. United States, 379 F.2d 754 
(1967). There the appellant allegedly disclosed to his at- 

torney after his courtroom testimony, but prior to the jury 

verdict, that he had perjured himself. In approval of the 

attorney’s withdrawal and disclosure, the court wrote: "If 

appellant told his attorney he had committed perjury, that 

offense was in effect a continuing one so long as allowed 
at 761. C[., In Re Ryder, 263 F.Supp. 360 (E.D. Va. 1967), 

aff’d 381 F.2d 713 (4th Cir. 1967). 



tension of the exception which requires the 
attorney to disclose when a client is going to 
commit a crime. This argument ignores the 
practical aspect of the problem that the at- 
torney is usually employed after the retum has 
been filed and the crime completed." 

Saying, however, that the crime is "completed~’ 

when the taxpayer submits his tax return only solves 

the ethical dilemma of the attorney who later learns 

from his client of the fraudulent tax return. That is, 

in reliance upon Opinion Nos. 287 and 314, he should 

encourage disclosure, but he is not compelled to 

turn informant, notwithstanding the dictates of DR 

7-102(B)(1). Indeed, had the attorney not repre- 

sented the client at the time of the filing it is doubtful 

that DR 7-102(B)(1) would even apply, for the 

rule speaks of the attorney who learns that the client, 

"has, in the course of representation, perpetrated a 

fraud." (Emphasis added.) 

Learning of the client’s past fraud, however, whether 

or not the attorney was involved in preparing the tax 

return, the attorney must act with extreme care in 

his subsequent dealings with the client. The best, albeit 

general, guideline that the tax practitioner can use to 

resolve the ethical crisis he confronts upon discovering 

his client’s past fraud is to never allow himself to be 

put in the position of corroborating the client’s false 

evidence. The question becomes not one of whether 

the fraud is completed,-but whether the lawyer is 

engaging in conduct involving dishonesty, fraud, deceit 

or misrepresentation, or knowingly using false evi- 

dence, knowingly making false statements of law or 

fact, participating in the creation or preservation of 

evidence which he knows to be false, assisting his 

client in illegal or fraudulent conduct, or knowingly 

engaging in other illegal conduct or conduct con- 

trary to a Disciplinary Rule, all proscribed by DR 

1-102(a) (4) and DR 7-102(A)(4)(5)(6)(7) and 

(8). 
Many of the ethical dilemmas could be avoided if 

the attorney can discover early in his representation 

that fraud has been committed by his client and that 

substantiation of that fraudulent position is pivotal 

or will be expected in the type of legal services sought 

by the client. Declining or withdrawing early from 

representation is the safest and easiest course for the 

attorney and does not affront the general objective of 

the bar to make legal services fully available to the 

public. (Ethical Consideration 2-26 of the CPR). 

Moreover, Canon 2 of the CPR makes withdrawal 

mandatory where the attorney "knows or it is obvious 

that his continued employment will result in violation 

of a Disciplinary Rule." DR 2-110(B)(2). And DR 

2-110(C)(1) and (2) sanction "permissive with- 

drawal,", if DR 2-110 (B) is not applicable, where 

the withdrawal is because: 

"( 1 ) His client: 
~ ~ .’k 

(b) Personally seeks to pursue an illegal 
course of conduct. 

(c) Insists that the lawyer pursue a 
course of conduct that is illegal or that is. 
prohibited under the Disciplinary Rules. 

(2) His continued employment is likely to 
result in a violation of a Disciplinary Rule." 

Certain precautions, however, should be taken be- 

.fore any withdrawal. DR2-110(A) (2) states: 

"In any event, a lawyer shall not withdraw 
from employment until he has taken reason- 
able steps to avoid foreseeable prejudice to the 
rights of his client, .including giving due notice 
to his client, allowing time for employment of 
other counsel, delivering to the client all papers 
and property to which the client is entitled, 
and complying with applicable laws and rules." 

It is the problem of prejudicing the client’s rights 

and the recognition by writers and by the ABA, in 

Opinion No. 314, that withdrawal in some instances 

can be tantamount to disclosure of damaging, but 

privileged information. For this reason, the problem 

of withdrawal rather than disclosure appears as a more 

real concern to the tax practitioner.             ~ 

Henry Sellin, for example, in 52 Taxes 584 (Oc- 

tober, 1974), asks the question, "What is the adviser’s 

.duty if he discovers an error in an earlier return?" 

Noting that Treasury Department Circular 2306 

[hereinafter cited as Circular 230] does not direct 

the attorney to do anything beyond informing his 

client of the error and that ABA Opinion No. 314 

states that where the client refuses to make a correc- 

tion "If] undamentally . . . a lawyer may have a duty 

to withdraw from the matter," he writes: 

"If the client refuses to make the correction 
and the adviser decides not to withdraw, and 

~ Treasury Department Circular 230, § 10.21, reads: "Each 

attorney, . . . , who knows that a client has not complied 

with the revenue laws of the United States, or has made 
an error in or omission from any return, document, affidavit, 

or other paper . . . , shall advise the client promptly of the 

fact of such noncompliance, error, or omission." 1966-2 C.B. 

1171, 1179. 
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prepares the current return, clearly he should 
assure that the error is not repeated. This, I 
suspect, is the practice many advisers would 
follow.’" ld. at 594.T 

He does cite in a footnote, however, the disclosure 
provision of DR 7-102 (B) ( 1 ) and suggests that al- 
though it "would seem to create an exception to the 
confidentiality requirement of Canon 4," it can be ex- 
plained by DR 4-101(C): "A lawyer may reveal: 
¯.. (2) Confidences and secrets when permitted under 
the Disciplinary Rules or required by law or court 
order." ld., at 595. However, as has been pointed out 
in a quoted portion of Opinion 341, supra, issued sub- 
sequent to the Sellin article, the ABA did not view 
7-102(B) ( 1 ) as fitting so neatly within the 4-101 (C) 
language; rather, it was because attorneys were ex- 
posed "to such diametrically opposed professional 
duties" that the 1974 amendment was necessary. 61 
A.B.A.]., supra, at 1543. 

In 41 The Journal o[ Taxation 162 (September, 
1974), Michael Saltzman also relies only upon Cir- 
cular 230 and Opinion No. 314 in considering the 
correct course of action for an attorney who discovers 
an error in a prior year’s tax return. Paraphrasing the 
ABA Opinion, he writes that withdrawal would be 
proper if the attorney bdieves that the IRS relies on 
him as corroborating statements of his client which 
the attorney knows to be false. Id., at 165. 

The author does mention that Canon 7 "may re- 
quire the lawyer to reveal fraud to the IRS if his 
client refuses or is unable to rectify the situation" 
(Id., at 164), but he alludes not to DR 7-102 (B) ( 1 ) 
but to DR 7-102(A), the provision which says, inter 
alia, that a lawyer shall not conceal or knowingly fail 
to disclose that which he is required by law to reveal, 
knowingly make a false statement or knowingly par- 
ticipate in the creation or preservation of false evi- 
dence. Although it appears that DR 7-102(A) would 
apply in the situation where the attorney discovers that 
his client is cheating on his current tax return, not yet 
filed, or is lying about his return to the IRS in the 
audit stage or in litigation, and not for past frauds-- 
as ~vas the hypothetical posed by the author--he 
nevertheless concludes by reaching the same quandary 
raised by DR 7-102(B) ( 1 ) : 

7 The same writer says that where a CPA, bound by similar 

standards of ethical conduct, decides to proceed in preparing 
the current return of his client who refused to correct the 
prior year’s return he should take steps to insure that the 
error is not repeated and that "the error in the prior year 
is not allowed to reduce the tax liability for the current year." 
31 N.Y.U. lnst., supra, at 49. 

"But the lawyer is thrust onto the horns of a 
dilemma. He cannot inform the IRS without 
his client’s permission and if the earlier re- 
turn has come under audit and the practitioner 
withdraws, it is possible that the IRS may in- 
quire as to why the practitioner withdrew. 
An explanation may itself violate the attorney- 
client privilege." Id., at 164-65. 

Again supported by Circular 230 and ABA Opin- 
ion No. 314, another writer, Frederick G. Corneel, 
says that the attorney, upon discovering the prior 
year’s mistake, must call the matter to his client’s at- 
tention and urge that he correct the error, "particu- 
larly where he himself [i.e., the attorney] has par- 
ticipated in the preparation of the return." 28 Tax L. 
Rev. 1, at 14 (Fall, 1972). Relying upon Ethical 
Consideration 7-7 of the CPR, the author states that 
"[u] rging a correction is pretty much the end of the 
lawyer’s ethical obligation. He cannot inform the 
Service without his client’s permission." Id., at 15.s 

Corneel states, however, that if the error in the prior 
year has a bearing on a current return, as in the case 
of a loss carryover, the attorney cannot sign the cur- 
rent year’s return if it reflects the error of the prior 
year. He also adds that "[w] here the lawyer has signed 
the prior incorrect retum himself, a termination of 
the relationship may be desirable in order to preserve 
the lawyer’s reputation with the Service." Id. at 15-16. 

Significantly, and with no reference to the DR 
7-102(B) ( 1 ), he writes: 

"The error on the return may have been in- 
tentional rather than inadvertent. However, the 
rules applicable to both the taxpayer (to report 
the error) and to his lawyer (to urge correc- 
tion) are the same in either case. We are now, 
however, in an area which may give rise to 
criminal charges. And if the Service cannot, 
without violating the fifth amendment, require 
filing of returns which incriminate gamblers 
under applicable state law, it is difficult to see 
that the lawyer must in fact insist upon dis- 
closure of prior fraud. On the other hand, it 
is clear that fear of criminal punishment does 
not excuse filing of further false returns in 
order to hide the original wrong." Id., at 16. 

The author also adds this comment: 

EC 7-7 reads as follows: 

"In certain areas of legal representation not affecting 
the merits of the cause or substantially prejudicing the 
rights of a client, a lawyer is entitled to make decisions 
on his own. But otherwise the authority to make deci- 
sions is exclusively that of the client." 



"The question has been raised whether it would 
be proper to sign returns which intentionally 
overstate income in order to make amends for 
prior intentional omissions without disclosing 
the same. 

¯ . . "To this writer, who has had little prac- 
tical experience with the correction of fradu- 
lent underpayments, it seems that half a loaf 
is better than none." Id. 

Other authors also make no distinction, insofar as 

the attorney’s obligations are concerned, between in- 

advertent and deliberate errors discovered on past tax 

returns. Francis C. Oatway in 20 Tax L. Rev. 237 

(January, 1965) raises the situation where the tax 

practitioner, whether or not he prepared client’s tax 

return, later learns that items of income were omitted. 

With no mention of Canon 41 and its disclosure re- 

quirement, he writes that the attorney’s disclosure of 

the omission to the IRS without the client’s permission 

would violate his confidential relationship with the 

client. Id., at 250. 

Norris Darrell makes the same conclusion in 7 

The Practical Lawyer, supra. He poses the hypotheti- 

cal where an attorney is retained by a taxpayer who 

admits that he has deliberately cheated on his past 

income tax returns but wants to make a "new start." 

The client, having rejected the attorney’s advice to 

disclose the fraud matter, seeks advice on new, un- 

related tax matters. The.author writes: 

"Is it not clear that you must remain silent 
as to the fraud? Since the fraud was a past and 
not a continuing one, knowledge of which was 
confidentially communicated to you in your 
professional capacity, its disclosure without the 
client’s consent would seem clearly to violate 
your professional duty. But, knowing of the 
fraud can you advise [the client] ? 

"A lawyer in a position to pick and choose cli- 
ents might decide not to represent a client in 
the legal position of an unrepentant defrauder, 
but is there any ethical reason why he should 
not do so here? Believing that the [client] will 
act properly in the future, would not you feel 
free to represent [him] on these few matters 
if you wished to do so?" Id., at 34:-35. 

While Opinion No. 314 and several writers state or 

imply that the attorney may not be able to withdraw, 

upon learning that his client has committed a fraud in 

the course of his representation, where the very act of 

disassociation has the effect of violating his client’s 

confidences and secrets--irrespective of the possible 

application of DR 7-102(B)(1)--none depart from 

DR 7-102(A) in stating that the attorney may par- 

ticipate in or allow the perpetuation of the client’s 

fraud. Most of the writings focus on the attorney who 

learns of his client’s past fraud, whether or not that 

fraud was perpetuated during the attorney’s represen- 

tation, and the effect of the fraud upon the attorney’s 

present representation. Where the attorney is placed in 

the position of corroborating that fraud, as in signing 

documents, basing an argument on false evidence or 

allowing his client or witness to testify falsely, he is 

clearly violating his professional responsibility and, de- 

pending upon the circumstances, the law? Because of 

the failure to act in such circumstances, by prompt 

withdrawal or disclosure, attorneys have been subject 

to disciplinary as well as criminal action. 

While the attorney may be under no obligation other 

than to urge that an amended tax return be filed 

where the error committed was unintentional,1° his 

ethical duty becomes more complex where a client 

admits to him that he has purposely underpaid his 

taxes. If the client’s subsequent conduct during the 

course of representation necessarily involves a con- 

tinuation of the fraud, it is difficult to assimilate the 

above cases, the relevant DR’s and the ABA and 

other Bar Opinions, and to advise an attorney as to 

his independent exposure to being subject to censure 

or more severe court sanctions. 

Some of the uncertainties which currently beset the 

Virginia attorney in the situation posed could, how- 

ever, be eliminated by the State Bar’s adoption of the 

(Continued on page 30) 

9 § 7206 of the IRC says: "Any person who . . . (2) Will- 
fully aids or assists in, or procures, counsels, or advises the 
preparation or presentation under . . . , the internal revenue 
laws, of a return, affidavit, claim or other document, which 
is fraudulent or is false as to any material matter.., shall be 
guilty of a felony .... " 

1o There appears.to be no legal authority actually requiring 
the taxpayer to file an amended return and pay the tax. Tax 
Regs. §§ 1.451-1(a) and 1.461(a)(3) state that the taxpayer 
"should" file an amended return and the I.R.S. provides 
special forms for that purpose, but there are no Code pro- 
visions and no case law supporting the regulations. See Sam 
E. Broadhead, 14 T.C.M. 1284 (1955), aff’d on other 
grounds, 254 F.2d 169 (5th Cir. 1958). There the taxpayer 
had been advised of an error in a prior year’s return by an 
accountant but refused to file an amended return. The Tax 
Court held for the taxpayer on the ground that "petitioner 
was not required by statute to file an amended return . . ." 
14 T.C.M. at 1289. And no authority is found imposing a 
different obligation upon the attorney who commits an in- 
advertent error on his client’s return although § 1203 of the 
Tax Reform Act of 1976 may now impose a $I00 negligence 
penalty on him. Again, however, he should urge that an 
amended return be submitted. 
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HON. J. BRAXTON CRAVEN, JR.- 

LEAVE ADVOCACY ALONE 

I AM sorry that the Judicial Conference has thought 

the Clare plan of sufficient merit to deserve study in 

the other circuits. The topic reminds me of President 

Eisenhower and the squirrels. In one of the recent 

books about the imperial presidency, it is said that 

Ike was startled one bright spring morning to see out 

of the Oval Office window officials of the National 

Park Service frantically chasing squirrels across the 

White House lawn. Some were caught, and the presi- 
dent" wanted to know why. He was told he had 

ordered it: that when he was last on the White 

EDITOR’S NOTE: In January 1974, Chief Judge 
Irving R. Kaufman of the United States Second 
Circuit Court of Appeals appointed a committee 
chaired by Robert L. Clare, Jr. to study and pro- 
pose rules for admission to practice in the 2nd 
Circuit. 

The (lare Committees proposed admission rules 
included a requirements that applicants have com- 
pleted "a course of study" in five specified areas.of 
the law prior to admission. These fields of study 
were Evidence, Civil Procedure, Criminal Law and 
Procedure, Professional Responsibility, and Trial 
Advocacy.* 

The controversy aroused by this report was in- 
tensified when, in response to a resolution passed by 
the Judicial Conference of the United States, Chief 
Judge Haynesworth of the Fourth Circuit subse- 
quently appointed a committee to determine whether 
a plan similar to the Clare Committee proposal 
should be adopted in the Fourth Circuit. 

When Warren Stack, a member of the committee 
¯ appointed by Judge Haynesworth, solicited the 

views of federal judges in the circuit, Judge J. 
Braxton Craven, Jr., of the 4th Circuit responded. 
vigorously. An adaptation of his reply appeared in 
the American Bar Association Journal, 62 ABAJ 
777 (June, 1976). This adaptation is reprinted here 
with the permission of the ABA Journal and Judge 
Craven. 

*For a full discussion, see 61 A.B.A.J. 945 
(August, 1975). 

House putting green a squirrel had scurried across 

his putter and he had exclaimed, "Get rid of the 

goddamn squirrels." 

My first objection to the Clare plan is its premise: 

that trial and appellate advocacy are bad and must 

be improved. I think not. Leave the squirrels alone, 

I say. I have been on the bench twenty years, and I 

am absolutely convinced that the quality of the bar 

is better now than it was when I began.. 

It could scarcely be otherwise. When I went to law 

school anyone with a college C average and enough 

money could get into the best of them. Now it is so 

fiercely competitive that the top law schools reject 

occasionally a Phi Beta Kappa undergraduate. The 

increasingly selective process that I have observed 

could not possibly, it seems to me, have resulted in 

inferior graduates. The advent of women in substantial 

numbers into the law schools also has raised the 

quality of the graduates. This is so, I am told by the 

director of admissions at Tennessee, because the 
average woman even yet does not contemplate pro- 

fessional graduate work, so that there is a self-selection 

process operating. My colleagues and I tend to agree 

that the average young woman arguing an appeal 

does a little better than the average young man. And 

both are generally better than the average middle-aged 

lawyer. Not once in my nine and a half years on the 

Fourth Circuit has a younger lawyer won kudos for 

worst argument of the year. 

But the Clare Committee v~ould say, I suppose, that 

even if all this be true, the kids are notably deficient 

in evidence, civil procedure, criminal law and pro- 
cedure, professional responsibility, and trial advocacy. 

I think not, but I won’t debate that question very 

long. It is enough to say that in the 1940s at the 

Harvard Law School the only course taught in crim- 

inal law was a first-year course of one-half year’s du- 

ration. I would suspect more than that is now taught. 

But rather than debate how much the kids know 

about given courses, I would again prefer to attack 
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the premise: that they can’t do trial or appellate work 

without having had those courses. It is false. The law 

may not be a seamless web, but the methods of 

thought are sufficiently close so that a capable lawyer 

can get along very well in a specialty in which he had 

no formal law school training. In short, if one comes 

out of law school trained to think like a lawyer, in 

my opinion he can pick up a handbook of evidence 

or a copy of the new federal rules and quickly grasp 

enough of it to operate at the trial level. 

I have never known a lawyer who was not on occa- 

sion called on to do something he had never done 

before, and to me the most intriguing thing about our 

profession is his ability to do it. The judges who most 

insistently demand this sort of trade education would 

admit that without having had a course on the sub- 

ject they have managed to try an admiralty case or 

a patent case or a literary piracy case and have done 

it reasonably well. If a lawyer is a good lawyer, he can 

do likewise. If he is not, compulsory trade specialties 

aren’t going to help. 

I doubt that it is possible to teach trial and appellate 

advocacy effectively in the law schools. I have par- 

ticipated in many moot court arguments without ever 

having been able to conclude just how valuable they 

are to the student. I cannot escape my own experience. 

I learned absolutely nothing from my participation in 

the Ames moot court competition at Harvard, but it 

is true I participated 9nly_once and did not like it. I 

. learned to be a trial lawyer by trying fifty or more 

petty misdemeanor cases a week in the Burke County 

Criminal Court. I am inclined to think that doing it 

is the only way to learn it. 

I deplore the idea that the federal courts are so 

good or important that experience must be acquired 

elsewhere. Indeed, I would like to think that a federal 

court is the best place of all to try one’s first lawsuit. 

I used to delight in telling young lawyers that in this 

federal court there are no trapdoors and that.even a 

fatal variance is not fatal. 

But if we move on to the question of how to train 

great advocates, I am sure the Clare Committee is 

completely off the track. The superb trial lawyer is 

born. I have known lawyers of great intellectual ca- 

pacity and brilliance who simply lack the histrionic 

talent to do trial work superbly. Every member of the 

American College of Trial Lawyers I have known has 

a bit of ham in him. The quality I am talking about 

cannot be imparted to a student. A great deal of it 

is simply tremendous force of personality--something 

one is either born with or without. 

The Clare Committee proposals remind me more 

than I like of the English system. I think it is not 

adaptable to this country. In the summer of 1970 I 

sat on the bench with a panel of England’s high~t 
judges from 10:30 A.M. until about 1:00 P.M. The 

entire record consisted of a "flimsy." This particular 

flimsy was a one-page narration of the evidence, 

findings of fact, and conclusions of law of the trial 

judge. There were no briefs. The question involved 

was a division of marital property of the total value 

of about $2,500. It was the sort of case that might 

well have been screened out in the Fourth Circuit. I 

left at lunchtime because I was bored to tears. The 

arguments very largely consisted by the barristers 

reading out loud to the court from the court’s own 

prior opinions. How can that be done eloquently? 

I prefer the American way. It seems to me there is 

much to be said for the right of a litigant to appear 

with his country lawyer, who may with halting elo- 

quence convince the court and the jury of the merit 

of his plea. I would like to think that happens some- 

times, and that what is said may yet be more im- 

portant than how it is said. 

Looking back over a lifetime in the law, I would 
not change legal education in the direction if more 

trade orientation. Indeed, I now would swap so~e 

of the courses I had for a little more philosophy and 

jurisprudence. But whatever my personal predilections, 

I am sure of one thing: that professional educators in 

the law schools are far more competent than judges to 

determine curricula, and I deplore judicial inter- 

ference with what seems to me to be very little of our 

business. It is important to keep law schools as centers 

of independent inquiry and analytical thought about 
all the myriad problems of our pluralistic society. 

Any effort to control and turn them in the direction of 

trade schools, whether by judges or by bar associations, 

is nothing short of an attack on academic freedom. 



URCHIE B. ELLIS 

VIRGINIA’S NEW VICTIMS’ COMPENSATION STATUTE: 

ONE SMALL STEP FOIl MANKIND 

T HE 1976 session of the Virginia General As- 

sembly enacted Code §§ 19.2-368.1, et seq. 

(House Bill No. 1093), which has been designated 

Chapter 21.1 of Title 19.2 and captioned "Compen- 

sating Victims of Crime." This law recognizes in 

Section 1 that many innocent persons suffer personal 

physical injury or death as a result of criminal acts 

or in their efforts to. prevent crime and that such per- 

sons or their dependents may suffer disability or 

financial hardships, and that there is a need for gov- 

ernment financial assistance for such victims of crime. 

The law then designates responsibility to the In- 

dustrial Commission of Virginia and sets out pro- 

cedures for compensating certain victims of crime. 
The definition of victim means a person who.suffers 

personal injury or death, and those eligible for awards 

O EDITOR’S NOTE: Mr. Ellis is President of the Virginia 
Chapter of Americans for Effective Law Enforcement, This 
organization at its national level is very active in criminal 
law affairs with particular emphasis on the rights of victims. 
Persons interested in this subject should obtain the book by 
Mr. Frank G. Carrington, Executive Director of AELE, 
entitled "The Victims" published in 1975 by Arlington House 
which is available at various college, law school and public 
libraries. Persons interested in the Virginia Chapter of AELE 
can contact State Director Michael L. Rigsby, at 200 W. Grace 
Street, Richmond, Virginia 23220 (Phone 804- 649-7591 ). 

are the victim or persons directly related thereto such 
as surviving spouse or child. Awards of damages will 
follow benefits and other determinations as specified 
in Code § 65.1-54 through 56, which deal with 
Workmen’s Compensation, plus certain other ele- 
ments. However, a claimant who will not suffer "un- 
due financial hardship" will not be granted an award. 
A property damage victim does not appear to be 
covered. 

A criminal injuries compensation fund is established 
by § 19.2-368.18. The Fund is to be developed from 
$10.00 additional court costs on various convictions 
of criminal offenses after July 1, 1976. Claims will 
not be accepted for crimes which arose prior to July 1, 
1977, and the payment of claims will be limited to 
the amounts available in the special Fund as collected 
during the preceding fiscal year. The availability of 
funds will probably be a major difficulty. It was 
estimated at the hearings that there were over 35,000 
crimes on which the $10.00 could be assessed but that 
perhaps only 25% would be able to pay. 

Section 19.2-368.10 imposes some additional con- 
ditions upon seeking awards such as prompt reporting 
of the crime to the proper authorities. 

Compensation of victims is not a new idea. The 
State of Maryland has had a Criminal Compensation 
Board since 1968, but there appear to be serious 
problems of inadequate funds, a large volume of 
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claims, and the difficulties of processing and deter- 

mining claims. Ten or eleven other states have laws 

attempting to resolve the financial burdens on various 

classes of victims. 

Many people feel that the victim (and the wit- 

nesses) in criminal cases have been given inferior 

treatment in recent years by the criminal justice pro- 

cedures and those responsible for it, including prose- 

cutors, courts, police, and defense counsel. The rights 

of the accused, or of the prison inmate, are very 

important and are, of course, entitled to constitutional 

protections. But, so also are the rights of the victim, 

the general public and the witnesses to crime. There 

is increasingly strong belief that the system has been 

out of balance in recent years with disproportionate 

emphasis on the rights of the accused and the prison 

inmate. Victims compensation laws are desirable rec- 

ognition of this problem, and a significant step in the 

right direction. However, efforts to compensate the 

victim should not cause diminished attention to. the 

overall problem. Other aspects which need to be given 

greater attention are: 

1. Criminals, where possible and feasible, should 

be required to make contribution to the victims ot 

crime, not only in injury or death cases, but also in 

property damage or theft cases. This can be done 

through parole procedures which require compensation 

or reimbursement to the victim as a condition of 

parole, and can be done through court procedures 

where probation or suspended sentence is involved. 

Prosecutors should also consider these aspects as an 

element of their responsibility. 

2. Victims of crime, and witnesses, should receive 
greater consideration at all stages of the criminal 

justice procedure--police investigation, prosecution, 

plea bargaining and sentencing, court procedure, and 

subsequent corrections and parole procedures. Some 

specific suggestions are that police give greater atten- 

tion to the plight of the victim and the witness during 

investigation by handing out literature advising them 

briefly of court procedures and their particular rights 

and of available assistance for their various concerns 

and needs. Prosecutors should have someone assigned 

in their office or perhaps the clerk of court office or 

elsewhere to maintain liaison with victims and wit- 

nesses, to advise them of trial dates and continuances, 

to assist them with special problems and needs, and 

to arrange for special courtesies for these important 
people in the criminal justice procedure. Perhaps the 

prosecutor in the criminal justice system should recogo 

Urehle B. Ellis became General Counsel for 

the Richmond, Fredericksburg and Potomac 
Railroad Company of Richmond, Virginia in 

December, 1961. Prior to holding this position 
he was employed in the Law Department of the 
Atlantic Coast Line Railroad Company in 

Wilmington, N. C. and the Illinois Central 
Railroad Company in Chicago, Illinois. 

Mr. Ellis was born in Wilmington, N. C. on 

May 27, 1922 and was graduated from the 
University of Chicago with his A.B. in 1947 and 

his J.D. in 1949. Previous to that he served in 
the United States Army from 1943 to 1946. 

nize these people as his "client" on behalf of the gen- 

eral public. 

3. Volunteer civic groups such as Women’s Clubs 

could undertake a victim-witness assistance program 

to help those who are indigent, nervous, ignorant, or 

otherwise apprehensive about being a witness or par- 

ticipating in a criminal proceeding, and to help them 

with their contacts with social agencies and other 

avenues to alleviate financial distress or medical or 

other problems. 

4. Courts could give greater consideration to the 

victim and witnesses and the general public interest 

in reviewing requests for continuance by defense 

counsel, by insisting upon speedy trials as a right of 

the general public as well as the accused, and in 
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recognizing the needs and interest of the victim in 

other aspects such as plea bargaining. 

5. Courts, prosecutors, corrections, and parole of- 
ficials should give greater concern to the rights of the 
victims and witnesses when considering matters such 
as bail, probation, suspended sentence, work release, 
parole, and other aspects. 

Increased attention is being given to this subject 

and extensive study has been done and materials pre- 

pared by the National District Attorneys’ Association, 

which created a special Commission on Victim Wit- 

ness Assistance. This study funded by the Law En- 

forcement Assistance Administration has resulted in 

preparation of a folder and numerous pamphlets and 

suggestions, which presumably can be obtained by 
prosecutors and other interested persons by writing to 
that Commission, 1900 L Street, N.W., Suite 607, 
Washington, D. C. 20036 (Phone 202-872-9500). 
Some interest is being actively displayed in Virgihia 
through the offices of the Commonwealth’s Attorney 
at Portsmouth and at Richmond, .and perhaps else- 
where. Local Bar Associations, and individual lawyers 
interested in pro bono activity, should give considera- 
tion to encouraging efforts on the victim’s side of the 
criminal justice procedure. Legal Aid Societies might 
also review their activity. 

Only when these matters have been givon due at- 
tention by our legislatures, courts, and lawyers will 
true balance be restored to our criminal justice system. 

President’s Page 

(Continued/rom page 3) 

distinguish the basic differences between civil and 
common law systems, as well as the differences be- 

tween our own and European .legal education require- 

ments. We were saddened during our trip by the 

sudden death of Bradley Roberts of Bristol while we 

were in Moscow. Overall, the trip confirmed a long 

standing belief that, regardless of nationality, lawyers 

are uniquely equipped to promote better understand- 

ing among people. 

Elsewhere in the Journal is Hugh Patterson’s report 

to our Executive Committee on the Lay Leaders’ 

Conference at Woodberry Forest. Ned Slaughter, 

Chairman of the Executive Committee, has asked the 
Chairmen of our standing committees to review the 

results of our survey on the attitudes of .Virginians 

toward lawyers. These results should be stu~lied Wi~h 

Hugh’s report which confirms, in large measure, the 

cold statistics of the survey. It is important that 

lawyers in Virginia have an understanding of public 

perceptions of our profession. Such understanding is 
necessary if the legal profession is to remain strong- 

and independent, and if weare to continue the positive 

role in our society played by lawyers from the time 

of this nation’s founding. 

We are now at work on plans for the annual 

meeting in Williamsburg. Justin Stanley, the new 

president of the American Bar Association, will be on 

our program. The Joint Committee on Continuing 

Legal Education is planning a one day seminar for 

the Thursday preceding our meeting. It is hopeful 

that additional accommodations can be made avail- 

able. They will be needed based upon the record’at- 

tendance this past January. Make your reservations 
early for January 13, 14 and 15, 1977. 

Ethics and The Tax Lawyer 

(Continued [rom page 25) 

ABA’s 1974 amendment to DR 7-102(B) ( 1 ). Under 
that version, only where the attorney obtains from a 

third party information clearly establishing that his 
client has committed a fraud in the course of repre- 

sentation would he be required to disclose such per- 

petrated fraud. Nor would such a limitation under- 

mine the efficacy of the rule for "it does not alter the 

standing sanctions against the lawyer’s involvement 

in a fraud nor alter the lawyer’s duty under DR 

7-102(B)(1) when his information is obtained out- 

side the confidential relationship." 61 A.B.A.]., supra, 

at 1544. [Opinion No. 341]. Until such a change, 

however, the Virginia tax attorney faced with a client 

who admits that he has underpaid his taxes in the 

course of the attorney’s representation but is unwilling 

to file an amended return, must decide at that point, 

regardless of the client’s subsequent conduct, whether 
to disclose, withdraw or continue in his representation. 
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Some 500 Virginia lawyers attended the Virginia 

Bar Association’s 86th Summer Meeting July 15-18 in 

Hot Springs, Va. 

The program included a variety of events that 

offered education, entertainment, enlightenment and 

exercise. 

Social events included an opening reception in 

honor of Gov. and Mrs. Mills E. Godwin, Jr., Lt. 
Gov. and Mrs. John N. Dalton and Atty. Gen. and 

Mrs. Andrew P. Miller. 

Charles McDowell, Washington correspondent for 
the Richmond Times-Dispatch, spoke on "Rumina- 

tions" at the main banquet on Saturday evening. 

The program also featured panel discussions and 

films on electronic banking, the American Constitution 

and the advertising of legal services. 

"Electronic Banking: Where the Buck Stops" was 
discussed by Lloyd U. Jefferson, executive director of 

the Virginia Automated Clearing House Association, 

and attorneys Virgil S. Gore, Jr., Dewey B. Morris, 

Larry C. Musgrove and Kenneth S. White. Robert P. 

Buford, Jr., chairman of the Association’s committee 

on banking and commercial law was the moderator. 

"Reflections on the American System after 200 

Years: A Constitutional Lawyer Quizzes A Congress- 

man, A Journalist and A Political Scientist" was the 

topic of a discussion moderated by Professor A. E. 

Dick Howard, of the University of Virginia Law 

School. 

The panelists were Henry J. Abraham, professor 

of government and foreign affairs at the University 

of Virginia; L. Richardson Preyer, a North Carolina 

congressman, and I~dwin M. Yoder, Jr., associate 

editor of the Washington Star. 

"Advertising: What Lies Ahead?" was discussed 
by Leroy Jeffers, past president of the State Bar 

of Texas; Roderick N. Petrey, vice president of The 

Edna McConnell Clark Foundation, and Joe Sims, 

deputy assistant attorney general of the Anti-Trust 

Division, Department of Justice. The moderator was 

R. Harvey Chappell, Jr., a member of the Association’s 

executive committee. 

The speakers who reviewed the recent changes in 

the ABA’s Standards of Professional Conduct relating 

to advertising had previously spoken out on this sub- 

ject when the proposal was considered in Chicago 

and at the mid-winter meeting of the ABA in Phila- 

delphia. 

The meeting also included a reception honoring 

Emerson G. Spies, Dean of the University of Virginia 

School of Law; William B. Spong, Jr., Dean of the 

Marshall-Wythe School of Law; Roy L. Steinheimer, 

Jr., Dean of the Washington and Lee University 

School of Law; and Harold G. Wren, Dean of the 
T. C. Williams School of Law. 

At the meeting, the Association adopted a resolu- 

tion honoring the historic contributions of Virginia’s 

lawyers in creating our nation and defending our 

liberties. The resolution is reprinted in full in this issue 

of the Journal. 







YLS Chairman Elected 
to ABA/YLS Post 

j. Robert McAllister, III, current Chairman of 

the Young Lawyers Section, was elected at the 

annual meeting of the American Bar Association in 

Atlanta to a one-year term on the Executive Council 

of the ABA Young Lawyers Section. Mr. McAlfister 

will be representing District 8 which is comprised of 

the states of Virginia and West Virginia. His term 
will end with the annual meeting in Chicago in 

August, 1977. 

Mr. McAllister succeeds Kenneth S. White who is a 

prior Chairman of the Virginia Bar Association 

Young Lawyers Section. 

Association Meeting Schedule 
Announced for 1977-78 

A. Ward Sims, Secretary-Treasurer of the Asso- 

ciation, has announced the following dates of the 

Association’s 1977-1978 meetings: 

January 13-15, 1977"---Williamsburg 

July 14-17, 1977--The Greenbrier 

January 19-31, 1978--Williamsburg 

July 20-23, 1978--The Homestead 

Further information about these meetings will ap- 

pear in subsequent issues of the Journal. 

Joint Committee on Continuing Legal 
Education Announces Programs 

for 1976-77 

Peter C. Manson, Director of The Joint Committee 

on Continuing Legal Education of the Virginia State 

Bar and The Virginia Bar Association has announced 

the following schedule of CLE programs for 1976-77 : 
Sources of Proof in Preparing a Lawsuit 

Oct. 14, 1976--Abingdon 

Oct. 15, 1976--Roanoke 

Oct. 21, 1976--Staunton 

Oct. 21, 1976--Alexandria 

Oct. 22, 1976~Tyson’s Corner 

Oct. 28, 1976--Richmond 

Oct. 29, 1976--Norfolk 

Seventh Advanced Business Law Seminar (Cosponsor, 

Business Law Section, Virginia State Bar.) 

Nov. 11, 12, 13, 1976--The Tides Inn, Irvington 

Family Law (Specific topics to be determined) 

Nov. 18, 1976--Roanoke 
Nov. 19, 1976--Tyson’s Comer 

De~. 2, 1976--Richmond 

Dec. 3, 1976--Norfolk 

Seventh Annual Criminal Law Seminar (Cosponsor, 

Criminal Law Section, Virginia State Bar) 

Feb. 25, 1977--Fredericksburg 

Business Law (Specific topics to be determined) 

Mar. 3, 1977--Abingdon 

Mar. 4, 1977--Salem 

Mar 10, 1977--Staunton 

Mar. 10, 1977--Tyson’s Comer 

Mar. 11, 1977--Alexandria 

Mar. 17, 1977--Richmond 

Mar. 18, 1977--Norfolk 

Estate Planning (Specific topics to be determined) 

April 14, 1977--Roanoke 

¯ April 15, 1977--Abingdon 
April 21, 1977--Staunton 

April 21, 1977--Tyson’s Comer 

April 22, 1977--Alexandria 

April 28, 1977--Richmond 

April 29, 1977--Norfolk 

Second Annual Summer School for Lawyers (Specific 

topics to be determined) 

May 25-June 2, 1977--Schooi of Law, 

University of Virginia, 
Charlottesville 

29th Annual Virginia Conference on Federal 
Taxation 

June 2, 3, 4, 1977--University of Virginia, 

Charlottesville 

Virginia Lawyer to Be Updated 

There will be a revision of The Virginia Lawyer 

which will be available early in 1977. The revision 

will embrace revisions of Chapter 7, Defending a 

Criminal Case; Chapter 8, Domestic Relations; Chap- 

ter 14, Intellectual Property; and Chapter 26, Work- 

35 



men’s Compensation. The revisors will be: Defending 

a Criminal Case--Fred D. Smith and Howard J. 

Beck, Jr., of Martinsville; Domestic Relations-- 
Robert G. Jones of Norfolk; Intellectual Property-- 

J. Ralph King of Arlington, Virginia; and Work- 

men’s Compensation--Lawrence J. Pascal of Wash- 

ington, D. C. The revision is sponsored by the As- 
sociation’s Young Lawyers Section. 

Chairman of Richmond Young 
Lawyers Section Joins Executive 
Committee of The Virginia Bar 

Association YLS 

Upon his election as Chairman of the Richmond 
Young Lawyers Section, Julious P. Smith, Jr. became 
an ex olficio member of the Association’s YLS Execu- 
tive Committee. It is the policy of the Young Lawyers 
Section to include local area Chairmen on the Execu- 
tive~ Committee in order to coordinate and co-sponsor 
activities on a local basis. 

Legal Secretaries Seminar 

"The Secretary and Malpractice" will be the main 

topic of discussion at the Legal Secretaries Seminar 

to be held at The Mariner Resort Inn in Virginia 

Beach, Virginia, on November 13, 1976. 

The legal education program sponsored by the 

Virginia Association of Legal Secretaries will feature 

distinguished speakers from throughout the State, 

including Dr. Rodney Johnson, of T. C. Williams 

School of Law. Other subjects to be covered at work- 

shops will be corporations, real estate, office eco- 

nomics, title insurance and criminal practice and 

procedure. 

Ms. Meyera Oberndorf, a member of the Virginia 

Beach City Council, will welcome those attending. 

Registration is open to all legal secretaries. The 

registration fee is $25 and the deadline is Novem- 

ber 4, 1976. For further information contact: Mrs. 
A~nn Byrum, 210 25th Street, Newport News, Vir- 

ginia 23607. 

In conjunction with the seminar, representatives 

of the sixteen legal secretaries’ associations in Virginia 
will gather at the Mariner Resort Inn on November 

14, 1976, for the quarterly meeting of the Board of 
Governors of the Virginia Association of Legal Sec- 

retaries. Mrs. Ramona R. Shank, PLS, state presi- 

dent and member of the Roanoke LSA will preside 

at all business sessions. 

I Activitie  ° 

Young Lawyers Section Receives 
First Place Award from ABA 

The Young Lawyers Section of the Virginia Bar 

Association was the recipient of a first place award 

in the Award of Achievement Contest held at the 

recent American Bar Association meeting in Atlanta, 

Georgia. Judging of more than fifty applications oc- 

curred at Stouffer’s.Inn on August 3 and 4, 1976. The 

Chairman-Elect, C. Edward Russell, Jr., acted as a 

judge of applications; however, he played no part in 

the judging of the category which the Virginia 

YLS won. 

The Section’s application was filed by its Chairman, 

Robert McAllister and marks the first time in recent 

years that the Virginia Bar Association has partici- 

pated in this contest. Six applications were filed in 

Division IB (states with a population of more than 3 

million and less than 6 million persol~.). 

The application highlighted the Law Related Edu- 
cation Conference held by the Section in Richmond 

during October, 1975. The application was prepared 

by the Section’s Secretary, James A. L. Daniel with 

much help from Immediate Past Chairman, Jack 

Pearsall. This award is extremely gratifying to all per- 

sons associated with the Section and particularly to 

those who over the years have worked so diligendy in 

the law related education field. Alan Goolsby, a long- 

rime participant in this program, John O. Wynne and 

Messrs. Pearsall, Daniel and others have contributed 
significantly both to this conference and to the law 

related education concept. 

Mr. Russell was advised by several of those who 

judged the Virginia application that it was undoubted- 

ly one of the best that they had seen in recent years. 
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YLS Committee Schedules Panel 
Discussions at Area Law Schools 

The composition of the Young Lawyers Section’s 
Law School Liaison Committee has been finalized 
with the selection of "area chairmen" who will assume 
the responsibility for arranging panel presentations at 
all Virginia and District of Columbia Law Schools. 
With a few minor exceptions, composition of the 
various panels has been completed and dates for the 
presentations scheduled with each Law School in- 
volved. 

C. Michael Montgomery with the Norfolk firm of 
Seawell, McCoy, Dalton, Hughes, Gore and Timms 
has scheduled the Marshall-Wythe Law School pres- 
entation for September 20, 1976. Other panel par- 
ticipants include.Philip N. Davey with Seawell, Mc- 
Coy, G. M. Gromell, Jr. with Hunton & Williams, 
Anita O. Poston with Vandeventer, Black, Meredith 
and Martin in Norfolk and William R. Savage with 
Glasscock, Gardy and Savage in Suffolk. 

The presentation at Washington and Lee Law 
School has been scheduled for September 30, 1976. 
David D. Redmond with Christian, Barton, Epps, 
Brent & Chappell has assumed responsibility for co- 
ordinating this presentation. Working with Dave on 
this panel will be William F. Etherington of Christian, 
Barton, Eric Lee Sisler, a sole practitioner in Lexing- 
ton and a yet to be named attorney from the Roanoke 
or Lynchburg area. 

John Franklin, III with Williams, Worrell, Kelly 
and Greer in Norfolk is chairing the T. C. Williams 
presentation which is scheduled for September 22, 
1976. Working with John on the panel are Edward K. 
Carpenter, a Commonwealth’s Attorney and sole prac- 
titioner in Goochland County, Hunter W. Sims with 
Canoles, Mastracco, Martone, Barr and Russell in 
Norfolk and formerly a United States District Court 
Clerk and Assistant United States Attorney, Clifford 
A. Cutchins, IV with McGuire, Woods and Battle in 
Richmond and John W. Drescher, a former Assistant 
Commonwealth’s Attorney in Virginia Beach and now 
associated with the firm of Pickett, Spain and Lyle in 
Virginia Beach. 

Randolph A. Sutliff with McCandlish, Lillard, 
Bauknight, Church and Best in Fairfax h.as assumed 
Chairmanship of the District of Columbia presenta- 
tions. Because of the large number of Law Schools 
to be covered (seven) Randy found it necessary to 
assemble two panels. In addition to Randy, panel 
number one is composed of C. Torrence Armstrong 

with Boothe, Prichard and Dudley of Alexandria, 

Robert H. J. Loftus with McCandlish, Lillard, 

Michael D. Fleming with Adams, Porter, Radigan 

and Mays of Arlington and Douglas Davis with 

Hunton and Williams of Richmond. In addition to 

Randy, panel number two is composed of Paul M. 

Mahoney, an Assistant City Attorney in Falls Church, 

James V. Setta with McCandlish, Lillard, Gary 

Lonegan with Redmon and Lonergan of Alexandria 

and William Artz with Harrigan and Artz of Arling- 

ton. Panel number one has scheduled presentations at 

Howard University, Antioch School of Law and 

Georgetown on September 16, 1976. Panel number 

two has scheduled presentations at Catholic Univer- 

sity, International School of Law and George Wash- 

ington on September 23, 1976. Confirmation has 

only recently been received from American Univer- 

sity (Washington College of Law) and the presenta- 

tion there has not yet been worked into the schedule. 

The programs scheduled for the schools outlined 

above will follow the usual format with each panel 

participant addressing the students concerning his or 

her particular type of practice and the opportunities 

available in that area. Panels have been selected for 

these schools with the idea of having a wide variety 

of types of practice represented. The range of topics 

covered will include criminal prosecution and defense, 

corporate and/or governmental legal work, practice in 

large city firms and practice in small rural areas. One 

of the panel members will also be making a presenta- 

tion on job interviews. It is hopeful that this topic will 

be of special interest since panel discussions are all. 

being scheduled at the beginning of the interview. 

season. Following the panel presentation the floor 

would be open. to questions and general discussion. 

Sometime during the presentation there will be a 

"plug" made for the Young Lawyers Section of the 

Virginia Bar Association. David Craig Landin of 

McGuire, Woods & Battle in Charlottesville has 

worked with Albert R. Turnbull, Associate Dean 

and Director of Placement to plan a panel’-program 

on the practice of criminal law at the University of 

Virginia School of Law. 

The panelist will include John C. Singleton, Esquire, 

Collins, Wilson, Collins & Singleton, Warm Springs, 

Virginia, George F. West, Jr., Esquire, Murphy, Mc- 

Gettigan, McNally & West, Alexandria, Virginia and 

Frederick B. Lowe, Barrow and Lowe, Virginia Beach, 

Virginia. 

The program will be held at the University of 

Virginia School of Law on September 24, 1976 at 
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2:00 p.m., which precedes the interviewing season for 

law students. The program will consist of a formal 

discussion and question period and conclude with an 

informal social hour on the law school portico. 

Further information may be obtained from Robert " 

H. Powell, III, Chairman of the YLS Law School 

Liaison Committee. 

YLS Model Judiciary Program 
Set for 1976-77 

A committee representing the Virginia Bar Associa- 
tion and the Virginia YMCA met on May 8, 1976, 
and agreed to structure an organization for the coming 
school year to be called the Model Judiciary Program 
in Virginia. This year’s honorary co-chairmen of the 
Committee that will conduct the 1976-77 program 
will be the Honorable Lawrence W. I’Anson, Chief 
Justice of the Virginia Supreme Court, and the Honor- 
able’Andrew P. Miller, Attorney General of Virginia. 
Other members of the Model Judiciary Program 
Committee will be Gerald L. Baliles, Model Judiciary 
Program Chairman, Fulton K. Johnson, Executive 
Director of the Virginia YMCA, William B. Spong, 
President of the Virginia Bar Association and Dean 
of the Marshall-Wythe School of Law, and represen- 
tatives of the news media, clerks of Virginia courts, 
Virginia General Assembly, and private citizens who 
are interested in a judiciary program for high school 
students. 

The Modal Judiciary Program Committee will 
also be advised by a special panel of judges, includ- 
ing two justices of the Virginia .Supreme Court, the 
Honorable Harry L. Carrico and the the Honorable 
A. Christian Compton, and several circuit court 
judges from throughout the State. 

A letter signed by Chief Justice I’Anson and At- 
torney General Miller to the presidents of many local 
bar associations asking for their support and partici- 
pation has been prepared and will be mailed before 
August 20, 1976. This mailing will include informa- 
tion concerning the Program and the necessary forms 
for local bar associations to indicate their interest in 
participating in the coming year’s Program. 

Subject to the approval of the YLS Model Judiciary 
Program Committee, the 1976-77 Model Judiciary 
Program will be similar to last year’s, but with more 
local bar associations participating. Students will ob- 
serve trials in their local circuit courts, attend bar 
association lectures and seminars during the fall semes- 

ter and conduct mock trials in February. Appeals will 

be taken by the losing side, with a limited number of 

Petitions for Appeal being selected for hearing by a 

Model Supreme Court which will be held in April in. 

conjunction with the Virginia YMCA’s Model General 

Assembly. 

Moot Court Competition to Be 

Held in Richmond 
The Regional Rounds of the National Moot Court 

Competition will be held in Richmond on October 
28-30, 1976. Those schools competing include: 

The College of William & Mary 

University of Richmond 

University of Virginia 

Washington and Lee University 

University of North Carolina 

Duke University 

North Carolina College 

Chase Law School 

The University of Louisville 

The University of Kentucky 

West Virginia University 

Wake Forest University 

The prdiminary rounds will be held at the University 

of Richmond, with final arguments in the main court- 

room of the Fourth Circuit Court of Appeals. 

This year’s case is styled Leisure Equipment Cor- 

poration v. Securities Commission o[ the State o[ 

Northwest, et al. The appeal arises from an action by 

a Plaintiff Corporation seeking injunctive rdief to en- 

join the enforcement of a state tender after statute. 

The plaintiff has alleged that such state legislation (a 

similar.statute has been passed in Virginia) has been 

preempted by the Williams Act. 

Anyone interested in participating as a judge in the 

competition should contact Greg Stillman, care of 

Hunton & Williams, P. O. Box 1535, Richmond, Vir- 

ginia 23212. 

After the competition, the Virginia Bar Association 

will sponsor a cocktail party for the participants at the 

Downtown Club of Richmond. 

The competition is hdd under the auspices of the 

Young Lawyers Section’s Moot Court Committee, 

Gregory N. Stillman, chairman. 



YLS Fosters Law-Related Education 
Courses in Virginia’s Public Schools 

~ The YLS Youth and the Law Committee continues 

to focus on the institution of law-related education 

courses throughout the state’s public school system. 

Using the project in the Richmond school system as 

a working model, the Committee has been instru- 

mental in establishing other programs for the coming 

year. Since the Conference on Law Related Educa- 

tion sponsored by the Section and held in Richmond 

on October 2-3, 1975, school administrators and 
teachers have become far more interested in law- 

related studies. Th~ enthusiasm engendered by the 

Conference has enabled the Section to participate in 

public school education in two manners: (1) to 

¯ integrate young lawyers into law-related classes which 

had alieady been established in a handful of Virginia 

localities; and (2) to assist in the planning, imple- 

mentation and actual classroom instruction .of legal 

education in numerous school districts. 

In northern Virginia, Thomas C. Brown, Jr. and 

his committee members assisted the Young Lawyers 

Conference of the Virginia State Bar in conducting 

the George Mason Institute on Law-Related Educa- 

tion held in Alexandria, Virginia from June 21 

through July 9, 1976. Teachers completing the course 

were given six semester hours of graduate credit at 

George Mason. Mr. Brown enlisted the services of 
ngrthern Virginia attorneys who were able to present 

lectures to the teachers on nineteen different areas 

of the law. As an outgrowth of this involvement, these 
lawyers and others recruited by the Section are now 

making arrangements to assist classroom teachers in 

law-related education courses which have previously 

been established in the Alexandria City Schools. 

John O. Wynne, Chairman of the Norfolk-Tide- 

water Region Committee on Youth and the Law, 

has arranged a session for classroom teachers on August 

26, 1976. Attorney General Andrew P. Miller will 
speak to the teachers and his talk will be followed 

by a or~e and one-half hour training session planned 

by Mr. Wynne. Four topics will be covered during 

the session: 

1. How lawyers can be used to the best advantage 

in classroom situations; 

2. The fundamentals of three broad areas of law, 
i.e., consumer, criminal, and student rights- 

freedom of expression; 

3. The nature of certain crimes as well as the ques- 

tion of rehabilitation of criminals versus retribu- 

tion for crimes and a look at possible inequalities 

in the law such as punishment for blue collar 

versus white collar crime. 

4. Case studies of certain factual situations involv- 

ing various legal questions. 

Following the training session, young lawyers will be 

invited into the classrooms during the early part of 

September to talk with the students concerning free- 

dom of "expression and student rights. Mr. W.ynne is 

also planning with Norfolk school officials for a con- 

tinuing involvement on the part of young lawyers in 

the law-related education program. 

The Section continues to stress programs which 

directly involve young lawyers in classroom instruc- 

tion as well as in teacher training and planning of 

courses. The successful Richmond project has now 

been expanded to Henrico County; both areas are 

being directed by Daniel A. Carrell of Richmond. Ex- 

tensive teacher preparation has been conducted by 

lawyers for the Henrico County schools. Planning has 

already begun for the six-week course of instruction to 

be given Richmond seventh graders in February and 

March. Numerous Section members have been re- 

cruited to take part in this phase of the program. 

In many areas the Section has begun the necessary 

ground work which should lead to the development 

of law-related studies. Benjamin B. Cummings, Jr. is 

meeting with Petersburg school officials to assist in 

instituting a program in the local schools there. In 

Lynchburg, Rayner V. Snead, Jr. and Frank Morrison 

have worked for two years with the school system in 

starting a program in the junior and senior high, 

schools. At the present time it is felt that an explana- 

tion to school officials of the success of the Richmond 

approach in teaching law-related education should 

lead to a similar program in Lynchburg. In Isle of 

Wight County, Rodham T. Delk, Jr. has assisted the 

school system in finalizing arrangements for a Youth 

and the Law course in the junior high schools. 

William H. Stone, Jr. has met with school officials 

in Martinsville and HenrY County and has recruited 

several young lawyers to work with the school system 

in Henry County for a program in the junior high 

schools ,,4hile the City of Martinsville is presently con- 

centrating on courses at the senior high level. Ma- 

terial has been provided to both school systems by the 

Section. In Danville, James A. L. Daniel and Charles 

H. Majors have met with school officials to plan 

courses this fall at the eighth grade level. The Danville 

Bar Association has agreed to underwrite a portion of 
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the costs of purchasing the "Justice in America" series 

pamphlets for the classes. Thomas G. Hodges has as- 

sisted in planning courses with the Wytheville County 

school officials and has been involved in recruiting 

lawyers throughout southwest Virginia willing to work 

in similar programs. 

The most comprehensive new program developed 

by the Section has been achieved through the efforts 

of Thomas F. Lemons, Jr. and his committee members 

in Roanoke. The city school system has decided to con- 

duct on a pilot basis the following units of instruction: 

1. A four week block of instruction will be given 

the fourth grade in Good Citizenship for Com- 

munity Living. 

2. Four weeks of classes are planned for fifth 

graders on Our State Government and Its Laws. 

3. Seventh graders will receive six weeks of instruc- 

tion in Law, Justice and Our American Society. 

,4. Eleventh and twelfth graders will study Law and 

Justice for nine weeks. 

Each block of classroom instruction will consist of 

twenty hours of classroom time and approximately 

two classes of students in each of the grades will be 

involved in the program this year. Lawyers will assist 

the school system by being in attendance in the.various 

classrooms on one or two days during each block of 

instruction. Lawyers will also be present to guide stu- 

dents through visits to the local courthouse. Assistance 

from lawyers is also scheduled in trafining sessions for 

the teachers this summer; during the fall a more formal 

instruction course will be offered for credit at the 

University of Virginia Extens. !on School in Roanoke. 
Lawyers will be asked to lecture at these night courses 

as well. 

It is obvious from the progress made in recent 

months that the Section has taken a giant step toward 

the institution of law-related education on a state- 

wide basis. The October, 1975 Conference gave tre- 

mendous impetus to the interest in law-related educa- 

tion and the Section has been able to capitalize on that 

interest by working with local school systems through- 

out the state. It is anticipated that in coming months 

additional school systems will decide to implement 

courses in this field giving more and. more young peo- 

ple an insight into our legal system. 
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