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Williamsburg Meeting 

W E mark another year in the life of the Associa- 

tion as we prepare for the annual meeting at 

Williamsburg on January 13 and 14. The program 

is described in some detail elsewhere in this edition 

of the Journal. The traditional role of the president- 

elect in overseeing the preparation of our daytime 

programs has been fulfilled this year by Ned Slaughter 

with distinction. He has been aided substantially by 

the Young Lawyers Section and the splendid and 

varied offerings for our winter meeting reflect their 

hard work. 

Our banquet speaker will be the Honorable Peter 

Jay, the British Ambassador to the United States. We 

are pleased that at this meeting, with the Ambassador 

and a visiting English barrister as one of the panelists, 

we will be able to renew the friendship between our 

two peoples. 

S. Shepherd Tate, the president-elect of the ABA, 

will also be with us to discuss advertising. A distin- 

guished lawyer from Tennessee, "Shep" attended law 

school in Virginia and has many friends in the Asso- 

ciation. 

We are also pleased that through the courtesy of 

the National Center for State Courts and the Marshall- 

Wythe School of Law, we will be provided with an 

excellent panel on judicial administration. 

Many members had reserved rooms at Williams- 

burg before the official notice of the meeting was dis- 

tributed to the membership. This has caused some 

problems with reservations and we urge any who are 

holding rooms which they don’t intend to use to re- 

lease them at the earliest po~ible moment. 

The date for the annual meeting was selected at 

lea~st three years ago without any thought that it 

would coincide with the inauguration of our new 

Governor. It is a regrettable circumstance but certainly 

without remedy at this time. I have extended to 

Governor-Elect John Dalton the congratulations and 

best wishes of the Association. 

Temple Bar Trust 

The Temple Bar Trust will offer a film presenta- 

tion to interested members of the Association at our 

Williamsburg meeting. Mr. T. Tyndale Daniell is 

attempting to raise funds in the United States to pre- 



serve this historic structure and to move it to a more 

suitable location. A very good article on this subject 

appeared in last December’s issue of the ABA Journal. 

Contributing lawyers may have an opportunity to 

become honorary members of one of the Inns of Court. 

Members of the Association who are particularly in- 

terested should contact Ward Sims. 

Looking Ahead 

The future role of ba-r associations is uncertain. Do 

lawyers still have clients or will their clients become 

customers or consumers of legal services? How will 

lawyers compete when advertising becomes a way of 

life? Recently a group of doctors furnishing pre-paid 

medical services have.considei’ed forming a trade union 

to bargain for increased rates and other benefits. Pro- 

fessional work of every kind may soon be solicited as 

a matter of course by invitations to bid. Govern- 

mental regulation of the legal profession is no longer 

unthinkable. We will need wise and able leaders to 

guide us throu.gh some difficult times which are still 
ahead of us. 

There remains, I believe, a good case for the ~¢olun- 

tary bar. Our inquiries and concerns are better ad- 

vanced if we remain free of state control no matter 

how slight that control may presently be. Our mem- 

bership drive hopefully will produce lawyers who can 

contribute to and benefit from what we are and what 

we do. The Association is fortunate to .have Ned 

Slaughter as its next president. He and the Executive 

Committee deserve our continued support, counsel and 

best wishes. 

Summing It Up 

All in all, it has been a good year for us. We con- 

tinue to grow "both’in vitality and numbers. The ar- 

rival of Dean Ritchie as Director of Committee Activi- 

ties promises a i’emarkable effect in stimulating much 

of the ongoing work of the Association. Our goal to 

get us closer to the law schools has been at least 

partially achieved by the John Marshall Project 

through which selected law students in Virginia will 

render support to our committee work. Our second lay 

leaders conference was conducted in November and 

hopefully will provide a basis for further contact with 

the public. We were able to launch a committee to 

consider ways in which the Association could make 

a contribution towards our prison system. The Young 

Lawyers won national recognition for their movie on 

the Supreme Court. Their interest and good spirit are 

a real strength. The past presidents have been a source 

of most valuable counsel to the officers and Executive 

Committee. 

It has been an honor to have served as President 

of the Virginia Bar Association. I am most grateful for 

the encouragement and hard work of the officers, the 

Executive Committee, the committee chairmen, the 

Young Lawyers and many others who make this 

organization what it is. The office has taken us to 

many places and ~ve have made many new friends. 

I am persuaded of the good will of our fellow lawyers 

everywhere whose instinctive sense of fairness and 

devotion to the profession are demonstrated time and 

time again. The present winds of change blow swiftly 

but what is good will remain, stronger, than before. 

Good-by, God bless you and thank you. 



AUBREY M. DAVIS, JR. 

Victims and Witnesses Are People Too 

"’Justice, though due to the accused, is due the .accuser also." 

--JUSTICE BENJAMIN N. CARDOZOI 

A S citizens we all pay taxes to our government 

.L ~. with the understanding that the government pro- 

vide certain services, including security and protection 

from those who break the law. Since we are forbidden 

to take the law into our own hands, it seems only fair 

that when the government fails to protect us, we 

should receive at least as much attention as the offender 

receives. 

Over the last twenty years this country has devoted 

many millions of dollars and considerable attention 

to criminals--catching them, prosecuting them, de- 

fending them, incarcerating them, trying to find and 

cure the psychological, sociological and economic 

causes of their criminality and trying to reintegrate 

them into society. Much more needs to be done, par- 

ticularly in the latter two areas, and it will no doubt 

cost many more millions of dollars. While I support 

the need for such expenditures, I am greatly concerned 

that we have all but ignored the needs and problems 

of the other consumers of the criminal justice system-- 

those persons who through no fault of their own have 

become victims of crime or who have witnessed a 

crime. Or, in the words of one noted jurist, "... in 

our concern for criminals, we should not forget that 

nice people have some rights, too." 2 

Little research has been done into the problems that 

victims and witnesses incur. However, a study recently 

completed by Marquette University found that: 

... a person who has been robbed or bur- 
glarized often has a negative, self-protective 
attitude. He feels little will really be done to 
recover his property or punish the criminal. 
He reasons that he can cut his losses, in 
terms of time saved and lost wages, by not 
becoming involved in the judicial process 

1Snyder v. Massachusetts, 291 U.S. 97, 122 (1934). 

~ U.S.v. Killough, 315 F. 2d 24_~1 .~265_ (D.C. Cir. 1962), 

dissenting opinion by Chief Judge Wilbur K. Mills protesting 

the "tortured" reversal of a "bizarre and brutal murder." 

and making repeated trips to the police star 
tion and courthouse? 

Very often it is the victim who is most responsible for 

solving crimes, yet studies indicate that as many as 

two out of three victims may never report it.4 
More specifically, the Alameda County, California, 

Victim Witness Program undertook a survey of victims 

and witnesses in 1974 and the first half of 1975. 

Arnbng the results of the survey they found:5 

¯ 75% of the witnesses were never notified 
of the outcome of the case. 

¯ 29.6% of those, victims whose stolen 
property had been recovered never had it 
returned by the courts. 

¯ 60.5% ofthose stiffering.physical injury 
were not aware of availability of the 
state compensation program. 

¯ 45.2% of those appearing in court felt 
they had been inadequately informed by 
the District Attorney’~ Office about what 
would be involved in testifying. 
26.6% of those who appeared in court on 
a certain date to testify were never called 
to testify. 

¯ 22.3% of all witnesses lost wages be- 
cause of court appearances. 

¯ 40% said they experienced some form of 
fear of retaliation--the figure rises to 
over 50% when the case has actually 
gone to trial. 

¯ Almost half those contacted felt they had 
been unnecessarily inconvenienced by 
their involvement in the criminal justice 
system. 

3 Richard D. Knudten, "Victims Fear Income Losses and 
Reprisals If They Testify," Crime Control Digest, October 
27, 1976. 

4 Burt Pines, "The Neglected Member of the Criminal 
Justice System: The Victim," in For.~otten Victims: An Ad- 
vocate’s Anthology, ed. George Nicholson, Thomas W. 
Condit and Stuart Greenbaum (Sacramento, California: 
California District Attorneys Association, 1977), p. 209. 

5 Alameda County, California, Victim Witness Program, 

unpublished paper, n.d., pp. 1-2. 
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A study done in 1973 in the District of Columbia~ 

revealed that of the witnesses surveyed 23% were 

labeled as "non-cooperators", i.e. reluctant or unwill- 

ing to testify, by the District Attorney’s Office. Fur- 

ther investigation of those labeled "non-cooperators" 

indicated that as many as 94% of them may have 

been mislabeled through some miscommunication or 

misunderstanding between the witness and either the 

police officer or the prosecutor. 

I do not wish to belabor the point. The fact of the 

matter is that the way we treat victims and witnesses 

is appalling.~ Many different levels of problems arise 

~ Frank Cannavale, Jr., and William D. Falcon, ed., lm- 

proz,i~.g Witness Cooperation, (Washington, D. C.: U.S. 

Govermnent Printing Office, 1976), p. 15. 

r See the President’s Commission on Law Enforcement and 

Administration of Jnstice, Task Force Report: The Courts, 

(Washington, D.C.: U. S. Government Printing Office, 1967), 

pp 90-1, and the National Advisory Commission on Criminal 

Jnstice Standards and Goals, Courts, (Washington, D.C.: U.S. 

Government Printing Office, 1973), pp. 193-4. 

when one becomes a victim or witness, including eco- 

nomic, physical, social and emotional trauma. Often 

the judicial system only serves to intensify the impact 

of the crime on the victim or witness. This "institu- 

tional callousness" s of our criminal justice system 

breeds unreported crime, uncooperative witnesses and 

a legitimate cynicism on the part of many citizens of 

our system of "justice." 

Crime hurts people. Why compound the problems 

that victims and witnesses suffer with a system that 

treats them more like pieces of physical evidence than 

the human beings they are? There are a number of 

services which can be made available to victims and 

witnesses to minimize the negative aspects of their 

experience in the criminal justice system and perhaps 

help restore their personal dignity and sense of well 

being. Many of these services can be implemented at 

little or no cost. 

Richmond’s Victim and Witness 

Services Center 

In Richmo.nd we are attempting to do something 

about the plight of victims and witnesses. In March, 

1977, I received a grant from the Virginia Council on 

Criminal Justice to establish a Victim and Witness 
Services Center. Our program is not unique9 nor is it 

the first one in Virginia.~° 

The Richmond Victim and Witness Service Center 

(VWSC) is an integral part of the Commonwealth’s 

Attorney’s Office and is staffed by three full-time pro- 

fessionals and a secretary. The goals of our program 

are to reduce the anxiety, trauma, hassle and incon- 

venience which victims and witnesses often experience. 

We hope to make the criminal justice system more 

responsive to the citizens of Richmond by offering 

personal attention and assistance to those who are the 

victims of crime or who happen to witness a crime. 

VWSC is comprised of three primary activities: Wit- 

ness Services, Victim Services and Public Education! 
Information. 

Witness Services 

The Witness Services component of our program has 

been integrated with two routine functions of the 

~ Commission on Victim Witness Assistance, Narrative Re- 

port, (Washington, D.C.: National District Attorneys Asso- 

ciation (NDAA), July, 1976) p. 1. 

~ Our program is a member of the NDAA’s Commission on 

Victim Witness Assistance. For information on other programs 

see The Victim Advocate, (Washington, D.C.: NDAA, 1977). 
~0 The first formal program in Virginia was established in 

1976 by James A. Cales, Jr., Commonwealth’s Attorney in 

Portsmouth, Virginia. 



Commonwealth’s Attorney’s Office: docket manage- 

ment (i.e. case scheduling) and the issuance of sum- 

mons to the Commonwealth’s witnesses. In addition to 

verifying the names and addresses of each witness, the 

Witness Coordinator contacts the witness to (a) ascer- 

tain if and when the witness will be out of town or 

on vacation, etc., so that the trial can be scheduled 

accordingly, and (b) explain to the witness our pro- 

gram and the assistance available to them. The Wit- 

ness Coordimitor also determines if the witness has 

any questions or problems with regard to his scheduled 

court appearance. 

Typically, a witness may not understand why he/she 

has been summonsed, or may not know where to come 

or to park, etc. The Witness Coordinator provides 

them with the appropriate information, or in a few 

cases, refers the call to an Assistant Commonwealth’s 

Attorney to handle. Often we encounter witnesses who 
are proprietors of small businesses and must close their 

stores in order to come to court. In such instances we 

either try their cases first on the docket or put them 

on Telephone Alert, whereby on the day of trial they 

do not come to court until they receive a telephone 

call--approximately 30 minutes before they will be 
actually needed to testify. On other occasions we have 

arranged transportation for witnesses, contacted em- 

ployers on behalf of witnesses to explain why the 

employee must miss work, and accompanied emo- 

tionally upset witnesses to court. 
In addition we have initiated a notification system 

to keep the witness abreast of the status of his case. 

We send each witness a letter advising him that we 

are prosecuting the case and encouraging him to con- 

tact VWSC if he has questions or problems. When 

the summons is issued a brochure is attached contain- 

ing information on the courts and the name of the 

Assistant Commonwealth’s Attorney handling the 
case. Two days before the trial is scheduled we call 

the witness to remind him of the case. If the case is 

continued, we notify him so he will not make an 

unnecessary trip to court. There is also a 24-hour 

docket information telephone line that anyone can call 

at any time and listen to a recording of the next day’s 

trials in Circuit Court. Once the case is concluded we 

send the witness a letter advising him of the disposi- 

tion of the case (including the sentence if any or date 

of presentence hearing) and thanking him for his as- 

sistance and cooperation. 

It should be noted that initially our program is not 

dealing with all witnesses coming to.Richmond Courts. 

In designing our program we decided to first start 

6 

with a small group in order to test the effectiveness of 

our procedures. Accordingly, we began working with 

only those witnesses coming to Circuit Court, Divi- 

sion I. Also at this time, we are only working with 

lay witnesses and not those who by virtue of their 

profession come to court regularly. Within the next 

two months we will be expanding our witness services 

to Circuit Court, DiviSion II and to Juvenile and 

Domestic Relations District Court. Hopefully, within 

the next year we will be able to expand to General 

District Court. 

Victim Services 

Up’until now the Victim Services component of 

our program has been fairly unstructured, in order that 

we may meet the needs of individual victims coming 

to our attention. Our primary role vis-a-vis victims is to 

identify what the victim’s needs are and refer him to 

appropriate agencies or groups in the community. 

We assist victims in filing claims for insurance and, 

if they were physically injured during the course of 

the crime, we advise them of the Crime Victim’s Com- 

pensation Act.n We also provide emotional support, 

limited counseling and whatever special assistance a 

victim might need. 

Currently our services for victims are upon request 

of the victim, himself; a police officer; or an Assistant 

Commonwealth’s Attorney. In the future we plan to 

"reach out" (within 48 hours of the crime to make 
an initial contact) with at least certain types of victims, 

e.g., rape victims and families of homicide victims. 

As we e.xpand the scope of our services we plan to use 
volunteers from the community extensively to help 

provide these services to victims. 

Public Education/Information 

The Public Education/Information component of 

VWSC strives to inform and educate not only the 

individual victim and witness but the public at large. 

For most citizens their knowledge of criminal justice 

agencies and the judicial system consists almost wholly 

of what they have seen on television or read about in 

paperback books or newspapers. It is little wonder then 

that they are confused when they actually come in 

contact with the police or the courts. 

We have found that much of the anxiety and fear 

th~.t witnesses and victims experience stems from their 

lack of understanding "what ha.ppens next." Even 

such minor things as not knowing where the courts 

n § 19.2-368.1 et. seq., Code of Virginia, 1950, as amended. 



building is, or where to find parking, or which room 

to go to, and being embarrassed to ask, contribute to 

their anxiety. Our program attempts to provide the 

individual witness (or victim) with such mundane 
information as well as to explain "what happens next" 

or what to expect. 

On a larger scale, we plan to advertise our program 

through the mass media, (television, radio, etc.) and 

by contacting all the local service clubs, social organi- 

zations, and community groups. Many people do not 

report crime or voluntarily "get involved" because 

they think that no one in the (criminal justice) system 

cares. We do care and we want the public to know it. 

We want to encourage them to report crime, to "get 

involved." We also want to help them to understand 

more about the courts and the judicial system and 

the vital role that they as citizens play. 

Up until now we have made only a limited public 

education/information effort because we wanted to 

have the services (for victims and witnesses) firmly 

established before we publicized them. Now that our 

services have been implemented, we are preparing 

brochures and pamphlets and planning to launch the 

public education segment of our program. 

In its first few months our program has accom- 

plished much. Yet, when compared with what should 

be done for victims and witnesses, we have taken but 
a few small steps. We need an adequate waiting room, 

equipped with comfortable furniture, reading mate- 

rials, perhaps a television set, to separate prosecution 

witnesses from defense witnesses (who should have 

their own waiting room); we need parking facilities 

for all witnesses; we need to reduce the amount of 

time witnesses (including police officers) spend wait- 

ing for court and the number of times they needlessly 

come to court; we need to do much more to. "heal" 

the victim, to help restore him or her to a physical, 

mental and emotional state comparable to that prior 

to the crime; and, something too often overlooked, 

we need to sensitize those who work in the criminal 

justice system to the needs and problems of victims 

and witnesses and that "victims and witnesses are 

people, too." 12 

I would like to see every locality in Virginia estab- 

lish a Victim Witness Program or at least incorporate 

some services for victims and witnesses. You need not 

provide all of the services our program offers. Any- 

thing--even if it is just stapling a brochure to the 

summons or calling witnesses to remind them of the 

1~-Slogan of the NDAA’s Commission on Victim Witness 

Assistance. 

trial--will help, and it will be more than they are 

receiving now. Establishing services does not have to 

cost a great deal of money. One program I know of 
which was est-a~ed in a metropolitan area employs 

one full-time paid professional (a VISTA volunteer) 

and a half-dozen volunteers from the community. 

Do not discount the resources available to you in 

your own community. The Portsmouth, Virginia, Vic- 

tim Witness Program completely equipped and fur- 

nished a reception/waiting room with donations from 

private organizations. In St. Louis, Missouri, a group 

of concerned citizens established a non-profit corpora- 

tion to assist victims of crime. They work closely wiih 

the police but operate on a network of neighborhood 

volunteers who contact and work with those indi- 

viduals in their neighborhood who have been vic- 

timized. Victim witness services do not have to be 

located in the Commonwealth’s Attorney’s Office, 

although I believe there are some advantages in doing 

so. A number of good victim witness programs have 

been established by police departments, community 

organizations, such as i’n St. Louis, or aligned with 

community mental health programs. 

Lastly, I would like to see more legislation supportive 

of the State’s obligation to care for victims and wit- 

nesses. Specifically, we need to establish adequate fees 

to compensate all witnesses for the time they are 

required to spend in court. The National Advisory 

Commission on Criminal Justice Standards and Goals 
recommends that the minimum witness fee be twice 

the Federal minimum wage for each hour spent in 

court.1~ In addition I think the Crime Victim’s Com- 

pensation Act needs to be expanded. Under the cur- 

rent statute compensation for crime victims is basically 

doled out as welfare for charity cases--the amount of 

the award depends on whether the victim has suf- 

fered "undue financial hardship.’’14 Also, it does not 

cover victims (e.g., rape victims) who may suffer 

severe mental anguish. 

Instead of being a gift or a handout, com- 
pensation should be in a form of restitution. 
It is the duty of the government to see that 
this responsibility is carried out in a manner 
that allows the victim to receive the aid 
without loss of the individual’s dignity?~ 

la National Advisory Commission on Criminal Justice Stand- 

ards and Goals, Courts, p. 214. 

14 § 19.2-368.13, Code of Virginia, 1950, as amended. 

1~ Pines, "The Neglected Member of the Criminal Justice 

System: The Victim," p. 211. 

(Continued on page 22) 
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Highlights of Title 8.01 

EDITORS’ NOTE: The following article is a synopsis of the program presented by T. Munford Boyd, Esquire, and 
Edward S. Graves, Esquire, to the Virginia Circuit Court Judges at their September 30 to October 1, 1977, conferencein 

Roanoke. The editors wish to express their sincere appreciation and gra[itude to Messrs. Boyd, Graves, and Leigh Middle- 

ditch, Esqi~ire, for making their materials available, and to Edward S. Graves for his assistance in preparing this article. 

One word of caution: It is impossible to document in this synopsis all of the legislative changes in Virginia Civil Pro- 

cedure as a result of the revision of Title 8 and the promulgation of Title 8.01. This article will, therefore, highlight certain 

of the more significant modifications. Another source which discusses changes to Title 8 is "Virginia Civil Procedure--1977 

Changes to Title 8," published by the Joint Committee on Continuing Legal Education of the Virginia Bar Association and 

the Virginia State Bar. Copies of that publication will be available from Peter C. Manson, Director, Continuing Legal Edu- 

cation Committee, School of Law, University of Virginia, Charlottesville, Virginia. 

Introduction 

T HE 1977 amendments to Title 8, by promulga- 

tion of Title 8.01 of the Virginia Code, were a 

result of a massive statutory ~’eview from 1972 to 1977 

by the consultants, the Code Commission, the Virginia 

State Bar, the Virginia Bar Association and the Trial 

Lawyers’ Association, as well as review by local bar 

associations. 

There have been important changes in the areas 

of venue, process, the limitation of actions, pleading, 

survival and assignment of actions, evidence, discovery 

and appeal bonds. In connection with the cha’nges in 

discovery, all members of the bar should be aware 

that the Rules of the Supreme Court of Virginia have 

been changed to conform with the overall procedural 

revisions and should be reviewed in the context of 

those changes. For example, Part 4 of the Rules now 

applies to proceedings for separate maintenance, di- 

vorce and annulment of marriage, the exercise of the 

right of eminent domai’n and writs of habeas corpus or 

in the nature of coram nobis and vobis. Rule 4:0. 

Some proposed changes were not made: venue in 
divorce remains the same and is still jurisdictional; the 

distinction between law and equity is still preserved; 

the Federal Rules were not adopted in lieu of the 

Virginia rules, and there are still_.n.9_o c_lass actions in 
Virginia. 

8 

General Provisions 

A significant change is the concept of a Person 
Under Disability; it has been broadened and is no 

longer confined to the insane or infants. In addition, 

the definitions of "fiduciary" have been broadened and 

"rendition of judgment" made specific (§ 8.01-2.) 

Parties 

New parties may be added even though they have 

been served by publication, or assert the statute of 

frauds or the statute of limitations as a defense. 

(§ 8.01-5.) 
In the case of parties under disability, the guardian 

ad litem is appointed for any party u’nder disability 

and is now expressly not liable for costs. Additionally, 

the guardian ad litem may get a fee even though the 

property of the party under disability is inadequate. 

Such fee may, in the Court’s discretion, be taxed as 

a.cost. (§ 8.01-9.) 

Actions 

All actions, according to § 8.01-25, now survive 

the death of the plaintiff or the defendant although no 

punitive damages are available from a deceased de- 

fendant. "Death" includes termination or dissolution 

of organizational existence. Consequently, the concept 
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of survival of action has been elimi’nated as a criterion 

for determining the period of limitations. ( § 8.01-229. ) 

Actions ex contractu and for property damages 

whether direct or indirect are assignable, although 

causes of action for injuries to the person remain 

unassignable. (§ 8.01-26.) 

There has been no significant change in the statutes 

relating to Wrongful Death (see § 8.01-50 et seq.), 

but attention should be directed to § 8.01:52. This 

statute allows the admission of competent expert tes- 

timony to prove special pecuniary damages as well 

as the loss of services to the plaintiff. 

Limitations of Actions 

Initially, it should be observed that the equitable 

principle of laches has not been affected by Title 8.01, 

nor have the black lung or surgical needle rules been 

modified. The doctrine of Caudill v. Wise Rambler, 

Inc., 210 Va. 11, 168 S.E.2d 257 (1969), which 

holds that the cause of action accrues from the date of 

injury is still applicable, notwithstanding an effort in 

the draft revision to have a cause of action accrue 

when the injury was discovered or reasonably dis- 

coverable. Similarly, tolling of the statute of limitations 

because of either infancy or insanity is preserved. 

(§ 8.01-229 et seq.) 

There were, however, some notable changes. The 

statute of limitations in any proceeding commenced 

within the applicable limitation period, and not just 

wrongful death, is tolled during the pendency of such 

action even if the action is dismissed before the merits 

are reached. Attention should be directed to the special 

nonsuit provision contained in § 8.01-380. Tolling of 

the statute also occurs when disability arises after the 

accrual of the cause of action. 

The statute of limitations has been changed in those 

cases, moreover, where the cause of action accrues but 
no action is commenced before death. In such in- 

stances the period of limitation is the longer of either 

the applicable statute of limitation or one year after 

the qualification of the personal representative (though 

not yet qualified, the personal representative will be 

deemed to ha~ce-~alified within one.year from the 

decedent’s death). Similarly, the applicable statutes 

of limitations have been clarified in cases where (a) 

the defendant is deceased and the personal cause of 

action accrued before death, (b) the personal cause 

of action accrued to the plaintiff’s estate after the 

plaintiff’s death and (c) the personal cause of action 

accrued against the defendant’s estate after the de- 

fendant’s death. All of these individual situations 

are covered in § 8.01-229 and §§ 8.01-243 through 

8.01-250; these statutory provisions should be closely 

studied. 

The pendency of an action will toll the applicable 

statute of limitation. Where, however, the plaintiff 

takes a non-suit, the pendency of the earlier action 

will toll the statute only if the plaintiff recom- 

mences the action within six months of the non-suit. 

(§ 8.01-229.) This may effectively extend the statute 

of limitations. 

The statute of limitations is now an affirmative 

defense, even in those cases where the statute creating 

the cause of action fixes the period within which suit 

must be brought. (§ 8.01-235.) 

The applicable statute of limitations has been gen- 

erally clarified as to matters involving realty. The 

applicable limitation period is fifteen years as before, 

but it may be extended up to but not exceeding 25 

years by reason of infancy or insanity. (§§ 8.01-236 

and 237.) 

The limitation applicable to i’njury to the person is 

two years. (§ 8.01-243.) Injury to property, including 

parents’ claim for expenses of lawsuits because of 

injury to a child, is covered by a five-year limitation. 

(§ 8.01-243.) There is no longer any distinction be- 

tween direct and indirect i’njury. Wrongful death is 

covered by a two-year period of limitations if the 

cause of action is still alive. 

Section 8.01-246 provides that a five-year limitation 

is generally applicable to written contracts thereby 

eliminating the ten year period applicable to docu- 

ments under seal. 

The "catch-all" statute § 8.01-248 which provides 

a one year limitation period applies to all actions not 

otherwise expressly covered. In view of the decisions 

in Edgerton v. Puckett, 391 F. Supp. 463 (W.D. Va. 

1975) and Van Horn v. Lukhard, 392 F. Supp. 384 

(E.D. Va. 1975), this "catch-all" statute may not 

apply to federal civil rights actions; the two year statute 
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may remain in effect. See § 8.01-243. But see Almond 

v. Kent, 459 F.2d 200, n. 3 at 203 (4th Cir. 1972) ; 

anno. 49 L.Ed. 2d 1349, 1355. 

Most importantly, the new provisions covered by 

3§ 8.01-28 to 8.01-256 do not apply to causes of 
action arising prior to October 1, 1977. See 8 8.01-256. 

Venue 

The old statutory law of venue in Virginia was in 

desperate need of revision. Among other problems, it 

confused the classical distinction between venue and 

jurisdiction and, on occasion, allowed the choice of 

improper venue to prevent a litigant from having a 

hearing on the merits of his claim. 

Notable changes include: venue now means venue 
and not jurisdiction where Chapter 5 (88 8.01-257 to 

8.01-267) is applicable. Venue is broken into two 

types, preferred and permissible. Improper venue no 

longer leads to dismissal of an action but o’nly to 

transfer to the proper venue, unless there is no proper 

venue in the Commonwealth. The process traps 
created by the combination of old 3§ 8-39 and 8-47 

have been abolished. Finally, venue is the same for 

both the Circuit and the General District Courts. 

As noted above, venue remains jurisdictional in 

domestic relations proceedings and the applicable pro- 

visions are still in Title 20 of the Code. Venue is still 

waived if not challenged and, if challenged, must be 
moved to a preferred venue unless there is consent of 

all parties to a proceeding. 

Basically, the preferred venue is principally the old 

jurisdictional venue with a notable exception: the 

Commonwealth must no longer be sued exclusively in 
Richmond; the preferred venue is now with the citizen 

bringing the suit with certain exceptions. Permissible 

venue, contained in § 8.01-262, generally follows old 

Code sections 8-38 and 8-39. 

Pleas in abatement have been abolished and any 

challenges to venue are now accomplished by motion, 

which motion must negate all grounds for the venue 

asserted and give a better writ if there is one in Vir- 

ginia. Finally, the motion must be filed on time with 

the Circuit Court, within twenty-one (21 ) days or at a 

time granted by the Court for filing responsive plead- 

ings. (3 8.01-264.) If the moticm is successful, the 

action would be transferred to the venue specified in 

the better writ; the consent of the transferee court 

is no longer expressly required. Upon a successful 

motion, the plaintiff at fault shall pay costs including 

compensation for inconvenience or expense of delay 

and, at the court’s discretion, attor~e~ ~ees. If a 
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motion for transfer is frivolous, the defendant may be 

assessed in the same manner. (33 8.01-265 and 266.) 

Civil Actions: Commencement, Pleadings, 

and Motions 

One of the most significant changes in this category 

is that tort and contract claims arising out of the same 

transaction may now be joined, although the Court 

may order separate trials. (§ 8.01-272.) 

.Demurrers must now state grounds initially rather 

than on motions. (3 8.01-273.) Demurrers to the 

evidence, like pleas in abatement, are abolished. 

(8 8.01-276.) 
Finally, alternative and inconsistent pleading is al- 

lowed generally, whether by a plaintiff or the de- 

fendant, unlike the prior practice which permitted 

only the defendant to plead in the alternative. (8 8.01- 

281.) See also Rule 1:4(k), effective October 1, 1977. 

Process 

Under the revisions embodied in Title 8.01, process 

which has reached its destination, though neither 

served nor accepted, is sufficient whether a defendant 

is an individual, corporation, or other entity (except 

for process commencing a divorce or annulment ac- 
tion). (3 8.01-288.) This had only applied to service 

on individuals in the past. Statewide service of process 

is now allowed regardless of how venue is laid. ( § 8.01 - 
292.) As noted above, the old process trap of 8 8-47 

is gone. 

Sheriffs must now seek papers at the Clerk’s office 

each day instead of each week, and sheriffs may now 
serve process’in cities and counties adjacent to their 

jurisdiction as well as i’n their particular city or county. 

(33 8.01-294 and 295.) 
Where service is by posting, a copy of the pleading 

must be mailed to the defendant at least ten days 

before default judgment may be entered. (8 8.01-296. ) 

Also applicable are Rules 2 : 8 and 3 : 17 which require 

notice, except to counsel, to be by certified or regis- 

tered mail. Attention should be directed to 8 8.01- 

427.1, which requires three days notice in writing by 

the party seeking a default judgment in a Circuit Court 

to the party, or his counsel, against whom such default 

is sought. 

Similarly, in the case of domestic corporations, the 

process traps have been eliminated and service may 
now be made on an officer, director, or a registered 
agent wherever found in Virginia. (8 8.01-299.) Like- 

wise, service on (a) corporations operated by either 

trustees or receivers, (b) partnerships, both limited and 



general, and (c) associations and orders is accom- 

plished pursuan,t to a more clarified procedure. See 

§§ 8.01-303 through 306. 

An order of publication must now give a defendant 

a date to appear and such date may be no sooner 

than fifty days after the entry of the order of publica- 

tion (§ 8.01-317) ; in addition, a specific hearing date, 

not less than twenty-four days after the order is en- 

tered, is also required i’n service by publication in tax 

.lien cases. 

Finally, the venerable verity rule is now abolished, 

and the sheriff’s return is only prima [acie evidence 

of proper service. (§ 8.01-326.) 

Juries 

All persons under disability are now disqualified 

from jury service. (§ 8.01-338.) 

The use of random selection techniques by jury 

commissioners is mandatory. (§ 8.01-345.) Objections 

to irregulariti.es in drawing, assembling, .returning, 

or empaneling jurors, as well as 9bjections aimed at 

the disability of a juror, may be made before the 

jury is sworn and thereafter only by leave of court. 

(§ 8.01-352.) 

Interpleader 

The interpleader allowed by § 8.01-364 is a new 

proceeding modeled after 28 U.S.C. § 1335 and Fed. 

R. Civ. P. 22, supplementing a’nd not superseding 

present statutory or equitable interpleader. Its require- 

ments are less strict than equitable interpleader. Com- 

pare § 8.01-364 with the Supreme Court’s comments 

in Bell Storage Co., Inc. v. Harrison, 164 Va. 278, 

286-89 (1935). New Rule 2 : 20 "should not be inter- 

preted as adding to the statute the restrictions of the 

traditional equity suit for interpleader which the stat- 

ute itself does not require." (§ 8.01-364 [Reviser’s 

Note].) The key statutory elements are: (1) the 

same property or fund must be claimed by others, (2) 

claims need not have a common origin and may be 

adverse to and independent of each other, for ex- 

ample, one in tort and another in contract, and (3) 

the plaintiff need not aver that he is not indepen- 
dently liable in whol~ or in part to any or all of the 

claimants. However, the Court should have the dis- 
cretion to order severance or separate trials or try the 

indel~endent claim in interpleader. 

Certain Incidents of Trial 

There is no longer any express restriction on the 

number of counsel who may argue to a jury whereas 

formerly under § 8-219 the number was limited to 

two. (§ 8.01-379.) 

There is now_only one non-suit as of right. Addi- 

tional non-suits may be granted with court approval 

or stipulation of all counsel. (§ 8.01-380.) Closely 

related are the non-suit provisions involving the tolling 

of the statute of limitations. (§ 8.01-229.) Once a 
counter-claim, cross-claim, or third-party claim aris- 

ing out of the same transaction has been filed, consent 

of the party filing such other claim is required before 

non-suit will be granted unless the counter-claim, 

cross-claim, or third-party claim can remain pending 

for independent adjudication by the court. Interest 

may now be awarded for a period prior to judgment 

by the Court as well as by a jury in any action or suit. 

(§ 8.01-382.) 

Evidence 

Provisions relating to judicial notice have been sub- 

stantially broadened by §§ 8.01-385 to 8.01-388; how- 

ever, this is consistent with current practice. Judicial 

notice is taken of all laws of all countries and their 

political subdivisions and agencies. Documents may be 

consulted and evidence taken to determine what such 

laws are, and it is no longer necessary to prove county 

and city ordinances or the Code of Virginia. Judicial 

notice is also taken of official publications of all coun- 

tries and their political subdivisions and agencies. 

Generally, the rules applicable to public records 

and copies as evidence have been simplified and up- 

dated by §§ 8.01-389 to 8.01-391. 

Some provisions as to witnesses are worth mention- 

ing. The dead man’s statute, § 8.01-397, has under- 

gone slight changes in that receipt of evidence of an 

incapable witness ’no longer depends on the adverse 

party testifying. The husband and wife privilege no 

longer applies in adversary proceedings between the 

two. (§ 8.01-398.) The physician/patient statute is 

now expressly applicable to all civil proceedings. 

(§ 8.01-399.) Sanctions against a party refusing to 

testify are expressly made cumulative. (§ 8.01-401.) 

Provisions have been broadened concerning persons 

before whom witnesses may be summoned while court 

permission must be obtained to summon such person- 

ages as the Governor and Admirals on active duty. 

(§ 8.01-407.) 

Some former evidentiary statutes relating to dis- 

covery have been deleted, and the Rules broadened. 

As already noted above, Part 4 of the Rules of Court 

have been extended to cover domestic relations, emi- 

nent domain and prisoner remedies. However, it 
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should be noted that as to those three discovery must 

be relevant to the issues, instead of the subject matter, 

of the proceedings. (Rule 4: l(b)(5).) 

While Part 4 has been expanded, the limitation im- 

posed by old 8 8-315.1 is still in existence as 8 8.01- 

420, which prevents summary judgment based in 

whole or in part upon discovery depositions taken 

pursuant to Rule 4 : 5, absent agreement by the parties. 

Depositions de bene esse are now governed by Part 

4 of the Rules. See Rule 4: 7. 

The subpoena duces tecum is now governed by new 

Rule 4:9, especially Rules 4:9(c) and (c-l). Con- 

sequently, old 88 8-301 through 8-327.2 have been 

deleted in Title 8.01. However, the Uniform Foreign 

Depositions Act has been preserved by 88 8.01-411 to 

8.01-412.1. 

The common law proceeding for perpetuation of 

testimony has been abolished, 8 8.01-420.1, and now 

the only proceeding is that contained in Rule 4:2. 

Judgments and Decrees 

The enigmatic former 8 8-348 has been replaced 

by 8 8.01-428 which provides that a motion to set 

aside a default judgment or decree pro con[esso on 

the grounds of.fraud on the court must be made within 

two years from the date of judgment or decree, that 

a void judgment or one satisfied may be set aside at 

any time and that a clerical mistake anywhere in the 

record may be corrected at any time, even after an 

appeal has been docketed with leave of the appellate 

court. However, the new statute does not supersede the 

courts’ inherent equity power to grant relief from any 

judgment. 
New 8 8.01-443 provides that "[i]f there be a judg- 

ment against one or more joint wrongdoers, the full 

satisfaction of such judgment accepted as such by the 

plaintiff, ,shall be a discharge of all joint wrongdoers, 
except as to the costs; provided, however, this section 

shall have no effect on the right of contribution be- 
tween joint wrongdoers as set out in 8 8.01-34." This 

section will probably lead to some litigation because 

of the option left in the plaintiff. A judgment creditor 

who has been paid must cause the payment to be 

entered in thirty days (not ninety) or be fined up to 

$50 (not $20). (8 8.01-454.) 
The lien. of a decree for support and maintenance 

of spouse and/or children ’now arises only after an 

order adjudicating the obligor delinquent, hasb~en 

docketed. The lien shall attach to-such real estate as 
the court designates. (8 8.01-460.) 

Miscellaneous Provisions 

Writs of Possession are now uniformly returnable 
in thirty days. (8 8.01-471.) An execution lien be- 

comes effective only from the time of actual levy and 

not the time of delivery to the officer. (8 8.01-478.) 

Attachments will also lie for rent presently due and 
may be issued on any holiday. (88 8.01-533 and 8.01-- 

542.) The rehearing statute of limitation applicable 

to service of an attachment petition by order of pub- 

lication has been reduced from five years to two 

years, and the old capias ad respondendum has been 

eliminated. (88 8.01-575 and Reviser’s Note.) 

The treatment of medical malpractice, in addition 

to being controlled by new Part Six of the Rules of 

Court (Rules 1-7), is also modified in 88 8.01-581.3, 
8.01-581.12:1 and 8.01-581.12:2. 

Appeals 

Interlocutory appeals have been expanded to en- 

compass appeals from the grant or denial of an in- 

junction and not merely ~rom an injunction’s dissolu- 

tion. (8 8.01-670(B) (1).) 

The time within which a petition for appeal must 

(Continued on page 22) 

The changes in Civil Remedies and Procedures 

embodied in Titl~ 8.01 of the Virginia Code are 

bein~ studied by the Court Procedure Committee 

of the Virginia Bar Association for consideration at 

its meeting in Williamsburg on January 13, 1978, 

at 9:30 a.m., during the Winter Meeting of the As- 

socihtion. The Committee Members are: Daniel 

Hartnett of Accomac; Leigh M. Middleditch, Jr., of 

Charlottesville; Carroll K. Shackelford of Culpeper; 

Charles Geschickter and F. Mather Archer of Fair- 

fax; Reginald H. Pettus of Keysville; Mosby G. Per- 

row, III, of Lynchburg; Charles R. Dalton, Jr. and 
Terry H. Davis, Jr., of Norfolk; Frank C. Maloney, 

III (Chairman), Robert L. Dolbeare, Thomas S. 

Ellis, III, William F. Etherington, Samuel W. Hixon, 

III, John M. Oakey, Jr., D. Wayne O’Bryan, and 

Richard L. Williams of Richmond; James W. Jen- 

nings, III, Thomas T. Lawson, Frank N. Perkinson, 

Jr. and John H. Locke of Roanoke; WesleyH. Jolly 

of Salem; and, Charles H. Anderson of Williamsburg. 

The Committee welcomes comments and sug- 

gestions from individuals or the local Bar Associa- 

tions relating to the new.procedural statute so that 

any necessary or desirable amendments and changes 

may be proposed for consideration by the Executive 

Committee of the Association. 
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SUSAN G. MOENSSENS 
C. ALLEN RIGGINS 

TITLE VII: 

A Synopsis for the Plaintiff’s Attorney 

EDITOR’S NOTE: In the Fall, 1977 issue (Vol. III, 
No. 4) the Journal presented an article by W. Carter 
Younger, Jr., dealing with the representation of em- 
ployers in employment discrimination cases under 
Title VII of the Civil Rights Act. The following 
article by Susan G. Moenssens and C. Allen Rigglns 
discusses representation of the plaintiff in employment 
discrimination cases. A final article in this series is 
being prepared by Mr. Younger for presentation in a 
subsequent issue of the Journal. 

T HE purpose of this article is to give the practi- 

tioner who has never handled a Title VII em- 

ployment discrimination case an overview of what 

is involved for the plaintiff’s attorney. Even if an 

individual lawyer or firm decides against entering 

this area of federal practice, it is essential that he or 

she be familiar with a few basic concepts and be 

aware of the various time limitations involved, so that 

a prospective client’s rights may be adequately pro- 

tected when referral to another lawyer is contem- 

plated. 

In capsule form, here is a short outline of some 

basic considerations the attorney should keep in 

mind. Several of these will be dealt with in more 

detail throughout the article. 

1. Become familiar with the body of 
Title VII law. 

2. When a client comes in, assess the 
merits of the claimed discrimination on the 
basis of your knowledge of the law. 

3. Determine at what stage the client’s 
case is. Has a charge been filed with EEOC? 
Such a charge must be filed within 180 
days of the dis.criminatory act. If the EEOC 
charge has been filed, did client receive a 
notice of right-to-sue? Law suit must be 
filed in U.S. District Court within 90 days 
of receipt of the notice of right-to-sue. 

4. Advise client of the lengthy time pe- 
riods that are involved in resolving employ- 
ment discrimination cases; estimate what 
he/she can reasonably expect to recover, and 
what potential costs will have to be ad- 
vanced. 

5. Associate other counsel if you are a 
sole practitioner. 

6. Begin preparing for one of the most 
challenging cases you will ever undertake. 

Learn the Body of Law 

The statutory authority with which you must be 

familiar if you are going to bring your suit under 

Title VII is 42 U.S.C. 2000(e) et seq., as amended, 

known as Title VII of the Civil Rights Act of 1964. 

The heart of Title VII states: 

"It shall be an unlawful employment prac- 
tice for an employer: 

(1) to fail or refuse to hire or to discharge 
any individual, or otherwise to discriminate 
against any individual with respect to his 
compensation, terms, conditions, or privi- 
leges of employment, because of such indi- 
vidual’s race, color, religion, sex, or national 
origin; or 

(2) to limit, segregate, or classify his em- 
ployees or applicants for employment in any 
way which would deprive or tend to deprive 
any individual of employment opportuni- 
ties or otherwise adversely affect his status 
as an employee, because of such individual’s 
race, color, religion, sex, or national origin." 

It is crucial to study the cases in order to deter- 

mine what discrimination has been held to be 

prohibited by the act. It has been held to be dis- 

criminatory, for example, not to hire a female because 

she is pregnant, or has small children, or because a 

job has been thought of as typically being "a man’s 

job," such as construction worker. It may be dis- 

criminatory not to direct recruiting efforts at racial 

minorities or to hold racial minorities in lower paying 

jobs, and not promote them as readily as whites into 
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supervisory and higher paying positions, or to give 

pre-employment tests which have an adverse impact 
upon minorities. Both CCH and BNA, in addition 

to other services, provide excellent resource materials 

on employment discrimination which would be use- 

ful tools as a starting point in your research. 

EEOC and Time Limitations 

The office of the Equal Employment Opportunity 

Commission, referred to as EEOC, is the federal en- 

forcement agency which oversees, investigates, and 

brings suit in certain cases where charges of employ- 

ment discrimination have been filed. Complaints 

originating in the Richmond area or surrounding 
counties should be filed in the Richmond Sub-District 

Office of EEOC located in the Federal Building, 400 

North 8th Street, Richmond, Virginia. Complaints 

originating in other localities should be filed through 
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the Washington District Office of EEOC located at 

1717 H Street, N.W., Room 401, Washington, D. C. 

20006. 

Perhaps the most important thing in Title VII 

cases, apart from knowing the body of law, is being 

aware of the strict time limitations provided for in 

the Act. The time limitations are jurisdictional in 

nature. Title VII requires that an individual file a 

charge with EEOC within 180 days of the occur- 

rence of the discriminatory act of which he or she 

complains. The local EEOC office will supply you 

with standard charge forms upon request. 

While the 180-day period is provided for in the 

Act, the courts have in the past recognized the con- 

cept of "continuing violation" in some cases wherein 

the discriminatory practices are said to be continuing 

beyond the 180-day period from the initial act, with 

the result that in an appropriate case a complainant 

may not be barred from filing a charge at a much 

later time. However, the future of the "continuing 

violation" concept is now uncertain as a result of the 

recent United States Supreme Court decision in 

Evans v. United Air Lines, 97 S. Ct. 1885 (1977). 

EEOC usually has a backlog of thousands of cases 

waiting investigation, with the result that it may take 

years before they may assign an investigator to a 

specific grievance. Your client may be unwilling to 

wait for so long a time. Under the Act, you may 

proceed with litigation sooner if you decide that you 

are willing to undertake the case without the benefit 

of the knowledge of the findings of the EEOC investi- 

gation and determination. If EEOC has not acted 

within the statutory period of 180 days from filing 

of the charge, then you have the right to request a 

notice of right-to-sue. 

If EEOC has investigated your case and found 

discrimination, EEOC will attempt to bring the 

parties together in a conciliation effort. At this stage 

you should advise your client on the proposed con- 

ciliation agreement. 

Even if EEOC finds no discrimination as a result 

of their investigation, your client still has the right to 

ask for a notice of right-to-sue, and may file a law 

suit in the U. S. District Court. But you would want 

to carefully scrutinize the data compiled by EEOC 

as well as their determination before deciding to take 

a case in which they have found no discrimination. 

Suit must be filed in the U. S. District Court with- 

in 90 days of receipt of notice of right-to-sue regard- 

less of EEOC’s findings or lack thereof. 



Who May Bring Suit? 

Any person who works for a company that em- 

ploys over fifteen persons in an industry affecting 

commerce, or any person employed by local, state, 

or federal government, may file a charge with EEOC 

and bring suit in the U. S. District Court under 

Title VII. The person who is employed by a federal 

governmental agency has numerous strict timetables 

for filing the grievance through the channels of the 

Civil Service Commiss.ion rather than EEOC. You 

should obtain a copy of these regulations from the 

federal government if you plan to represent federal 

employees. Title VII also covers labor organizations 

and employment agencies. 

Costs 

Your client should be advised of the costs and 

expenses which can be anticipated in the case and 

.arrangements should be made for advance payments 

thereof. Perhaps the biggest expenditure will be the 

cost of taking depositions, which ranges from hun- 

dreds to thousands of dollars depending upon 

whether or not a class action is involved. Expert 

witnesses may be necessary in order to properly 

analyze data, prepare evidence, and present your 

case. In many cases, travel may be necessary during 

the pre-trial investigation process. 

Attorney’s Fees 

If the plaintiff prevails in his suit, attorney’s fees, 

provided for by statute, are usually awarded, being 

assessed against the defendant. Also, the client should 

at least be made aware that the court has the au- 

thority to award attorney’s fees against an unsuccess- 

ful plaintiff if the suit is found to have been brought 

in bad faith. 

Coexisting Remedies 

Many people think they have been discriminated 

against, and perhaps they have, but the discrimina- 

tion may not fall within Title VII. At the initial 

interview, the attorney should consider whether the 

form of discrimination falls within Title VII, or 
whether there are coexistent remedies to the Title 

-VII remedy. The courts have generally required 

each separate cause of a~tion to meet its own pro- 

cedural requirements. The problem is to determine 

whether there are other contractual or statutory 

remedies and to take timely action on each. 

It is not the purpose of this article .to discuss these 

other remedies. The following laws and rights should 

be considered: 42 U.S.C. § 1981, creates an inde- 

pendent cause of action for discrimination based on 

race and foll~w-’~fie most analogous state stat.ute of 

limitations; the Equal Pay Act of 1963 limits re- 

covery of damages to two years, three years for will- 

ful violations, prior to filing of the suit; under the 

Age Discrimination In Employment Act, notice of 

intent to sue must be filed with the Secretary of 

Labor within 180 days after the alleged unlawful 

practice occurred; charges with the National Labor 

Relations Board must be filed within six months; 

suits for a breach of the duty of fair representation 

by a union are governed by the state statutes of 

limitations; grievances must be filed in a timely 

fashion according to the terms of the collective bar- 

gaining agreement--usually this is a very short time 

period such as ten (10) days; under the Rehabilita- 

tion Act of 1973, charges of discrimination on ac- 

count of a mental or physical handicap must be filed 

with the Department of Labor within 180 days; and 

Virginia’s statute preventing discrimination on ac- 

count of mental or physical handicap requires suit 

in the state courts within 90 days. 

Determining Whether To Pursue Class Relief 

Race and sex discrimination are by definition class 

discrimination. Before filing the suit, the attorney 

must decide whether the suit is one for which a class 

action allegation is proper and whether the attorney 

is willing to pursue this allegation. 

The attorney who pursues a class action assumes 

a heavy responsibility. He is agreeing to fairly and 

adequately protect the interests of the entire class. 

This will require the attorney to devote considerably 

more time and resources to the suit than if it is a 

single individual complaint. 

A successful class suit for the members of the class 

would produce obvious benefits to the class and to the 

attorney. An unsuccessful class suit might restrict 

any future recovery by the entire class and the at- 

torney would not be compensated for his time. 

In determining whether to pursue a class action, 

the attorney should determine if his client is inter- 

ested in seeking class action relief, evaluate the possi- 
bility of success on the class action issues, and de- 

termine whether he or she is willing to invest the 

added time which a class action will entail. Addi- 

tionally, the attorney should consider whether the 

discrimination suffered by his client is sufficiently 

related to the discrimination suffered by the class to 
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meet the Rule 23 requirements of the Federal Rules 

of Civil Procedure and to meet the traditional stand- 

ing to sue requirements. 

Defenses 

Because Title VII contains a rather complex web 

of procedural requirements to be followed by the 

potential plaintiff and by the EEOC, defense at- 

torneys have had a "field day" in developing pro- 

cedural defenses. Although many of these procedural 

defenses hav,e been rejected by the courts, there are 

a substantial number of valid procedural defenses. 

The first procedural hurdle is to show that the 

plaintiff filed an EEOC charge within 180 days of 

the unlawful practice unless the violation is con- 

tinuing. The Title VII plaintiff must also show that 

suit.w~s filed within 90 days of receipt of the Notice 

of Right-to-Sue from EEOC. EEOC’s procedures in 

issuing these Notices have even given rise to con- 

siderable litigation. 

Plaintiff’s complaint filed in the federal court must 

be limited to the scope of the charge filed with 

EEOC. In determining this issue, the courts have 

developed a "like or related" test. This test has 

proven to be amorphous and largely depends on the 

views of the particular judge hearing the case. The 

courts have, however, liberally construed the "like 

or related" test in favor of the plaintiff. 

The above listed procedural defenses are matters 

which the attorney should consider prior to drafting 

the complaint or to filing suit. There are numerous 

other procedural defenses, both valid and invalid, 

which have been raised in Title VII litigation. The 

plaintiff’s attorney can and should expect to be con- 

fronted with a wide range of vexatious procedural 

defenses. 

Proof 

The burden of proof in a Title VII suit lies of 

course with the plaintiff. Since the employer is un- 

likely to admit that the act or failure to act was 

related to race or sex, the proof is primarily one of 

circumstantial evidence. 

The foundation of the case must of course revolve 

around the facts surrounding the alleged unlawful 

act. One of the most direct means of showing dis- 

crimination is by showing different patterns of treat- 

ment for white employees in a race discrimination 

suit or for male employees in ~a s~_ex_ discrimination 

suit. This can be accomplished on an individual 
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basis, by the use of statistics, or through a combina- 

tion of both. 

A prima facie case can be made through the use 

of statistics. This is accomplished by showing a 

disparate impact on the minority group or sex group 

in the particular practice. For example, a rejected 

black applicant might make a prima facie case by 

showing that blacks comprised 30% of the applicants 

and only 10% of the hires. Assuming a prima facie 

case has been made, the burden shifts to the de- 
fendant to provide an explanation for the statistical 

disparity. 

Another important source of proof in attacks on 

systematic discrimination might be witnesses who can 
testify to the historical development of the system. 

The plaintiff’s attorney is aided in his or her efforts 

to prove a violation by the discovery rules. However, 

the attorney should not accept representation in a 

Title VII case unless he or she believes the case can 

be proved on the basis of known facts. 

Damages/Settlement 

What can your client expect if he wins? What if 

he doesn’t win? Many persons who feel they have 

been wronged want to sue the company for every- 

thing it is worth. Title vii, however, provides noth- 

ing akin to damages in personal injury. The relief 

sought and obtainable is "back pay," affirmative re- 

lief, and injunctive relief. 

Back pay is limited to recovery for a period of two 

years prior to filing the EEOC complaint. The best 

way tO’ evaluate the amount of back pay owing is to 

compare the wages of the plaintiff or the class against 

the wages of a similarly situated employee or similarly 

situated non-class employees. While this calculation 

appears simple in theory, in practice it is rather com- 

plex, particularly in a class action. Depending on the 

make-up of the control group, whether a wage rate 

or gross salary method is used, and other factors, 

this calculation can in some cases be manipulated 

from zero to thousands of dollars. The plaintiff’s 

attorney should be wary of accepting or agreeing to 

some formula devised by defendant in advance. The 

Fourth Circuit Court of Appeals has suggested that 

a job open’ing promotional chart be developed. In a 

class action involving a large corporation, this type 

of analysis could take years to develop. 

The aim of affirmative relief is to obtain for your 

client that position which he would have held but 

for the discrimination. Affirmative relief could in- 

(Continued on page 22) 



EUGENE JERICHO 
EDWARD COULTAS 

Are Lawyers an I.n.surab!e Risk? 

The professional liability insurance cris!,s has reached lawyers. 

A number of new.approaches are being tried, but 
increased Profe.ssionalism may be the best. 

EDITOR’S NOTE: This article first appeared in the 

American Bar Association Journal in the June, 1977, 

issue. It is reprinted here with permission, which is 
gratefully acknowledged,                 o 

N unprecedented increase in liability claims 

against attorneys, coupled with an alarming de- 

crease in the number of insurance companies willing 

to underwrite professional liability insurance, has fore- 

warned the profession of a possible malpractice crisis 

paralleling that facing the medical profession. Several 

companies that had .been active in the attorneys’ lia- 

bility insurance market have withdrawn, and those 

still willing to provide coverage extract more pre- 

mium dollars for an increasingly restrictive policy. 

Bar associations have organized committees to study 
and formulate plans to respond to liability insurance 

problems. The seriousness of the problem is under- 
scored by the American Bar Association’s creation of a 

special committee to study lawyers’ liability insurance 

and the Section of Insurance, Negligence,-and Com- 

pensation Law’s presenting a program, "Lawyers’ Lia- 

bility Insurance--A Crisis?" at the annual meeting this 

August in Chicago. While complex insurande prob- 

lems face both insurer and insured, by reviewing pa~t 
and present developments in legal malpractice and 

professional liability insurance perhaps we can gain 

insights into the future of both. 

Malpractice Cases Are a Modern Development 

Although a cause of action for medical malpractic.e 

was reported as early as the fourteenth century,, an 

attorney was not held liable for malpractice until four 
centuries later. Prior to the 1970s legal malpractice 

cases were rare and of little concern to either the prac- 

titioner o’r insurer. Attorneys’ control of the courts 

through which malpractice grievances are aired, the 
traditiongl protective attitude of the judiciary toward 
members of their own profession, and a relaxed stan- 

dard of professional "care combined to keep malprac- 

tice complaints to a minimum. Before World War II 

few practitioners sought professional liability insur- 

ance, and policies were available only, through the 

London in,suring market. American insurers entered 
the field in 1945. 

As ma.lpractice cl.ajms began to increase in the late 

1960s and early 1970s, the desirability of professional 

liability irisurance ’became apparent. Although it was 

criticized as being high, one squrce estimated that in 

1969, 95 per cent of all practicing lawyers carried pro- 

fessional’ li.ability coverage as compared to only 5 per 

cent fifteen years earlier. In any event, until approxi- 

mately 1970 if a lawyer desired liability insurance, 

coverag,e .wag readily available in a stable and gen- 
erally Competitive market. Underwriters provided 
broad protection ’and m.ad.e a profit while charging 

qnly moderate.inc.re.a,ses in trhditionally low annual 

prem!u.ms to c6mpe.nsate for inflation. 

What, Ar.e the Causes? 

One. commen~,ato.r has attributed the unprecedented 
increase in, legal malpractice cases to increased public 

awaren~s ~.hat ~i..c!jent has, posoibl~ recourse against 
his lawyer. Our fast-paced and complex society has 

contributi~d to the disappe.arance of the intimate and 

personal attorney-cli.ent relationship, and this deper- 
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sonalization is reflected by increased client griev- 

ances. In addition, the civil rights movement, con- 

sumerism, and the Vietnam conflict have been cited 

as reasons for our current litigious society. Increased 

news media coverage has also added to the public’s 

awareness of the legal process, and courtrooms are 

now an accepted place to seek redress of a grievance. 

Members of the profession, sensing the public’s will- 
ingness to seek damages from lawyers, have specialized 

in suing other lawyers. 

Recent Developments in the Law 

The dramatic increase in malpractice claims against 

attorneys has coincided with recent developments in 

three areas of the law: the statute of limitations, the 
rule of privity, and the standard of care applied to 

attorneys. 
Statute o[ limitations. The general rule in the United 

States is that an action for legal malpractice accrues 

and the statute of limitations commences to run from 

the date of the negligent act or omission. The general 

rule, however, has been modified recently by the adop- 

tion of either the damage rule or the discovery rule by 

various jurisdictions. 

The damage rule provides that the statute of limita- 
tions does not begin to run until the client-claimant 

suffers damage. The District of Columbia, Kansas, and 

Texas have adopted it. Several other jurisdictions-- 

including Florida, California, Illinois, Iowa, Pennsyl- 
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vania, Massachusetts, West Virginia, and Washington 

--have adopted the discovery rule, which prohibits 

the statute of limitations from beginning to run until 

the client-claimant has or should have discovered the 

negligent act of the attorney. The advent of these 

rules has extended significantly the time within which 

an aggrieved client can pursue a malpractice action. As 

a result, claims have increased. 
Privity. The general rule is that a party cannot sus- 

tain a legal malpractice action unless there is proof of 

employment of the attorney by the client-claimant. If 

privity is not established, the attorney is insulated from 

suits for damages suffered by any party outside the 

attorney-client relationship. But cases like Lucas v. 

Harem, 364 P.2d 685 (Calif. 1961 ), certiorari denied, 
368 U.S. 987 (1962), hold that the lack of privity be- 

tween claimant and attorney no longer bars an action 

for negligence by persons other than the client. Courts 

in Louisiana, Maryland, Connecticut, and California 

have adopted the expanded privity rule and have held 

attorneys liable to claimants who were not clients if the 

claimant was a party intended to be benefited by the 

attorney’s work. 

Standard o[ care. The traditional relaxed standard 
of care to which an attorney was bound required that 

he possess the ordinary legal knowledge and skill com- 

mon to members of the profession and that he be ordi- 

narily and reasonably diligent, careful, and prudent. 

The recent California case of Smith v. Lewis, 530 P.2d 

589 (1975), has impliedly broadened the attorney’s 

obligations to the client by stating the attorney must 

"possess knowledge of those plain and elementary 

principles of law which are commonly known by 

well-informed attorneys, and to discover those addi- 

tional rules of law which, although not commonly 

known, may readily be found by standard research 

techniques [and in addition must] undertake reason- 

able research in an effort to ascertain relevant legal 

principles and to make an informed decision as to a 

course of conduct based upon an intelligent assess- 

ment of the problem." 

Thus, the basic standard of professional care is un- 

dergoing a change that is increasing the exposure of 

the attorney to malpractice claims. 

Effects of Increased Malpractice Claims 

As a direct result of increased public awareness and 

evolving legal concepts, legal malpractice suits have 

escalated. A survey conducted by the State Bar of Mis- 

souri indicated that from 1961 to 1971, 9.5 per cent of 

those surveyed had been involved in a malpractice 



claim that resulted either in a lawsuit or settlement. A 

comparable survey of the Virginia bar determined that 

13.6 per cent of those surveyed had experienced a 

claim for malpractice from 1964 to 1974. 

The increase in claims has caused spiraling costs to 

underwriters of lawyers’ professional liability insur- 

ance. For example, in 1975 the Saint Paul Fire and 

Marine Insurance Company had a nationwide under- 

writing loss of $9.3 million on lawyers’ professional 

liability insurance. The company began its losing 

trend in 1972, and losses then doubled each year. 

Partly in explanation of the significant increase in loss- 

es, the company noted it received one claim for every 

forty-one attorneys insured in 1970, whereas it now 

experiences one claim for every twenty-nine insureds. 

The American Bankers Insurance Company reported 

the claim frequency per hundred policies has steadily 

increased from 2.6 per cent in 1973 to a projected 6.89 

per cent for 1976. 

The increase in malpractice claims coupled with the 

success of claimants in the courts has resultetl in larger 

premiums being paid to companies nervous ~’about in- 

suring the risk. The uncertainty in the market, more- 

over, has caused wide discrepancies in premiums 

charged for essentially the same coverage. For exam- 

ple, in New Jersey for the same policy with $1 million 

coverage and a $1,000 deductible, the Saint Paul Fire 

and Marine Insurance Company charges $392, while 

the American Home Assurance Company charges 

$640. In Connecticut the same coverage could be as 

low as $364 or as high as $833, depending on the 

company selected to underwrite the risk. 

Several underwriters, faced with the current un- 
precedented increase in claims, have simply with- 

drawn from the market, while others are content to 
provide only renewal coverage for present insureds 

while terminating underwriting in unprofitabli: areas 

of the country. There are, however, a few encouraging 

signs. The GATX Insurance Company/Imperial Cas- 

ualty and Indemnity has decided to enter the market 

and is underwriting the Chicago Bar Association, while 
the American Home Assurance Company and the 

American Bankers Insurance Company are actively 

soliciting new business. But all companies are reasses- 

sing and altering their policies and rating structures 

to reflect these uncertain times. 

The Basic Professional Liability Policy 

A lawyer purchases insurance as a protection from 

monetary loss and expense resulting from claims made 

for professional malpractice. The typical policy pro- 

vides for partnership coverage and protects named in- 

sureds for uninsured employees’ errors that frequently 

occur when attorne.ys delegate administrative or min- 

isterial tasks. The amount of coverage and deduc- 

tibles vary, depending on the desires of the insured and 

availability of coverage from the insured. If the insured 

desires additional coverage above the limits of the 

primary policy, an umbrella or special excess policy 

can be obtained. 

Underwriters consider several factors when deter- 

mining premium rates. Typical inquiries are: the 

number of insureds to be covered; type of practice; 

geographical location of the practice; length of prac- 

tice of the lawyer; law school attended; date of admis- 

sion to the bar; membership in professional associa- 

tions; maintenance of a docket control system; and the 

lawyer’s specialty, if any. According to commentators, 

the most sensitive areas of practice are litigation, pat- 

ents, securities law, real estate, estates, taxation, and 

commercial law. Each factor the insurer believes will 

increase the underwriting risk is reflected in higher 

premiums. 

Lawyers’ professional liability insurance obligates 

the company to defend any suit brought against the 

insured and covered by the policy, even if the allega- 

tions are groundless, false, or fraudulent. Great value is 

placed on a lawyer’s reputation in the community and 

the profession, and the insurer is not permitted to 

admit liability or settle a claim without the written 

consent of the insured. All policies exclude liability for 

claims resulting i’rom any dishonest, fraudulent, crim- 

inal, or malicious act or omission of the insured or any 

partner, associate, or employee. Depending on the un- 

derwriter, various other exclusions are included. 

The structure of the basic policy is an attempt on 

the part of the insurer to formulate a policy giving the 

underwriter a high degree of certainty in forecasting 

losses and computing premiums while providing broad 

coverage of the insured at reasonable cost. 

The Claims-Made Policy 

Prior to 1970 attorneys’ malpractice insurance was 
written mainly on an occurrence basis. Any act of 

omission committed by an attorney during the policy 

period was insured regardless of when the claim was 

presented. The main objection of insurers to the oc- 

currence type of coverage is the long "tail" of exposure 

to claims and possible recoveries many years after the 

acts or omissions were committed. Occurrence cover- 

age challenged the insurer to set a premium rate at the 
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inception of the policy that would cover potential 

losses presented in the future. 

It became evident, however, that insurers had un- 

derestimated their exposure to future liabilities. Occur- 

rence policies became extremely unprofitable, and 

premium increases failed to keep pace with expenses. 

In self-defense, all insurers except the Midland Insur- 

ance Company and the CNA Insurance Companies 

have turned to a claims-made form of liability insur- 

ance when underwriting the attorney malpractice risk. 

The claims-made policy is neither a new nor a novel 

approach to underwriting professionals. Since approx- 

imately 1967 professional liability insurance for ar- 

chitects, engineers, and corporate directors and offi- 

cers has been claims-made coverage, and now this 

form has become the standard for insuring certified 

public accountants, physicians, and lawyers. Under 

the claims-made policy, coverage is provided only for 

claims reported during the policy coverage period re- 

sulting from services rendered the claimant during the 

same period. The claims-made form has no open- 

ended "tail" after the expiration date of the policy, 

thus allowing underwriters to compute premiums with 

greater certainty about future losses and establish re- 

serves without having to overspeculate about inflation 

and the future legal malpractice climate. 

The switch to claims-made policies has seemingly 

reduced premiums for liability coverage compared to 

premiums charged for occurrence coverage. This is, 

however, somewhat misleading since while it is true 

that the first-year premium for a claims-made policy is 

usually less than the same occurrenc.e policy premium, 

the first-year, claims-made premium automatically in- 

creases each year as the insurer maintains continuous 

claims-made coverage. The claims-made policy begins 

to pick up prior acts that occurred during the first year 

of coverage but are reported in succeeding years, and 

therefore premiums increase each year until the fifth 

or sixth year when a mature rate is reached and further 

increases in premiums are based on loss experience. 

Some insurers, stung by possible catastrophic se- 

curities exposure, have excluded that coverage, while 

others offer the coverage at increased premium rates. 

Ernst and Ernst v. Hoch[elder, 428 U.S. 185 (1976), 
however, has elicited hope from insurers for increased 

availability of coverage for attorneys’ services ren- 

dered in relation to securities transactions. 

Insurers have tried to limit expenses in the defense 

of malpractice suits by including defense costs and at- 

torneys’ fees within the policy limits. Insureds are en- 

couraged to accept greater deductibles, thus making 

underwriting the risk more attractive to insurers. The 

Travelers Insurance Company has instituted a novel 

approach for determining malpractice premiums 

based on a three-class, metropolitan-nonmetropolitan 

variable rate structure. The type of practice determines 

the percentage of increased premium the insured will 

pay above a base premium rate. For example, an at- 

torney who spends 15 per cent of his time in plaintiffs’ 

or defendants’ negligence work will pay a premium 

approximately 20 per cent higher than the base rate. 

Rates for the metropolitan practitioner are higher than 

for a comparable policy insuring the nonmetropolitan 

lawyer, The test of this rating system will be time, but 

insurers are responding to the liability insurance prob- 

lem by attempting to establish a reliable cost-risk fac- 

tor for determining premiums. 

Responses of the Legal Profession 

Since an attorney can be charged with negligence in 

virtually every area encompassed within the practice 

of law, the profession is seeking ways to reduce expo- 

sure to malpractice claims. One way to become less 

vulnerable is to adopt stringent office control proce- 

dures, including reminder systems, calendar controls, 

checklists in clients’ files, and the use of office man- 
uals. Lawyers should establish and maintain good 

attorney-client relationships by keeping clients cur- 

rent on the progress of their cases. One commentator 

has urged state bar associations to create public rela- 

tions committees in order to neutralize the Watergate 

backlash" and counter the belief of the public that the 

bar is totally profit motivated. 

By becoming more professional lawyers will be sub- 

ject to fewer legitimate malpractice claims, and this 

should lead to increased competition among the under- 

writers to insure attorneys. 

Alternatives for Today and the Future 

The American Bar Association and state and local 

bar associations have been charged with the responsi- 
bility of setting up a model insurance protection sys- 

tem. In response to the challenge, the Association 

created the Special Committee on Lawyer’ Profes- 

sional Liability, which is assessing the feasibility of the 

Association’s forming an "insurance trust" as primary 

or excess insurance to underwrite professional liability 

exposure of members of the state bar associations af- 

filiated with the American Bar Association. The possi- 

bility of the Association’s entering into a long-term 

insurance agreement with a single underwriter or 
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group of underwriters to provide coverage for mem- 

bers of bar associations affiliated with the Association 

also is under study. 

The committee issued an informational report at the 

February, 1977, midyear meeting in Seattle indicating 

that solutions to the liability insurance problem are not 

going to develop overnight, but that steps can be taken 

now to lessen the impact of the current insurance 

problem. 

One method of reducing or controlling premiums 

for liability insurance is to increase deductibles and 

fund the deductible on a state or national bar basis~ 

Higher deductibles reduce the insurer’s risk and make 

underwriting more palatable while still providing 

coverage against catastrophic losses. The insured 

would be in a position to settle most claims within his 

deductible limits, and premiums would not increase 

since the insurer would not be called on to defend the 

claim. 

In response to the growing concern over the availa- 

bility of professional liability insurance, legislation is 

being considered in several states. For example, a mal- 

practice bill has been introduced in the Texas legisla- 

ture that would put fifteen professional groups in 

Texas under a single, mutual, state-sponsored organi- 

zation for malpractice insurance. The proposal calls 

for the establishment of a privately operated mutual 

company with a fifteen-member board appointed by 

the governor from the professions covered by the act. 

The author of the bill estimated that for $100,000/ 

$300,000 limits of coverage, the state’s 288,000 profes- 

sionals would contribute $75 million a year toward a 

common fund to pay eligible claims for damages. It is 

estimated that lawyers would pay an average annual 

premium of $250 each to establish a fund for payment 

of claims resulting from malpractice. The bill.further 

provides for a .judge to appoint a master in chancery to 

consider each claim and make a recommendation for 

settlement. If either side declined to accept his deci- 

sion, the case could be appealed to the courts, but the 

appealing party would be required to post a bond cov- 

ering court and attorneys’ fees. It is hoped that the 

bond would discourage frivolous appeals. 

Other state legislatures have been asked to establish 

specific statutes of limitations for professional mal- 

practice in order to provide lawyers a method by 

which they can accurately determine exposure to mal- 

practice claims.~ 

In Canada malpractice claims have led to the 

employment of risk management consultants who at- 

tempt to restore clients’ rights that seemingly have 

been lost by malpractice. For example,, in one case a 

losing party’s attorney neglected to file a timely ap- 

peal, and the dismayed client brought a malpractice 

action seeking $30,000 in damages. Instead of defend- 

ing the malpractice claim in normal fashion, the de- 

fense focused on an attempt to restore the client’s lost 

rights. After extensive legal research, a technicality 

was unearthed in the rules of civil procedures that al- 

lowed the filing of the appeal irrespective of the time 

limit for appeals. The court considered the appeal, and 

the disgruntled client had his rights reinstated, while 

the erring attorney saw a potentially embarrassing 

malpractice suit evaporate. Total costs for research 

and attorneys’ fees in repairing the client’s rights were 

$9,000. 

Preventing Claims by Increasing Professionalism 

The current liability insurance problem can be 

traced to several causes including the public’s newly 

acquired awareness that attorneys can be sued success- 

fully for their negligent errors and omissions as well as 

legal precedent exposing attorneys to more claims. The 

insurers’ response to increased lawyer malpractice 

claims has been to withdraw from this market or 

sharply increase premiums while curtailing coverage. 

The adoption of claims-made coverage, increased ex- 

clusions, and other less attractive provisions of the 

current policy have left lawyers dismayed at the lack 

of choice and inflated cost of liability insurance. As a 

result, bar associations are exploring alternatives, in- 

cluding self-insurance and legislation aimed at pro- 

tecting the professional from increased malpractice 

exposure. 

But the most practical and viable present alternative 

is a combination of increased professionalism in order 

to prevent claims and insurer-insured co-operation in 

developing a policy providing adequate coverage at a 

cost both reasonable to the attorney and profitable to 

the insurer. 
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Victims and Witnesses.. ¯ 
(Continued from page 7) 

Conclusion 

All of us connected with the criminal justice system 

--Commonwealth’s Attorneys, judges, police officers 

and defense attorneys--have an obligation to see that 

justice is done. Justice not only for .the accused but 

for the victims and witnesses as well. 

The treatment of victims is a national 

shame .... We are neglecting one of the 
fundamental aspects of the administration 

of criminal justice. We are failing to meet 
the needs of the victim for compassion, 
compensation and restoration of the per- 
sonal dignity which were torn away by the 

act of criminal assault,in 

I urge each of you to establish and support services 

for victims and witnesses of crime in your own juris- 

diction. While we may not eliminate all the problems 

that victims and witnesses experience, we can amel- 

iorate them. It’s about time. 

an Senator Alan Cranston, Congressional Record--Senate, 

April 25, 1977, in Forgotten Victims, ed. Nicholson, et al, p. 

XVIII. 

of Title 8.01 ... 
(Continued from page 12) 

be presented has been reduced from four months to 

three months. (§ 8.01-671.) The mi’nimum jurisdic- 

tional amount is now $500 rather than $300. (§ 8.01- 

672.) Finally, denial of a petition by a justice in 

vacation is no longer expressly reviewable by the 

Supreme Court at its next term. (§ 8.01-675.) 

Section 8.01-676 replaces the former §§ 8-465, 

8-477 and 8-478 and should be closely examined for 

its substantial effect on appeal bonds and procedure. 

Finally, and perhaps of most significant importance, 

the new statutes in Title 8.01 apply to causes of action 

existing before October 1, 1977, and in progress after 

October 1, 1977, unless the substantive rights of the 

parties are materially changed by the invocation of 

the new procedure or a miscarriage~of- justice would 

result. (§ 8.01-1.) 

Since the foregoing has been a highlighting of high- 

lights of the substantial changes in Virginia Civil 

Remedies and Procedure, reading this article can in 

no way take the place of a close examination of the 

new statutes whenever any procedural problem is en- 

countered. The changes are many in both statute and 

Rules. 

Title VII: A Synopsis... 
(Continued [rom page 16) 

clude front pay, adjustments in seniority, fringe 

benefits, promotions and transfer rights. Injunctive 

relief would encompass enjoining the discriminatory 

acts. 

Settlement of a Title VII suit involves evaluation 

by the attorney of the traditional factors which are 

considered in negotiating settlements. In a class action 

the plaintiff’s attorney must carefully consider the 

effect of obtaining or not obtaining affirmative or 

injunctive relief for the class. Agreeing on the pay- 

ment of a monetary figure may not be of primary 

importance to the named plaintiff, to the class, or to 

the defendant. 

In order to preserve the ability to settle the case, 

the attorney should very early advise his client of the 

basis of determining monetary’ damages. It is im- 

portant to advise Clients who have resigned or been 

terminated that they have a duty to seek other em- 

ployment in order to mitigate damages. They cannot 

just sit around doing nothing except hollering "dis- 

crimination" for years. 

Another thing that may potentially come up at the 

first interview, and if not, will certainly come up 

later, is whether or not the amount that the plaintiff 

recovers is taxable. Under current Internal Revenue 

guidelines it appears that back pay, whether paid in 

full or compromised in settlement, is taxable. 

Association of Counsel 

The attorney who is not knowledgeable in Title 

VII litigation may wish to associate with a Title VII 

specialist. Since there is a statutory basis for recovery 

of attorney fees, it is usually possible to find a Title 

VII specialist who is willing to associate on a mutu- 
ally acceptable basis. 
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WILLIAM G. ELLYSON 

LEGAL ETHICS: ANOTHER LOOK 

Since my first article on this subject was published, 

I have been basking in a small, but gemlike, reputa- 

tion as a legal ethics expert. Our firm is located in 

downtown Richmond and is literally surrounded by 

other lawyers. Over the past few weeks, several of my 

brother lawyers have sought me out for opinions re- 

lating to the subject of professional responsibility. 

Even some of the lawyers in my own firm, who know 

better, have asked for my advice. 

If you read the first article, you know that I do 

not in any way consider myself an expert on this sub- 

ject. I do not know whether I can accept my own 

tentative conclusions put forth in that article regarding 

attorney to attorney solicitation and contingent fee 

arrangements with well-off clients. 

Despite all of my disclaimers, the onslaught of re- 

quests for my advice demonstrates that lawyers are 

truly desperate for some one or some agency to be 

able to give them advice on this subject . . . preferably 

quick advice. 

I am not your man, but I share your desperation. 

James L. Miller of Norfolk wrote to me comment- 
ing on the two ethical situations which were brought 

up in the last issue, and, in my opinion, he sums up 

the only purpose of this article: 

"I would not have thought that either situa- 
tion involved unethical conduct and al- 

though you may not be right and others may 
disagree you have made your point. If we 

regularly read a column like this we become 

more aware of our responsibilities, we are 
better able to handle our own problems and 
we may have an opportunity to make others 

aware that their conduct may be subject to 

question. I am aware that economic pres- 
sures tend to influence our judgment but if 

we know that others who may scrutinize our 
conduct view it as unethical we may be able 

to overcome that influence." 

William Gaines Ellyson is a partner in the law" 
firm of Bell, Ellyson, Wilkins & Baliles in 

Richmond, Virginia. He received his B.A. from 

Trinity College, Hartford, Connecticut, in 1963 
and his LL.B. from the T. C. Williams School 

of Law at the University of Richmond in 1966. 

From Fairfax, my old friend and classmate Stanley 

M. Franklin, who is a member of the l Oth District 
Committee, writes of his concern with Disciplinary 

Rule 6-101 (a) (3) which states that a lawyer shall 

not neglect a legal matter entrusted to him. 

Suppose a lawyer forgets to file a pleading on be- 

half of the client in time to comply with the statute 

of limitations. Suppose further that the claim is for 
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a debt of $2,000; and that the defehdant pleads the 

statute of limitations and that the claim is barred. 

The lawyer knows that he must not avoid or evade 

his responsibility for his client’s lo~s (DR6-102(a)), 

so he admits his liability and hig fieglig~nce to his 

client and properly remits to his client the sum of 

$2,000 less pre~iiously agre(d upon attorney fees. 

I think that all of us would agree tl~at the lawyer 

has acted in an exemplary manner under the circum- 

stances, but suppose that the client is still unhappy 

with the fact that the defendant was not made to pay 

any money and the client files a complaint against 

the lawyer under DR6-101 (a) (3). What should 

the Disciplinary Committee’s position be? I would 

certainly hope that the degree and nature of the 

neglect would enter into the C~mmittee’s’ decision- 

making process; however, the disciplinary rule on its 

face makes no provision for the severity of the neglect. 

Another question: is "neglect" equivalen~ to "neg- 

ligence"? 

I would appreciate it if some .of, you who have faced 

this problem from either side of the C6mmittee table 

would write to me and give me ybur comments for 

this space (P. O. Box 1640, Ric.hmond, Virginia 

23213). If you do not wish yo.ur, mime t6 appea~ in 

the article, please so state in yotir l~tter... 

Receiving a letter fro~ Stan Frhnklin. reminded 

me that when we both ~,ere in la~v school 6ur Credi- 

tors Rights Professor, Hari"y Snead, admonished us 

not to file a notice of lis pendens, against ~ piece of 

real estate unless" the title to that r~al estate was the 

subject matter of the suit. 

As I recall, the. reasoning behind this was,.that al- 

though an improperly supported notice of l.is pe~dens 

should not affect the real estate it was recorded 

against, the law ~hs not clear and such a r.e~ording 

had the practic.al effect of tying..up’ the..propert~,, .re- 

gardless of the rne~its" of the find.erlying suit. The 

assumption being that’ no purchaser for value was 

going to consummate a transaction in the face of a 

recorded lis pendens ~g~inst the property.. ~irginia 

law is silent as ’to when a notice of lis pehdens should 

be permitted tO be filed arid when it shoUld not be, 

and Harry Snead was conderned that lawyers in the 

community had been known tO file iaotice of lis pen- 

dens solely for the purpose of leverage agai.~st a 

particular defendant. 

In 1967 Preston’s Drive-In Restaurant, Inc. v. 

Convory, 207 Va. 1013, was decided and, to some 

extent, cleared up some of the controversy by stand- 

ing for the principle that the lis pendens statute is not 

"applicable" to an action to recover a personal judg- 

ment against the defendant, but is "applicable" if the 

title to real property is involved in a pending action. 

I think you can argue that you ca’n still file a notice 

of lis pendens as long as the notice accurately states 

the grounds for the underlying suit. The statute may 

not operate to bind or affect a subsequent bona fide 

purchaser of any real estate mentioned in the notice 

unless the .title to that real estate is the subject of the 

suit, but I find no general prohibition against filing a 

notice of any type of pending suit as long as the notice 

is accurate in stating the nature of the suit. 

Suppose your client, X, hears that Y, who owes 

him $3,000, is selling his last asset, his residence, three 

days hence. X asks you to try to recover the $3,000 

from the proceeds of sale. You determine that you 

have no grounds for attachment and have insufficient 

time to obtain and docket a judgment. 

Suppose alsd that you agree with me that there is 

no specific restriction against your filing a creditor’s 
suit to subject Y’s house to X’s claim and simultane- 

ously recording a notice of lis pendens which reflects 

the exact nature of your suit, including the address 

of the residence and the fact that you are seeking to 

"subject the property to a claim for money. 

Technically you are accomplishing nothing because 

the lis pe~dens statute is not applicable to the pur- 

chaser of ¥’s house with or without notice of the 

p~nding suit, but X feels that the filing of notice may 

cause enough consternation in the mind of the pur-. 

chaser t6 delay the sale to X’s advhntage. 

What are the ethical considerations, if-any, ih filing 

s~ch a notice? 

DR2-109 (a) (1) states that "a lawyer shall not 

accept employment on behalf of a person if he knows 
or it is obvious that such a person wishes to... bring 

a legal action, conduct a defense, or assert a position 

i’n litigation, or otherwise have steps taken for him, 

merely for the purpose of harassing or maliciously 

injuring any pe~on." 

Does this disciplinary rule apply to these facts? 

I would very much appreciate your thoughts, be- 

cause this situation gives me a good deal of trouble. 
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CLaw qReforrrL 
SCOTT C. WHITNEY 

N. BARTLETT THEBERGE 

VIRGINIA’S COASTAL ZONE MANAGEMENT PROGRAM: 

A LEGISLATIVE CRISIS 

E~)rroR’s NOTE: From time to time the Journal 

presents articles dealing with proposed legislative 

actions in order that the membership of the Associa- 

tion may be fully conversant with such proposals. 

The accompanying article by Profs. Whitney and 

Theberge discusses a matter which requires action 

by the Virginia legislature, and upon which the 
Association or its individual members may wish to 

take a pdsition.                            ° 

In 1972 the United States Congress enacted the 

Coastal Zone Management Act1 to encourage the 

thirty coastal states and four offshore territories to 

devise management plans to cope with the increasing 

and competing demands upon the lands and waters 

of the coastal zone occasioned by population growth 

and economic development. Congress was specifically 

concerned to foster state planning programs capable 

of providing for the requirements of industry, com- 

merce, residential development, recreation, the ex- 

traction of mineral resources and fossil fuels, trans- 

portation and .navigation, harvesting of fisfi, shellfish, 

and other li~,ing resources and waste disposal without 

inflicting adverse impacts or permanent changes on 

our ecological systems. Congress was also concerned 

to preserve adequate space in the coastal area for 

public use and to protect cultural, scenic, historic and 

esthetic values which are essential to the well-being 

of all citizens. 

Congress recognized that the key to more effective 

protection and use of the land and water resources of 

the coastal zone was to encourage the coastal states 

to devise planning and management programs in 

cooperation with local government which, while 

meeting federal standards and criteria, were t~ilored 

a P.L. 92-583. Congress in 1976 amended this Act in 

several important respects discussed herein. (P.L. 94-370). 

to address each state’s peculiar conditions. Originally, 

this program consisted of a grant program to assist in 

the development of the state management program2 

and upon approval of the state plan by the U. S. 

Secretary of Commerce, a grant program on an in- 

definite continuing basis to finance administration 

and implementation of the program? The 1976 
amendments added, inter alia, a Coastal Energy Im- 

pact program to provide states with loans, guarantees 

for loans or outright grants to compensate for impacts 

on the coastal area resulting from Outer Continental 

Shelf energy activities.4 

All coastal states in recognition of the need for 

management of coastal resources opted to participate 

in this program (which is totally voluntary in nature). 

The Virginia Office of the Secretary of Commerce 

and Resources. (OSCR) is responsible for preparation 

of the Virginia plan. Virginia is presently nearing the 

end of its third year of plan preparation. OSCR re- 

cently published its second Draft Plan entitled "Pro- 

posals for Coastal Resources Management in Virginia" 

and public hearings have been held to obtain com- 

ments from the public and loc~d and regional planning 

entities before completing the plan and submitting it 

z Section 305 ~tc. This development period, originally 3 

years in duration, and involving two-thirds federal--one-third 

state financing was amended in 1976 to provide for four 

years and eighty percent federal support. 

3These administrative grants would likewise consist of 

eighty percent federal funding. The Act requires that any 

proposed management program be coordinated with all fed- 

eral agencies "principally affected by such program" and after 
approval, that such federal agencies "shall conduct or sup- 

port their activities in a manner which is, to the maximum 

extent practicable, consistent with approved state manage- 

ment programs." Section 307 of the Act also provides for a 

grant program to acquire, develop and operate estuarine 

sanctuaries, create field laboratories, and to gather data in the 

estuaries to facilitate informed coastal planning. 

~ Id. Sec. 308. 
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to the U. S. Coastal Zone Management Agency and 

the U. S. Secretary of Commerce for approval. 

Virginia’s OSCR plan presently faces two critical 

requirements--both of which involve a time factor. 

The ultimate requirement is, of course, to complete 

an approvable plan by February, 1979. The other 

near term requirement is to meet existing grant con- 

ditions in order to obtain fourth year funding (Febru- 

ary, 1978-February, 1979). 

It is the purpose of this article to indicate, based on 

the most recent OSCR plan, some of the more signifi- 

cant inadequacies that must be resolved to achieve 

these goals within the short time that remains. 

To be approved a plan must establish the bounda- 

ries of the Coastal Zone within which the plan will 

operate.5 The OSCR plan’s handling of the western 
or "inland" boundary will not satisfy the federal 

requirement. The plan delineates two "inland" 

boundaries. In one portion of the plan, it defines the 

inland boundary as "the western boundaries of those 

political jurisdictions defined in the Code of Virginia 

as being in ’Tidewater Virginia.’ "5 

However, the OSCR plan wisely does not propose 

comprehensive regulatory activities in the entire Tide- 
water Area, but instead only addresses a critical belt 
of land called the "edges." The plan would leave the 

inland boundary of the edges to be "resolved on a 

case-by-case basis" by the local governments con- 

cerned.7 The Coastal Zone Act and the federal regula- 

tions require that at a minimum the plan must contain 

criteria for boundary setting sufficiently clear that it is 

possible to know precisely where the boundary will be 

and how it will be designated. Otherwise the plan 

would fail to give notice as to who would be affected 

and what area is subject to the plan? This inland 

boundary, must be coordinated with the remainder of 
the plan and delineate with precision the actual area, 

in this case the edges, for which OSCR actually pro- 

poses detailed planning. This should not be a difficult 

deficiency in the OSCR Plan to correct. 

A much more difficult deficiency to correct is that 

the plan after identifying a list of resources, uses and 

N. Bartlett Theberge is an Associate Professor 
at the School of Marine Science of the College 

of William and Mary. He received a B.S. in 
Biology from William and Mary in 1969 and 
has studied Marine Science at the Virginia 

Institute of Marine Science, Duke University’s 
Marine Lab, and the University of Miami’s 

Rosenstiel School of Marine and Atmospheric 
Science. 

In 1973 Professor Theberge received his J.D. 
degree from Marshall-Wythe School of Law. 
He also earned an LL.M. degree in Ocean and 

Coastal Law from the University of Miami 
Graduate School of Law in 1974. 

Professor Theberge is also a Research Asso- 
ciate with the Virginia Institute of Marine 
Science and serves as a consultant to other 

government agencies and private organizations. 

He has served as a lecturer to various groups 
and is a member of the Virginia State Bar, the 

American Bar Association, and the ABA Sci- 
ence and Technology Section. 

~Id. See. 305(b) (1). 
60SCR Plan p. 131. 

~ Id. pp. 133-134. 

842 Fed. Reg. 43552, 43563 (1977) (to be codified in 15 
C.F.R. § 923.31(e)). This citation, as well as succeeding 

citations to the Federal Register, refers to the Proposed 

Coastal Zone Management Program Approval Regulations 

issued on August 29, 1977. These Regulations are currently 
being employed by the Office of Coastal Zone Management 

in evaluating the Virginia OSCR Plan. 

concerns to be addressed by the plan, fails to provide 

specific policies, standards and criteria for state or 

local decisionmakers to employ in the administration 

of the plan. The OSCR plan does address water re- 

sources, especially as to pollution and sedimentation, 

with adequate detail and specificity, but fails to do so 

with respect to geographic areas of particular concern, 

high hazard areas, protection of historic and cultural 
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Scott C. Whitney is Professor of Law at the 
Marshall-Wythe School of Law, College of 

William and Mary. Professor Whitney re- 

ceived the J.D. degree from Harvard Law 

School (1952) and is a member of the D. C. 
Bar. He teaches environmental law and an in- 

terdisciplinary course in environmental law and 
marine affairs in collaboration with Professor 
Theberge of the School of Marine Science. 

Professor Whitney has served as a member 

of the U.S. Coastal Zone Advisory Commit- 

tee (1972-1976) which advises the Office of 
Coastal Zone Management and the U. S. Sec- 

retary of Commerce concerning inter alia ap- 

provals of state management programs. 
Professor Whitney is special adviser to the 

Government of Thailand and environmental 
counsellor to the Washington law firm of Bech- 

hoefer, Sharlitt and Lyman. He has published 

widely concerning environmental law subjects 
including earlier articles on Coastal Zone Man- 

agement. 

resources, protection of sand dunes and others. The 

plan simply indicates as to all these important ele- 

ments that it will "encourage" localities to undertake 

sufficiently specific standards and criteria but provides 

no adequate guidelines for their direction? Once again 

90SCR Plan pp. 61-124; 139-185. 

this lack of detailed planning for all but the water 

uses element violates the fundamental legal require- 

ment of notice as to how entities within the boundaries 

of the Coastal Zone will be affected by the plan?° The 

Plan must address all of the relevant elements in the 

coastal zone with the same detail it has addressed 

water-related elements. To remedy these deficiencies 

will not be easy given the limited remaining time. 

Thirdly, because the inland boundary of the 

"edges" area is undetermined, and because the plan 

lacks the requisite comprehensive coverage of relevant 

coastal elements with the requisite degree of detail as 

to standards and criteria, it is not remarkable that the 

plan does not adequately specify what monitoring 

procedures will be adopted to provide the data es- 

sential to achieve adequate enforcement. Thus because 

basic elements of the plan are deficient--boundaries 

not established and guidelines for all but water-related 

elements too vague and general--the monitoring and 

enforcement provisions which depend on these basic 

elements necessarily lack requisite detail and speci- 

ficity. As to monitoring, the plan calls for annual 

assessments and reports to the state by local govern- 

merits.11 This is patently inadequate. A wide variety 

of irretrievable and irreparable activities could be 

consummated between annual assessments and re- 

ports. To avoid this possibility it would appear that, 

as a minimum, quarterly reports supplemented by a 

system of random spot checks would be necessary 

for early detection of "patterns of inconsistency" with 

approved provisions of the coastal zone plan. 

As to enforcement, the OSCR plan is basically 

voluntary. The state simply encourages local govern- 

ments to conform their decisionmaking as to land and 

water uses to the OSCR policies, standards and cri- 

teria. However, whenever the state finds there has 

been a "consistent pattern" of local actions which 

have contributed to the loss or degradation of marine 

resources, if the local government persists in actions 

which contribute to or cause the degradation or loss 

of marine resources "at the expense of public benefit, 

health, and welfare, the Secretary of Commerce and 

Resources may seek legal action against the governing 

body." 15 The burden of proof is on the state to show 

that marine resources have been or reasonably could 

be damaged or destroyed, that there has been a con- 

sistent pattern of noncompliance by the locality, and 

1°42 Fed. Reg. 43552, 43558 (1977) (to be codified in 15 

C.F.R. § 923.3(a) (2)). 
11 OSCR Plan p. 142. 

12 OSCR Plan p. 142 (emphasis added). 
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that the state has offered all reasonable forms of assist- 

ance and guidance?3 

This does not appear to be a workable enforcement 

system. First, because the Secretary has the discretion 

rather than a duty to sue when the circumstances 

warrant. Moreover, there is serious doubt whether in 

a voluntary program such discretionary authority 

amounts to legal standing to sue. In addition, the 

burden of proof seems both unduly burdensome and 

vague, e.g., what constitutes "all reasonable forms of 

assistance and guidance." 

In order to satisfy OCZM standards it would ap- 

pear that the state must be committed to bring suit 

against localities whenever there is shown to be a 

"consistent pattern of non-compliance." 

The foregoing analysis addresses some of the more 

significant elements of what the plan must ultimately 

contain to be approved by OCZM and by the Secre- 

tary of Commerce by February, 1979. A much more 

pressing, time-critical matter is compliance with exist- 

ing grant conditions which must be accomplished 

before OCZM will authorize fourth year federal fund- 

ing. Specifically, the terms of the third year grant in- 

clude an express requirement that new legislation 

required to produce an approvable plan must be 

drafted in bill form and introduced in the Virginia 

State legislature when it opens in January, 1978.14 

The present OSCR plan, with limited exceptions, 

does not as yet contain specific drafts of the legislation 

necessary to produce an approvable plan.1~ At a mini- 

mum, OSCR thus faces the necessity of drafting spe- 

cific bills for introduction in the State Legislature in 

January, 1978 as to the following matters: 

1. A bill providing basic authority to the Man- 

aging Agency to administer and enforce the plan 

13 Id. p. 143. 
a4 U. S. Dept. of Commerce, NOAA Grant No. 04-7-158- 

44041 Sec. E(5) and (6). 
as OSCR Plan pp. 195-201. 

and to require consistency of action from other 

state agencies. This bill should also include au- 

thorization of state power over local goyernment 

decisions affecting coastal resources and the sit- 

ing of major facilities (such as ports, refineries, 

power plants, pipelines and the like) not only 

within the "edges" area but elsewhere in the 

broader coastal zone; 

2. A bill providing basic authority to exercise 

effective oversight of local government manage- 

ment of geographical areas of particular concern 

(such as sand dunes, beach erosion and the like), 

high hazard areas, and shoreline permitting. 

In conclusion, the OSCR Plan properly states that 

"the Commonwealth’s coastal, estuarine and marine 

environments are extremely valuable, productive, and 

fragile, and therefore require careful and protective 

stewardship by all Virginians.’’an As of 1974 nearly 

3 million people or 61 percent of Virginia’s population 

and 50 percent of the industrial manufacturing were 

located in TidewaterY Agriculture in Tidewater pro- 

duces approximately one-half of the value of crops 

produced by the entire state,as Population, industry 

and agriculture have been growing rapidly in Tide- 

water. Therefore, it is apparent that the highest 

priority should be assigned to achieving a legally 

approvable Coastal Resources Management Plan 

within the limited time that remains. To do so, the 

OSCR must (1) draft at a minimum the specific 

legislatign noted above and have it introduced in the 

Virginia. State legislature by mid-January, 1978 in 

order to obtain fourth year Federal funding; and (2) 

correct all existing deficiencies in the plan as presently 

articulated to produce a federa.lly approvable plan 

by February, 1979. 

an Id. p. 1. 

a7 Id. p. 12. 

as OSCR Plan p. 18. 
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Participants in Fridav Afternoon Sessions 

JEROLD S. AUERBAGH graduated from Oberlin College in 1957. 

attended Columbia Law School for a year, and received his 

Ph.D. in history from Columbia in 1965. He has taught at 

Queens College, Brandeis University, Tel Aviv University, and 

Wellesley College, where he is now Professor of History. His 

books include Labor and Liberty (1966), American Labor: 

The 20th Century (1969, and Unequal Justice (1976). His 

articles and reviews about the legal profession have appeared 

in the New York Times, Harper’s, and the Harzard Law Re- 

view. In 1969-70 he was a Liberal Arts Fellow at Harvard 

Law School; in 1974-75 he was a Guggenheim Fellow and 

Fulbright Lecturer In Israel. 

The Winter Meeting 

Eighty-Eighth Annual Meeting 

The Virginia Bar Association 

January 12-14, 1978 

MORRIS BERTHOLD ABRAM was born 

in Georgia and received his B.A de- 

gree, summa cure laude , from the 

University of Georgia and his J.D. 

degree from the University of Chicago 

Law School. He attetaded Oxford 

University as a Rhodes Scholar and 

is a member of Phi Beta Kappa 

Fraternity. 

Mr. Abram is a partner with the 

firm of Paul, Weiss. Rifkind Wharton 

and Garrison of New York City. He 

Abram is a member of the Bar of the City of 

New York, Atlanta, Georgia and the 

State of New York. He is also a member of the American Bat" 

Association. 

Mr. Abrani was a U.S. representative. United Nations Com- 

mission on Human Rights, appointed bv President Johnson. 

President Johnson also appointed him to the National Advisor), 

Council on Econornic Opportunity and he was Senior Adviser 

to U.S Mission to the United Nations. He was President of 

the American Jewish Committee from 1963-68 and was elected 

President. The Field Foundation. Inc in 1965. He was Co- 

chairman of the Planning Session of the White House Confer- 

ence on Civil Rights in 1965 and was appointed by President 

Kennedy as a member, U.N. Subcommission on Prevention of 

Discriininanon and Protection of Minorities serving from 

1962-65 

PROGRAM 

THURSDAY,. JANUARY 12, 1978 

~#ernoOn 

2 : 00 Executive Committee Me~ting--Room 

FRIDAY, JANUARY 13, 1978 

Morning 

9 : 00 Registration Fee $25.00---East Gallery 

9:30 Meetings of Association Committees (old 

and new ~nembership). Meetings are 

open to all Association members and 

their guests--The Virginia Room 

IRVING R. KAUFMAN has been the 
Chief Judge, United States Court of 
Appeals for the Second Circuit since 

t~ ~11~ 1973 
Judge Kaufinan was appointed 

United States District Judge, at the 
age of 39. by President Truman in 
1949 and served until 1961. 

He was appointed to the United 
States Court of Appeals in 1961 by 
President Kennedy upon the recom- 
mendation of Lerned Hand. 

Kaulman Among his manv outstanding ac- 
tivities. Judge Kaufman was President 

from 1969-1971 of the Institute of Jndicial Administration; 
Chairman of a joint commission of the American Bar Associa- 
tion and the Institute of Judicial Administration to study 
juvenile iustice in the United States: appointed in 1960. by 
President Eisenhower, as United States represemative to the 
United Nations Conference on Crime and Punishment held in 
London; member of the American/British exchange to study 
the courts and administrative agencies in 1969 and in 1977 to 

10:30 Meeting of the Editorial Board of The 

Virginia Bar Association Journal~he 

Virginia Room 

Alternoon 

12 : 00 Luncheon Meeting of Executive Commit- 
tee and Chairmen of Association Com- 

mittees Room B 

2:00 General SessionAuditorium 

Presiding: Edward R. Slaughter, It., Presi- 

dent-Elect 

Report of Constitution and By-Laws Re- 

vision Committee--John S. Davenport, 

III, Chairman 
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2:15 

3:30 

"The Lawyer: Client’s Friend or Pubhc 

Resource" 

Panelists : 

Jerold S. Auerbach, Professor of History, 
Wellesley College, Wellesley, Massachu- 
setts 

Morris B. Abram, Paul, Weiss, Rifkind, 

Wharton & Garrison, New York, New 

York 

"The...Litigant’s Search for Qualified 
Counsel" The Honorable Irving R. 
Kaufman, Chief Judge, United States 
Court of Appeals for the Second Circuit, 
New York, New York 

4:00 

4:30 

Evening 

6:00 

"The English Barrister System--An Ex- 

ample of Specialization" 

Paiael Discussion: 

¯ Tyndale Damell, Barrister of Gray s Inn 
and Administrator of the Temple Bar 
Trust, London, England 

William H. Ruffin, Jr., Dechert, Price & 
Rhoads, Philadelphia; Barrister of the 
Inner Temple and of Lincoln’s Inn, 
London, England 

Moderator: William Rosenberger, Jr., At- 

torney at Law, Lynchburg, Virginia 

Meeting of Young Lawyers SeCtion Execu- 
tive Committee and Committee Chair- 
men-Room F 

Presiding: C. Edward Russell, Jr., Chair- 

man, Young Lawyers Section 

*ReceptionAll Galleries-The Confer- 
ence Center 

Tendered to Members and Their Guests 

in honor of S. Shepherd Tate, Presi- 
dent-Elect, American Bar Association by 

The Michie Company, Charlottesville, 

Virginia 

00 Banquet--The Virginia Room 

Black Tie 

study appellate procedures; member of the American Bar 
Association Special Committee on Standards of Judicial Con- 
duct which proposed the new Code of Judicial Conduct and 
established the Committee on Qualifications to Practice Before 
the United States Courts in the Second Circuit. 1974. 

Judge Kaufman has received numerous honorary degrees, 
other awards and citations. He is an Honorary Fellow of the 
American College of Trial Lawyers and was chosen by Fortune 
Magazine as one of 12 of the nation’s leading jurists, both 
Federal and State, for special recognition as a member of 
its "Blue Ribbon Jury of American Judges." 

T. TYNDALE DANIELL attended Ox- 

ford and Cambridge and received his 

legal training at the Council of 

Legal Education in London. 

Mr. Daniel] spent his first year as 

a barrister in the Chambers of Victor 

Durand. QC, (criminal practice) and 

became a partner in the Chambers of 

Leonard Caplan, QC. His practice 

has been general civil work. 

In 1971 Daniell wrote and illus- 

trated a small book called "Inns of 

Court." As a result, he was comrnis- 

sioned to expand this book into a 

reference work for lawyers and laymen. 

WILLIAM H. RUrFIN, JR., is associated 

with the firm of Dechert. Price and 

Rhoads in Philadelphia, Pennsylvania 

as a member of their "fiduciary team" 

(trusts and estates) and has also re- 

tained his status as a "practicing bar- 

rister" of Lincoln’s Inn. London. 

Mr. Ruffin was a Fulbright scholar 

at the University" of Bristol, England 

and ts a graduate of Harvard Lax~ 

School. 

He has authored several tax articles 

and was a Visiting Lecturer in Law 

at the Polytechnic of Central London 

from 1974-1976. 

Daniell 

Ruffin 

Friday Evening Dinner Speaker 

PETER JAY has been the British Am- 

bassador to the United States since 

July 1977. 

Mr. Jay was educated at Winchester 

College and at Christ Church Ox- 

ford, where he obtained a first class 

h~nors degree in Philosophy, Politics 

and Economics. 

After a term of postgraduate eco- 

nomics at Nuffield College. Oxford. 

Mr. Jay entered H.M. Treasury in 

1961 as an Assistant Principal, be- 

coming Private Secretary to the Joint Jay 

Permanent Secretary in 1964. He was 

promoted to Principal the same year, but resigned from the 

Civil Service in 1967 to become Economics Editor of The 

Tbnes, He was appointed an Associate Editor of The Times 



Business News in 1969. From 1972 until his present appoint- 

ment was announced, he was also presenter of "Weekend 

World," an Independent Television Sunday morning current 

affairs series, and from 1975 had his own personal televiston 

series. "The Jay Interview." 

In 1973 he was named Political Broadcaster of the year, and 

also Harold Wincott Financial and Economic Journalist of the 

year. The Wincott Foundation was established in 1969 for 

the advancement of learning in economics and finance.) He 

was named the Royal Television Society’s Male Personality of 

of the Year (the Pye Award in 1974 and also received the 

Society of Film and Television Art’s Shell International TV 

Award. 

In 1974 Time magazine listed 150 future leaders of the 

world, and Mr. Jay was among the six allotted to Britain 

Meeting 

Call to Order--A Hugo Blanking, ship, Jr,, 

President 

Invocation Jack E. Greer, Executive 

Committee 

States 

Participants in Saturday Morning Sessions 

S. SFIEPI-IERD TATE, a practicing at- 
torney with the firm of Martin, Tate, 
Morrow and Marston of Memphis, 
Tennessee. is President-Elect of the 
American Bar Association. 

Mr. Tate received his B.A. degree 
from Southwestern at Memphis and 
his J.D. degree from the University of 
Virginia Law School where he was a 
member of Omicron Delta Kappa 
Fraternity, Phi Delta Phi Intern ational 
Legal Fraternity, Order of the Coil. 

Tote and the Board c~f Editors, Virginia 
Law Review. 

Mr. Tate is past President of the Memphis & Shelby County 
Bar Association; the Tennessee Bar Association; the National 
Conference of Bar Presidents: Southwestern at Memphis 
Alumni Association and the Episcopal Churchmen of Tennes- 
see. He is a Fellow of the American Bar Foundation and the 
American College of Probate Counsel. He was a memoer of 
the Board of Directors, American Judicature Society and was 
a Tennessee Bar Association Delegate to the House of Dele- 
gates of the American Bar Association. He has been Chairman 
of the Task Force on Lawyer Advertising. the Standing Com- 
mittee on Professional Discipline. and the Standing Committee 
on Scope and Correlation of Work of the American Bar Asso- 
ciation. Also. Mr. Tate is a ~nember or past member of 
numerous com~mttees of the American Bar Association. 

Mr. Tare is a Life Member of the Sixth Judicial Circuit of 
the United States. 

Morrison 

Programs present~ by the Young Lawye~ 
Sectio  

Presiding: C. Edward RuSsell, ]r:~ Chair- 
man, Young Lawyers Section 

"Plop, Plop, Fizz, Fizz, Advertising is 
Where It Is" 

Panelists: 

ciation 

sumer Center for Legal Services 
of Governors, District of Columbia 

ALAN B. MORRISON is Director of the 

Public Citizen Litigation Group. 

Mr. Morrison received his B.A. de- 

gree from Yale College and is a 

magna cure laude graduate of Har- 

vard Law School where he was a 

member of the Law Review. 

He was an Assistant U.S. Attorney-, 

Southern District of New" York from 

1968 to 1972. serving as Assistant 

Chief, Civil Division from 1970 to 

1972. 

Mr. Morrison ~s a member of the 

Board of Directors, National Con- 
and a member of the Board 

Bar (Unified/. 

PETER GEER is the Chairman of Geer. 

DuBois. Inc., a New York City ad- 

vertising agency. Among the agency’s 

clients are IBM. the Insurance Com- 

pany of North America. the Eaton 

Corporation, and Foster Grant Sun- 

glasses. 

Mr. Geer is a former Governor of 

the American Association of Adver- 

tising Agencies, New York Council. 

He has also served as a member of 

the National Advertising Review 

Board. whose functi~n is to arbitrate 
Geer 

advertising complaints dealing with 

national advertisers. 

Mr. Geer began his advertising agency career as the personal 

assistant to David Ogilvy. His agency, Ogilvy & Mather. Inc.. 

is the only- other agency m which Mr. Geer has worked. 

A graduate of Yale University, Mr. Geer also attended Ox- 

ferd Univers,ty. 
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Virginia 

10:30 "A National Energy Act: Fuel for Ameri- 

can Debate" 

Panelists: 

JUNIE L. BRADSItA’~V iS a member of 

the Virginia State Corporation Com- 

mission. 

Born in North Carolina. he received 

his education at the College of Wil- 

liam and Mary and The T. C. Wil- 

liams School of Law of the University 

of Richmond 

He was a Senior Partner in the firm 

of Cole. Wells and Bradshaw. Rich- 

mond, Virginia and was a member of 

the Virginia General Assembly, repre- 

senting the City of Richmond and the 

Counties of Henrlco and Chesterfield 

from 1962-1972. 

Barton~ Epps, Brent & Chappell 

FREDERICK P. HITZ was appointed Di- 

rector of Congressional Affairs. De- 

partment of Energy on September 13, 

1977. In this capacity he will serve as 

the advisor to Secretary James R 

Schlesinger on legislative matters and 

will direct the Congressional relations 

program of the Department of Energy. 

Born in Washington, D.C.. Mr. Hitz 

received his B.A. degree, cure laude, 

from Princeton University. He is a 

graduate of Harvard Law School. He 

Hitz taught law at the University of Ire. 

Nigeria and was in private law prac- 

tice in Northern Virgtnia. 

Mr. Hitz was in the United States Foreign Service from 

1967 to 1973, serving for much of that period in the United 

States Embassy in Abidjan, Ivory Coast. Later he served in 

the Office of Congressional Relations, Department of State. 

His responsibilities there included legislative matters affecting 

the European. African, and Administrative Bureaus of the 

Department and the Arms Control and Disarmament Agency. 

In March 1975, Mr. Hitz was appointed by Secretary of 

Defense James Schlesinger as Deputy Assistant Secretary of 

Defense for Legislative Affairs House Affairs). He served in 

this position until January 1977. While at the Department of 

Defense. Mr. Hitz was awarded the Distinguished Civilian 

Service Medal by Secretary Schlesinger and the Medal for 

Outstanding Public Service by Secretary Donald Rumsfeld. 

Bradshaw 

JAy B. KENNEDY is Executive Direc- 

tor, Electricity Consumers Resource 

Counci! (ELCON). 

He is a former professor of utility 

economics, regulatory executive and 

consultant with extensive direct ex- 

perience in energy-related affairs. 

A recipient of three degrees [rom 

Indiana University, including a doc- 

torate in economics. Dr. Kennedy be- 

gan his professional career in 1957. 

teaching university-level economics in 

Florida and in Indiana. 

Between 1963 and 1967 he was ai~ 

economist for the Arabian American Oil Company ~Aramco) 

~n the Middle East. Shortly after returning ro the United 

States, Dr. Kennedy was named associate professor of economics 

at the University of South Florida, where he taught under- 

graduate and graduate level courses in economic theory and 

utility economics. 

Dr. Kennedy has authored numerous papers covering a wide 

variel~, of electric utility-related subjects. He has appeared 

as an expert witness before state legislative and regulatory 

commisstons, the Federal Power Commission and Congress. 

With respect to the National Energy Bill, Dr. Kennedy has 

appeared on behalf of ELCON before the House Energy and 

Power Subcommittee and has also appeared on the NBC 

Today Show to discuss the impact of this legislation on in- 

dustrial consumers. 

Kennedy 

GEORGE W. FISK. Associate General ~ 
Counsel of the United States Market- 
~ng and Refining Division of Mobil 
Oil Corporation, joined the Company 
in 1955 as Division Attorney of the 
Philadelphia Marketing Division. In 
1959 he was named Labor Counsel 
to the Company at its New York 
office Assistant General Counsel in 
1962 and to his present post in 1968. 

Mr. Fisk was born in Brooklyn, 
New York, on August 24. 1919. He 
received a B.A. degree [rom Colgate Fisk 
University in 1940 and an LL.B. 
from Columbia Law School in 1948. From 1941 to 1946 he 
served in the Army, rising to the rank of Major in the Signal 
Corps. 

After five years as an attorney for Allied Chemical Cor- 
poration in New York. he joined Mobil. 

Mr. Fisk’s present portfolio inclndes management of litiga- 
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non and claims and the coordination of Government Re- 
lations matters affecting the U.S. Marketing and Refining 
Division. As such he has become highly familiar with the 
various laws and regulations pertaining to petroleum market- 
ing and specifically the impact of the proposed National 
Energy Act. Mr. Fisk also has the responsibility for arranging 
al! legal clearances for the movement of the Division to Fair- 
fax, Virginia. 

Mr. Fisk is a member of the New York State and American 
Bar Associations. 

9:30 Conference of Local Bar Associations-- 

Room A & B 

Presiding: Herndon P. ]effreys, .Jr. 

Reception--First & ’Mer- 

chants National Bank, Richmond, Vir- 
ginia, Host The Virginia Room 

LEE C. WHITE was born in Omaha. 

Nebraska and holds degrees in both 

law and electrical engineering from 

the University of Nebraska. 

Following his graduation from law 

school, Mr. White joined the Tennes- 

see Valley Authority in Knoxville. 

Tennessee, as an attorney in the Divi- 

sion of Law. In January of 1954 he 

left TVA to join the staff of Senator 

John F. Kennedy as a legislative 

assistant. Front November of 1954 to 

White June of 1955 he assisted Joseph P. 

Kennedy, who was then serving as a 

member of the Hoover Commission in Washington. D.C. 

He rejoined Senator Kennedy in June of 1955. where he 

remained until January 1957 when he became Counsel to the 

Senate Small Business Committee. In January of 1958 he was 

named Administrative Assistant to Senator John Sherman 

Cooper of Kentucky. He served with Senator Cooper until 

January of 1961 when he ioined President Kennedy’s staff as 

Assistant Special Counsel. He was appointed Special Counsel 

to President Johnson on March 1, 1965 and assumed the 

Chairmanship of the Federal Power Commission on March 2. 

1966 where he remained until 1969. Since that time he has 

been in private law practice in Washington, D.C. with White, 

Fine and Verville 

Mr. White was elected To the Board of Governors of the 

District of Columbia Bar Association in 1977 for a three-year 

term, 

Participants in Saturday Afternoon Sessions 

WALTER E. HOFFMAN has recently re- 

tired as Director of the Federal Ju- 

dicial Center at Washington, D.C. 

He is a Visiting Tazewell Taylor Pro- 

lessor of Law at the Marshall-Wythe 

School of Law of the College of Wil- 

liam and Mary. 

Judge Hoffxnan is a graduate of 

Washington and Lee University Law 

School and practiced for many years 

in Norfolk, Virginia. 

In 1954. Judge Hoffman was ap- 

Hoffman pointed by President Eisenhower as 

United States District Judge for the 

Eastern District of Virginia. He has served as a member of the 

Advisory Committee on Crixninal Rules; as a member of the 

Attorney General’s Committee to Study Problems of Indigent 

Defendants; as Chief Judge of the U.S. District Court for the 

Eastern District of Virginia; as a member and Vice-Chairman 

of the Board of Directors of the Federal Judicial Center and 

as a member of the Executive Committee of the American 

Bar Association’s National Conference of Federal Trial Judges. 

1:00 Luncheon Separately 

Generals uditorium 

Blankingship, Jr., 

’*CUrrent,T~nds in JUdicial Administra- 

Panelists: 

Delmar Karlen; Tazewell Taylor Professor 

of Law, Marshall-Wythe School of ~w, 

College of William & Mary; former Di- 

DELMAR KARLEN is a graduate of the 

University of Wisconsin and of Co- 

lumbia University Law School. 

He is a professor at New York Uni- 

versity and for many years was the 

Director of the Institute of Judicial 

Administration at New York Univer- 

sity. He is presently a Visiting Taze- 

well Taylor Professor of Law at the 

Marshall-Wythe School of Law of 

the College of William and Mary. 

Mr. Karlen has authored many 

bc~ks and articles, including Primer           KarIen 

of Procedure, Cases on Trials and 

Appeals, Appellate Courts in the U.S. and England, The 

Citizen in Court, Anglo-American Criminal Justice. Procedure 

Belore Trial in a Nutshell and Court Reporting: Lessons [rom 

Alaska and Australia. 

He has served as Associate Director. Director and Vice 

President. Counsel, of the Institute of Judicial Administra- 

non; President and Trustee of the Foundation for Overseas 

Libraries of American Law; a member of the Advisor’)" Council 

for Appellate Justice and on numerous other committees. 

In 1976 he received the Warren E. Burger Award front the 

Institute for Court Management for "outstanding contribution 

to the development of court administration." 

Mr. Karlen is a former Army Judge Advocate, retiring from 

the reserves in 1972 as a Colonel. 
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rector of the Institute of Judicial Ad- 
ministration at New York University 

Justice Paul C. Reardon; Vising Profes- 

ference Director, National Conference 
on State Courts 

Juvenile Law 

PAUL C. REARDON is Associate Justice, 

Supreme Court for the Common- 

wealth of Massachusetts. 

He received his A.B. degree from 

Harvard College and is a graduate of 

Harvard Law School. 

Justice Reardon is a Visiting Pro- 

fessor of Law at the Marshall-Wythe 

School of Law of the College of Wil- 

liam and Mary. He was the first 

President of the Board of Directors of 

the National Center for State Courts 

and will plan and direct the Williams- Reardon 

burg II Conference that will take 

place in March 1978. 

Justice Reardon was a Fellow and President of the Institute 

of Judicial Administration; Member, American Bar Founda- 

tion and American Law Institute; a Trustee of the Boston 

Symphony Orchestra and has served as President of the 

Harvard Alumni Association; Chairman of the National Con- 

ference of State Trial Judges of the American Bar Association .... 

and as Counsel to Governor Christian A. Herter. 

Co~trts 

3:45 Annual Business Meeting-.Auditorium 

4:15 

R~ Harvey Chappe!L Jr,, :President, Vir- 

#nia State Bar 

William L. Pope., South 

lina Bar Association 

Report of Admissions Committee--George 

G. Grattan, IV, Chairman 

Presentation of Constitutional Amend- 

ments to the Membership 

Annual Report of President 

Election of Officers: 

President-Elect 

Secretary-Treasurer 

Executive Committee Members 

Report of New President 

Edward R. Slaughter, Jr. 

Business Meeting of Young Lawyers Sec- 

tion--Auditorium 

Evening 

7:00 Dine Sepm’ately 

9: 00- After Dinner Dancing--Sp0nsored by the 

1 : 00 Young Lawyers Section 

ORMAN W KETGHAM has recently re- 

tired as Associate Judge of the Su- 

perior Court of the District of Co- 

lumbia. He will direct the work of the 

National Center for State Courts in 

juvenile law and will teach juvenile 

law at the Marshall-Wythe School of 

Law of the College of William and 

Mary. 

Judge Ketcham received his B.A. 

degree from Princeton University and 

is a graduate of Yale Law School. 

He practiced antitrust law; was Ketcham 

Washington representative for the 

Fund for the Republic, served as Assistant General Counsel 

Foreign Operations Administration; was a Trial Attorney, 

Antitrust Division of the U.S. Department of Justice; Judge of 

the Juvenile Court of the District of Columbia and has been 

Adjunct Professor of Law at Georgetown University Law 

Center and at the University of Virginia Law School. 

He has served on numerous committees and has authored 

several pubfications, including "The Unfulfilled Promise of the 

Juvenile Court," "Legal Renaissance in the Juvenile Court.’ 

"The Juvenile Court for 1975" and "Statutory Standards for 

the Involuntary Termination of Parental Rights." 

ALEXANDER B. AIKMAN is Director of 

the Mid-Atlantic Regional Office of 

the National Center for State Courts 

in Williamsburg, Virginia. As a Re- 

gional Director. he represents the Na- 

tional Center in the states of Virginia, 

West Virginia and Maryland, the Dis- 

trict of Columbia and Puerto Rico and 

the Virgin Islands. 

Mr. Aikman was associated with 

the Western Regional Office of the 

National Center for two years as a 

senior staff attorney. In California and 

since his arrival here. he has directed 

several projects seeking reform of the 

the National Center. Mr. Aikman 

Francisco. 

Aikman 

Courts. Prior to joining 

practiced law in San 

He received his B.A. from Wesleyan University in Middle- 

town, Connecticut, and J.D. and L.L.M. degrees from the 

Universny of Chicago. He is a member of the California State 

Bar. The American Bar Association and the American Judica- 

ture Society. He is also a lecturer at the Marshall-Wythe 

School of Law of the College of William and Mary. 
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M mbership rive 

THE YOUNG LAWYERS SECTION OF THE VIRGINIA BAR ASSOCIATION-- 

EDITOR S NOTE: The Virginia Bar Association is now 

A TRADITION OF SERVICE     From these modest beginnings, the Section has TO THE BAR AND PUBLIC 

matured into a strong and active group, and is today 

conducting an active campaign to increase the As- [I an important part of the Association as a whole. 
sociation’s membership. For the benefit of those who II A~sociation past president, William B. Spong, Jr., in 
may be considering membership, and for those mem- 
bers wfio may be asked questions by prospective 

II 
the Winter, 1977 issue of the Virginia Bar Association 

members, we offer the following sketch of the history If 
Journal, called the Section, "... the finest Young 

and activities of the Young Lawyers Section of the I/ Lawyers Section in the nation." The Section has ac- 
Virginia Bar Association, prepared by former YLS I] cepted this compliment with pride, and as a challenge 
Chairman Robert McAllister. 

to be second to none in the conduct of its affairs and 

[ the quality of its programs. 

In the beginning, the Section met infrequently, 
The Young Lawyers Section of the Virginia Bar 

usually as a group once a year at the time and place 
Association was organized as a separate section of the 

of the ~nnual meeting of the Association. From an 
Association in 1957, and held its first meeting on organization composed of two committees, it has 
August 9 of that year at the Greenbrier Hotel in grown to one with 20 committees. There are-’no 
White Sulphur Springs, West Virginia, in conjunc- 

Section standing committees, and it is a common 
tion with the annual meeting of the Association. The 

practice to disband committees which no longer serve 
first slate of officers of the Section was elected at that 

a useful purpose. Though there have been numerous 
meeting, and consisted of G. R. C. Stuart of Abing- 

changes in committee structure of the Section over the 
don, Chairman; Vernon M. Geddy, Jr., of Williams- 

years, some of the present committee responsibilities 
burg, Vice-Chairman and William L. Shapero of 

are the same as those undertaken in the early years. 
Norfolk, Secretary. Fo]" example, the Section in 1959 obtained approval 

In the early days, the group, then known as the 
to sponsor a regional elimination round in the Na- 

"Junior Bar Section," was small in active members 
tional Moot Court competition sponsored.annually by 

and its commitment to specific programs could not 
the Association of the Bar of the City of New York. 

be extensive. The minutes of the September 5, 1957 
The sponsorship of this competition, which encom- 

officers’ meeting disclose that "[p]rojects for the passes law schools from several states, has continued 
Junior Bar Section were discussed, and it was decided on a rotating basis, with neighboring states, to the 
that an attempt would be made during the first year 

present time. Other examples of continuing projects 
of the Section to work on the membership and special 

are the Section’s responsibility for the tournaments of 
ceremony committees [of the Association] primarily." 

the Association at its summer meetings, an activity 
It is significant that at the first meeting a motion was 

which began in 1959, and bridge-the-gap seminars 
passed that "the Junior Bar Section of the Virginia ..... 

and editing of The Vlrglma Lawyer," to be further 
State Bar Association affiliate with the Junior Bar discussed later in this article. 
Conference [now Young Lawyers Division] of the 

As the Section developed, it enlarged the scope of 
American Bar Association," a relationship which has 

its committee and other activities. In 1960, the By- 
endured with great vitality to the present,a 

laws Committee of the Section recommended the ad- 

x The Section had four representatives at the American Bar sored a highlv successful wine and cheese party at Gunston 
Association, Young Lawyers Division meeting in Chicago in Hall, Fairfax’County, as a part of the ABA/YLS program 
August, 1977, and its members are-oactively involved in ABA/ during the annual meeting of the American Bar Association in 
YLS committee activities. In August, 1973, the Section spon- Washington, D.C. 
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dition of an Executive Committee to the Section’s 

organizational structure. This recommendation was 

adopted on August 5, 1960, and was subsequently 

expanded in 1967 to include the presidents of local 

young lawyers’ groups around the State. These de- 

velopments helped spread the organization’s influence 

state-wide, since the composition of the Executive 

Committee has been based on geographical location, 

and the local young lawyers organizations, currently 

Northern Virginia, Richmond, Norfolk-Portsmouth, 

Lynchburg, Danville and Charlottesville are dis- 

tributed throughout a good portion of the Common- 

wealth. 

The most significant activity of the Section during 

its first several years was its participation in continu- 

ing legal education. At the request of Peter C. Man- 

son of Charlottesville, the Section on August 5, 1960 

committed itself to the preparation of course outlines 

for "new lawyers seminars" to be conducted at differ- 

ent places in the State, primarily for lawyers newly 

admitted to the Bar to help them "bridge-the-gap" 

between law school training and the active practice 

of law. Working with Mr. Manson, these course out- 

lines were improved and expanded and in 1962 the 

Section combined the outlines in a book called "The 

Virginia Lawyers Basic Practice Handbook." In 1963, 

over 1,000 copies of the Handbook were sold, and it 

was used as the text for the seminars being conducted 

by the Section. Subsequently, the Handbook was made 

into a larger volume and renamed "The Virginia 

Lawyer," a publication now published for the benefit 

of the entire Bar by The Michie Company in Char- 

lottesville. To the present, however, the responsibility 

for the content of the material in this publication rests 

with the Section through its "Virginia Lawyer" Com- 

mittee. Substantial revisions of existing material and 

additional chapters have been completed in recent 

years. 

As the activities of the Section expanded, so also 

did its participation in the affairs of the Asso.ciation. 

In August, 1963, the Chairman of the Section was 

made an ex-officio member of the Executive Com- 

mittee of the Association. At the present time, the 

Chairman and Chairman-elect of the Section attend 

all Association Executive Committee meetings, the 

Chairman being a voting member of the Committee. 

It is now being proposed to the Association that the 

Chairman-elect of the Section also be a voting mem- 

ber of the Committee. With this expansion also came 

the need to better inform Section membership of Sec- 

tion activities. In 1962, the Executive committee of 

j. Robert MeAllister, III, is a graduate of 

Davidson College, the University of Virginia 

School of Law, and Georgetown University 

Law Center. He is a partner in the Arlington, 
Virginia, law finn of Adams, Porter, Radigan 
& Mays. He is a member of the Virginia Bar 
Association, Virginia State Bar, American Bar 

Association, and the Arlington County Bar As- 
sociation. Mr. McAllister was Chairman of the 
Young Lawyers Section in 1976. 

the Association authorized the creation of a Section 

newsletter called The Docket, first published for the 

benefit of the Section only, and later mailed to the 

entire membership of the Association. The Docket 

was terminated upon the creation of The Virginia 

Bar Association Journal. 

The most significant expansion in the committee 

activities of the Section occurred during the Chair- 

manship of Walter J. McGraw of Richmond in the 

1963-64 Section year. This expansion resulted from a 

meeting of the Section Executive Committee in Char- 

lottesville on September 27, 1963. Ten new com- 

mittees were created at the meeting, raising to 15 the 

total number of Section committees then in existence. 

This ambitious program was possible due to the 

development of substantial interest and enthusiasm in 

Section affairs and the increasing number of members 

willing to commit their time to Section activities. This 
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interest and enthusiasm have continued to the present 

time, due in large part., it is submitted, to the focus of 

Section activities on service to the entire Bar or to the 

general public, as opposed to activities which are ad- 

ministrative in nature. These activities are highlighted 

by a number of educational projects which, as a 

whole, have significantly benefited the Bar and public, 

and thus held the interest and involvement of Section 

membership. 

Through the years, the Section has, on a number 

of occasions, participated in the Award of Achieve- 

ment competition sponsored annually by the American 

Bar Association, Young Lawyers Section. In 1964 

and 1965, the Section won second place awards in this 

competition, and in 1976 and 1977 won first place 

awards for individual projects, the 1976 award being 

for its state-wide conference on law related education, 

held in Richmond, and the 1977 award being for its 

film on the United States Supreme Court, a project 

which has received national public attention and also 

shared with a Texas Young Lawyers’ project the 1977 

award for the most outstanding single ABA/YLS 

project. The leadership of the Section plans annual 

participation in the Award of Achievement competi- 

tion in the future. 

In 1972, the Section embarked upon a significant 

new project, the encouragement and development of 

law-related education in the public sch.ools of Virginia. 

Beginning with a pilot project in Richmond, the Sec- 

tion has now expanded its program to other parts of 

the State, and considers the law-related education 

project to be one of its more important activities along. 

with such other projects as the Model Judiciary Pro- 

gram and Legal Services and the Public. 

A primary goal of the Section from the beginning 

has been fellowship among its members. This fellow- 

ship, which has always been in abundant supply, has 

been particularly enhanced in recent years through a 

series of Section-sponsored social events, principally 

held~ in conjunction with the Summer and Winter 

meetings of the Association. These events have done 

much to unify the membership and increase its ability 

to carrv out a substantial program of activities. 

The Young Lawyers Section has a proud heritage, 

and has demonstrated its ability to be of significant 

service to the Bar and public. The success enjoyed by 

the Section over the years has not come easily or 

without substantial dedication from its members. In- 

deed, the success of the Section has resulted from a 

significant commitment by many young lawyers from 

1957 to the present. With increased membership, the 

Section will be even more successful in the future. 

RESOLVED, that the following memorial to the late Francis V. Lowden, Jr., be adopted : 

"He was a man, take him for all and all, I Shall not look upon his like again." 

Giant at the bar of the National Labor Relations Board; bold negotiator; pioneer 

of labor relations law in Virginia; founder, guide and prod of this Labor Law 

Section. 

What is left to say: 

A great deal by us, members of Frank’s section... 

For we knew Frank, a great and unique human being. We knew the man, a gruff exterior 

which could never hide the warmth within, 

Who cherished this Bar and unstintingly brought all--associates, competitors and opponents 

alike--to share in the vast experience gained during his 35 years of practice, 

Whose like we will never see and whose absence will leave a void among us. 

Nevertheless, the void will be bearable because we will be grateful for the privilege of hav- 
ing known Frank and can continue in this Section which is his greater memorial. 

Resolution Adopted by the Committee on Labor Law at its Meeting 

in Virginia Beach, Virginia, on October 9, 1977 
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Activities 

YLS Sponsors "Probation Aide" 
Programs 

The Committee on Criminal Law and Corrections 

is continuing its efforts to expand YLS member in- 

volvement in "probation aide" programs similar to 

that in which several of our Committee members 

have participated during the past two years, under 

the direction of the Henrico County Juvenile and 

Domestic Relations District Court and the County’s 

Probation Department. The Henrico program is 
described in the Committee’s May 13, 1977 and 

earlier reports,                            o 

In addition to the Henrico program, the Commit- 

tee, through a joint effort with the Richmond Bar 

Association YLS, has expanded young lawyer involve- 

ment in the already existing probation aide program 

under the auspices of the City of Richmond Juvenile 

and Domestic Relations District Court and Probation 

Department. 

Through Committee member F. Bradford Stillman, 

the Committee is cooperating with Offender Aid and 

Restoration in Charlo.ttesville-Albemarle County in 

a drive for young lawyer volunteers to act, through 

OAR and under the supervision of the Juvenile and 

Domestic Relakions District Court, in a manner 

similar to the volunteers in Henrico and Richmond. 

Similar efforts at establishing new juvenile proba- 

tion aide programs are underway in the Culpeper, 

Louisa and Waynesboro areas. 

In addition, the Committee, through Stephen C. 

Swain, is cooperating with the Probation and Parole 

Office in Norfolk in establishing a parole aide pro- 

gram matching young lawyers with paroled adult 

offenders in the Norfolk area. At the present time, 

guidelines and objectives of this program are in the 
development stage. 

Although the Committee’s progress in establishing 

probation aide and similar programs around the 

State has not been overwhelming, we are encouraged 

by responses from the courts and probation depart- 
ments and are hopeful that our efforts will result in 

at least several viable corrections-related programs 
involving young lawyer volunteers. 

Any YLS members who might be interested in 
participating in any of these programs are urged to 
contact Gilbert E. Schill, Jr., Committee Chairman, 
1400 Ross Building, Richmond, Virginia 23219, 
(804) 644-4131. 

New Committee Formed Under Ritchie 

Faculty members from Virginia’s four law schools 

have been recruited for a new "Projects Committee," 

which will help the existing committees of the Vir- 

gi’nia Bar Association identify projects worthy of their 

attention. 

The new committee is composed of Richard E. 

Walck of the Marshall-Wythe School of Law of the 

College of William and Mary, W. Wade Berryhill of 

the T. C. Williams Law School of the University of 

Richmond, Andre~v W. McThenia, Jr. of the Wash- 

ington and Lee University law school, and Stephen 

A. Saltzburg of the University of Virginia law school. 

They will serve with other members of the Association 

to be named later to evaluate proposed projects and 
assign them to appropriate standing committees. 

Director of Committee Activities John Ritchie and 
President-Elect Edward R. Slaughter, Jr., travelled 

throughout the state to interview each chairman of 

the substantive law committees, the dean of each 

Virginia law school, and the faculty members of the 

new committee to solicit their recommendations re- 

garding projects in which the committees are now 

engaged and those which they might pursue in the 
future. The faculty members of the Projects Com- 

mittee will select law students who are interested in 

doing research on behalf of the Association’s com- 

mittees. The students selected will be appointed as 

non-voting members of the committees for which they 

do research, an arrangement already approved by the 

Executive Committee. 

Ritchie explained, "The Projects Committee, we 

hope, is going to provide useful research to the com- 

mittees." 

President-Elect Slaughter has sent a letter to each 

member soliciting recommendations for projects which 

should be considered by the committees, and asking 

on what committees each member would like to serve 

next year. 
The new committee is the first major d~velopment 

since Ritchie took office September 1 as Director of 

Committee Activities, a part time salaried VBA staff 
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position. Ritchie, incidentally, was incorrectly identi- 

fied in the fall issue of the Journal as a former dean 

of law at the University of Ch!cago. He is actually a 

former dean of law at Northwestern University in 

Chicago and former professor of law at the University 

of Virginia. 

--D. BR~A~r Cosa’~.r.Lo 

II Announcemdnts 

"Lawyer and Client" Is Theme of 
February Conference at Washington 

and Lee Law School 
The changing relationship between lawyers and 

clients will be the subject of a conference to be held 

in Lewis Hall, the new law center at Washington and 

Lee University, on Friday and Saturday, February 

17-18, 1978. Experts on client relations and on inter- 

viewing and counseling will come to Lexington, Vir- 

ginia for the two-day series of courses, panels and 

workshops. The conference is entitled "Lawyer and 

Client : Skills -- Problems -- Prospects." 

Two of the major speakers at the conference have 

recently published books on the theme of the con- 

ference. Thomas L. Shaffer, professor and former 

Dean at Notre Dame Law School, is author of the 

book Legal Interviewing and Counseling. Andrew S. 

Watson, a prominent psychiatrist ,~ho has taught for 

many years at the University of Michigan Law 

School, has recently published The Lawyer in the 

Interviewing and Counselling Process. They will be 

assisted by Robert E. Schulman, a psychologist- 

attorney who conducts a psychological consultant 

service for law firms at The Menninger Foundation 

in Topeka, Kansas, and also teaches at the University 

of Kansas Law School. 

The confdrence faculty will include S. Beryl Adler, 

an expert on law office management; Robert J. 
Condlin, a professor of legal counseling; H. James 

Lurie, a psychiatrist and author of a leading book on 

patient relations for family physicians; Michael J. 

Sporakowski, a family counselor and professor; and 

Carl D. Swanson, a psychologist-attorney. Shaffer, 

Watson and Lurie will each give a course touching on 

many of th.e subjects in their books. Swanson will 

present a course on fundamentals of client psychology. 

The conference is co-sponsored by the Virginia 

State Bar and the Virginia Bar Association. It is also 

co-sponsored by the Department’ of Family Develop- 
ment at VPI and by the Counselor Education Pro- 

gram at James Madison University. Information 

about the conference and a registration form may be 

obtained by writing to Lawyer-Client Conference, 

Washington and Lee Law School, Lexington, Vir- 
ginia 24450. The registration fee will be $50 and 

copies of both Professor Shaffer’s and Dr. Watson’s 

books will be furnished to each conference registrant. 

Virginians Inducted By American 
College of Trial Lawyers 

The following were recently inducted as Fellows 

of the American College of Trial Lawyers: 

Howard W. Dobbins of Richmond, Virginia 

William B. Eley of Norfolk, Virginia 

Robert M. Hughes, III of Norfolk, Virginia 

Louis Koutoulakos of Arlington, Virginia 

Wayne Lustig.of Norfolk, Virginia 

The.American College of Trial Lawyers is a pres- 

tigious organization of trial attorneys from across the 

United States. Membership in the College is by invita- 

tion only and is limited to no more than one percent 

of the active practicing attorneys in any state. The 

purpose of the organization is to bring together ex- 

perienced and skilled trial lawyers to improve the 

standards of trial practice, the administration of jus- 

tice, and the ethics of the trial branch of the pro- 

fession. 

NOTICE 

A proposal to amend the by-laws of the Young Lawyers Section effective 

January 14, 1978 will be considered by the General Membership of the Section 

at its annual, meeting in Williamsburg on January 14, 1978 at 4:15 p.m. All 

section members-are urged to attend this meeting. 
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For the Young Lawyers Section, 1977 has proved 

to be a year of introspection, expansion and experi- 

mentation. The officers, members of the Executive 

Committee and committee chairmen viewed very 

carefully the entity that has evolved into what we 

presently know as the Virginia Bar Association Young 

Lawyers Section. The activities of the Section are 

numerous, and there is a very real need to distribute 

the work load among our many willing workers. 

Careful consideration was given to the relationship of 

the Section to the Association and the officers met 

with Dean .John Ritchie, the new Director of Com- 

mittee Activities and President-Elect Edward R. 

Slaughter in an effort to deal with this relationship. 

Members of the Section made significant contribu- 

tions to the Association’s activities. Several new com- 

mittees were added to the Section. After a great deal 

of deliberation, the Section is in the process of merg- 

ing one of its committees with a corresponding com- 

mittee of the Young Lawyers Conference of the 

Virginia State Bar. Lastly, members of the Section 

honored their commitment to remain actively in- 

volved in the affairs of the Young Lawyers Section 

of the American Bar Association. 

No attempt will be made to list the activities of the 

Section in terms of importance. We operate through 

our committees and, although some have been more 

active than others, we feel that it would be difficult 

and perhaps unfair to attempt to distinguish the ac- 
tivities of any one person or committee. 

C. Edward Russell, Jr., received his B.A. degree 

from Hampden-Sydney College in 1964, and 
his LL.B. degree from Washington & Lee 

University in 1967. Mr. Russell is a partner in 

the Norfolk law firm of Canoles, Mastracco, 
Martone, Barr & Russell. 

(~ommittee Acdvities 

The American Bar Association/Young Lawyers 

Section Liaison Committee was chaired by Chairman- 

Elect of the Section, James A. L. Daniel. Jim and 
other members of his committee have long since 

recognized the importance of maintaining the excel- 

lent rapport which the Section has developed over the 

years with the ABA!YLS. This rapport is probably 

best embodied in the person of Roderick B. Mathews, 

a past chairman of the Section, who continues to act 

as Budget Director of the Young Lawyers Section of 

the American Bar Association. J. Robert McAllister, 
III, Immediate Past Chairman of the Section, served 

as the Virginia and West Virginia representative on 

the American Bar Association/Young Lawyers Sec- 

tion Council. Alfred J. T. Byrne and James A. Jones, 

III, served as co-chairmen of the newly created Fed- 

eral Judiciary Committee and Wellford L. Sanders, 

Jr., was appointed chairman of a subcommittee of the 

ABA/YLS Career Planning and Placement Commit- 
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tee which is attempting to resolve the problems 

brought about by the present surplus of new attorneys. 

AI Byrne and Welly Sanders very recently conducted 

a workshop dealing with project development at an 

ABA/YLS Affiliates Conference in Denver. Officers 
and representatives of the Section attended American 

Bar Association meetings in Orlando, Florida; Seattle, 

Washington; Chicago, Illinois; and Denver, Colorado. 

We feel that the quality of the Virginia Bar Associa- 

tion’s young lawyer has been recognized on a national 

level, and we also feel that we learned a great deal 

from ABA!YLS leaders who hail from all parts of 

the nation. 

The Bridge-The-Gap Committee under the chair- 

manship of James M. Turner, Jr., presented a fine 

series of seminars around the State. The purpose of 

this committee is to present practical lessons in various 

areas of the law to those practitioners who have just 

entered the profession or to older lawyers who have de- 

veloped a special need for expertise in a particular field 

of the law. Programs were delivered in the Northern 

Virginia Area (Edward F. Rodriguez, chairman), the 

Southwest Virginia Area (Killis T. Howard, chair- 

man), the Roanoke Area (James W. Jennings, Jr., 

chairman), the Norfolk-Portsmouth-Virginia Beach 

Area (Alan B. Rashkind, chairman), the Richmond 
Area (Douglas P. Rucker, Jr., chairman), and the 

Newport News Area (Gary S. Knachman, chairman). 

James B. Murray, Jr., is chairman of the committee 

which hopes to deliver a program in the Charlottes- 

ville-Albemarle County Area and Gregory T. Hutch- 

inson, chairman of the program in the Winchester- 

Front Royal Area, will present a program next year. 

Jay Turner has been enthusiastic and conscientious 

in his attempts to continue the programs in locations 

where they have been held in the past and to develop 

programs in new areas. This type of growth is essential 

to the success of this committee and to the activities 

of the Section and we thank him for his efforts. 

Gilbert E. Schill has served as an active and inter- 

ested chairman of the Criminal Law and Corrections 

Committee for several years, and, through his efforts 

and those of his committee members, has established 

a very solid program in the "probation aide" area. 

This was first seen in Henrico County where, under 

the direction of the Henrico County Juvenile & Do- 

mestic Relations District Court and the County Pro- 

bation Department, the program began. In Henrico 

and the other areas set out below, Young Lawyers 

Section members (and in som~.e.._qca_ses the wives of 
members) work on a one-to-one basis with youngsters 

42 

in any one of four stages of the juvenile justice sys- 

tem. These areas are pre-probation, investigative 

stage, probation and aftercare. (See Volume Number 

1, 1977 "Young Lawyers Section Chairman’s Report" 

for a more complete description of the committee’s 

activities. ) 

The Henrico volunteers were rewarded for their 

efforts this year when a reception, attended by Mrs. 

Mills E. Godwin, the Honorable J. Mercer White, 

Jr., and the Honorable Augustus S. Hydrick, Judges 

of the Henrico County Juvenile and Domestic Rela- 

tions District Court, was given in, their honor. 

On April 27th representatives of the committee 

attended a meeting of the statewide volunteer groups 

concerned with crime reduction sponsored by the Vir- 

ginia Federation of Women’s Clubs, the Virginia Jay- 

cees, and the National Alliance of Businessmen and 
the State Office of Volunteerism. 

The activities of this committee have significantly 

expanded. Through a joint effort with the Young 

Lawyers Section of the Bar Association of the City 

of Richmond, young lawyer involvement in the al- 

ready existing Probation Aide Program was in- 

creased. In Charlottesville, F. Bradf~d Stillman, on 

behalf of the committee, is cooperating with the Of- 

fender Aide and Restoration Program in an effort to 

encourage young lawyer volunteers to work with 

offenders under the supervision of the Juvenile and 

Domestic Relations Court. Similar efforts to establish 

new juvenile probation aide programs are underway 

in Culpeper, Louisa and Waynesboro. In Norfolk, 

Stephen C. Swain is cooperating with the Probation 

and Parole Office in establishing a Parole Aide 

Program matching young lawyers with paroled adult 

offenders. Guidelines and objectives of the program 

are in the development stage. The committee is en- 

couraged by the response it has received from the 

Courts and Probation Departments across the State 

and looks forward to the further expansion of the 

program in the coming year. 

For the first time since the Disaster. Legal Assistance 

Committee was formed under the Section chairman- 

ship of Kenneth F. White by then committee chair- 

man, Guy K. Tower, the committee was required to 

respond to a disaster. In April of this year, at the 

request of the Virginia Office of Emergency Services 

and the Federal Disaster Assistance Administration, 

the committee through its chairman, William B. 

Kerkam, III, was called upon to coordinate the 

staffing of disaster assistance centers to aid needy 

flood victims in southwest Virginia. Pursuant to the 



established agreement between the Young Lawyers 

Section of the American Bar Association (of which 
the Virginia Bar Association is the designated repre- 

sentative in the State) and the FDAA, and in con- 

junction with the Office of Emergency Services, Barry 

Kerkam spent, a week in southwest Virginia obtaining 

volunteers and coordinating their efforts through con- 

tact initially made with the presidents of local bar 

associations in whose counties the disaster assistance 

centers were located. Disaster assistance centers were 

staffed on a daily basis by at least one attorney. The 

centers opened on April 9th and by April 10th were 

in operation from 9:00 A.M. to 7:00 P.M., seven 

days a week, until officially closed by the FDAA head- 

quarters. (Please refer to the Summer, 1977, issue of 

the Journal for a more complete description of this 

committee’s activities. ) 
We found that a committee which had not been 

active in the past could become effectively operational 

on a moment’s notice. Barry Kerkam and th_ose who 

cooperate with him stand ready at the present, time to 
provide immediate legal aid when a disaster strikes. 

Barry, members of his committee, and all participating 

attorneys are to be earnestly thanked for the generous 

gifts of time and talent which they donated on behalf 

of the Section to needy citizens of our state. 

The Environmental Law Committee under the 

chairmanship of Robert C. Goodman, Jr., is making 

a significant contribution by doing background work 

on proposed legislation. The State Water Control 

Board is now undertaking a study of water supply and 

allocation problems. Members of Rob’s committee are 

presently preparing a memorandum for the Virginia 

Legislative Study Commission. The Virginia General 

Assembly is particularly concerned that residents of 

northern and southeastern Virginia face potentially 

severe water supply shortages and has charged the 

State Water Control Board with the responsibility of 

identifying the extent and nature of the water.supply 
and allocation problems in these areas and with rec- 

ommending a solution. The drafting of legislation 

necessary to accomplish each recommendation is an 

integral part of this task. The Virginia law of riparian 

rights will play an importa’nt role in whatever methods 

are determined to resolve this crucial problem. Memo- 

randa on various phases of this area of real property 

law will determine the approach for the proposal 

made by the committee. 

Rob Goodman has been contacted by officials who 
are interested in proposals from his committee re- 

garding how the Allied Chemical Environmental 

Grant Fund should be spent. Inquiry into this area 

will be made by the committee. 

We appreciate-the legal research and drafting done 

by the Environmental Law Committee as it con- 

tributes significantly to legislation in the State of Vir- 

ginia. With the help of this committee it is hoped 

that recommendations for dealing with ever increas- 

ing environmental problems will be forthcoming. 

James M. Jones, I.II, conducted another extremely 

successful Law Day Program. The Law Day Com- 

mittee determined to resort to a grass roots approach 

i’n order to involve the citizens of the Common- 

wealth. Jeff contacted attorneys in all thirty Judicial 

Circuits and requested that they present a panel dis- 

cussion based on the Supreme Court case of Brewer 

v. Williams. He requested that each young lawyer 

select a panel composed of a Circuit Court Judge, the 

Commonwealth’s Attorney, the local Sheriff and a 

member of the practicing Bar who would comment 

on the Brewer case. After making the contacts with 

these local attorneys, Jeff contacted Governor Mills 

E. Godwin, Jr., Chief Justice of the Supreme Court 

of Virginia, Lawrence W. I’Anson, and Attorney 

General of the Commonwealth, Anthony F. Troy, 

who wrote Attorneys, Sheriffs, Police Chiefs and 

members of the Bar in the State of Virginia request- 

ing that they participate in the state-wide Law Day 

Program. These panel discussions were held in 21 

Circuit Courtrooms around the State, in such loca- 

tions as Chesapeake, Virginia Beach, Portsmouth, 

Franklin, Emporia, Newport News, Hampton, South 

Hill, Petersburg, Chesterfield, Richmond, Charlottes- 

ville, Orange, Fairfax, Danville, Roanoke, Front 

Royal, Berryville, Winchester, Wytheville-and Norton. 

In addition, the committee was involved as a sponsor 

or cosponsor of a variety of Law Day activities in 

Abingdon, Alexandria, Arlington, Hopewell, Freder- 

icksburg and West Point. These activities ranged from 

discussions in the schools to showings of the Supreme 

Court film produced by the Section. 

Law Day 1977 represented one of the most ex- 

tensive Law Day Programs ever undertaken by the 

Section. We are delighted that the Program was as 

successful as it was and feel that it accomplished its 

purpose of attempting to make the public more aware 

of the legal process. We thank Jeff Jones for his hard 

work in the creation and presentation of this excellent 

program. 

Randolph A. Sutliff, Chairman of the Law School 

Liaison Committee, undertook an ambitious program 

this year which involved more law schools than ever 
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before. The purpose of this program is to make law 

students aware of the different kinds of law practice 

available to the Virginia practitioner. A representative 

of the membership committee served on each panel 

and that person attempted to make law students 

aware of the activities and purposes of the Association. 

Anita Poston. was the chairman of the committee 

that delivered the program at the Marshall-Wythe 

School of Law, Douglas W. Davis presented the pro- 

gram to the T. C. Williams School of Law, John C. 

Singleton moderated the panel at the University of 

Virginia, and Heman A. Marshall acted as chairman 

of the program held at Washington. & Lee. C. Tor- 

rence Armstrong and Michael E. Fleming were in 

charge of the program presented at the International 

School of Law, the Georgetown University Law 

Center, Catholic University, the American University, 

Antioch School of Law, Howard University Law 

School and the George Washington University Law 

School. 

Generally, attendance increased somewhat over the 
attendance in the past years. For the second consecu- 

tive year, ’a very large number of students attended 

the program held at the University of Virginia. We 

thank Randy Sutliff and his committee for their suc- 

cessful efforts. 

The Legal Services and the Public Committee con- 
tinued to expand under the direction of Ronald H. 

Marks. The committee’s function has been to establish 

a lecture series entitled "Law Everyone Should Know" 

directed toward laymen. In accomplishing the objec- 

tive of the committee, the facilities of various Com- 

munity Colleges throughout the state were used. This 
year the lecture series was presented at the Chesapeake 

and Portsmouth campuses of the Tidewater Com- 

munity College. At both of these presentations, stand- 

ing room only was available for additional partici- 

pants. The Chesapeake Community College officials 

moved the lecture site from campus facilities to the 

Public Library in order to accommodate more people. 

The program was also presented at the Virginia Beach 

campus of the Tidewater Community College to more 

than 100 people. Again, not enough seats were avail- 

able for interested students. Jim Daniel established 

the Danville Community College lecture series and 

helped to initiate the program on the Martinsville 

campus. In addition, the lecture series was presented 

at the north campus of Rappahannock Community 

College in Warsaw, Virginia. In the organizational 

stage are programs to be held a’~-’Wy~heville, South- 
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west Community College, and the Eastern shore 

Community College. 

Duri’ng the year, Ron contacted the Director of 
Continuing Education of the Virginia Community 

College System. Notices regarding the program were 
then sent to each campus throughout the State. Mahy 

Community Colleges responded and Ron is now at- 

tempting to locate attorneys who are Mlling to pre- 

sent programs at the Southside, Franklin and Clifton 

Forge campuses. We look forward to the continued 

expansion of this highly successful program. 

We extend special thanks to Rudolph Bumgardner, 
III, who first conceived this project and presented it 

at the Blue Ridge Community College in 1975. Duke 

also prepared the lecture outlines which are utilized 

by the attorneys who present the program. 

James K. Cluverius acted as Chairman of the 
newly created Liberty Bell Award Committee. The 

reason for the establishment of this committee was to 

permitJim Cluverius, who actively served on the Law 

Day Committee last year, to conduct a state-wide 

study to determine where the Liberty Bell Award is 

presented. This coveted award is presented on an an- 

nual basis, on or about May 1st of every year, to out- 

standing laymen who have substantially contributed 

to the legal process. Jim conducted the state-wide 

survey of local Bar Associations and, based on the 

findings of that survey, the Alexandria and Rock- 

bridge County-Buena Vista Bar Associations imple- 

mented the worthwhile program. Inquiries have been 

received from other parts of the State, and it is hoped 

that through the efforts of this committee additional 

local Bar Associations, which are not currently mak- 

ing this award, will soon do so. We thank Jim 

Cluverius and his committee for the inquiry they 

made regarding the Liberty Bell Award and for their 

actions in helping localities initiate the program. 

Jim Daniel, Chairman-Elect, serves as the chair- 

man of the Meetings Committee. Under his guidance, 

a high quality panel was presented to a standing room 

only audience at the mid-summer meeting held at the 

Greenbrier. William B. Spong, Jr., Immediate Past 

President of the Association, moderated a panel styled 

"The Political Lawyer." John O. Marsh, Jr., Marlow 

W. Cook, Mortimer W. Caplin, Ronald D. Eastman 

and Charles H. Kirbo responded to questions and 

suggestions from moderator Spong concerning law 

practice in the nation’s capital. John Franklin, Social 

Chairman, had contracted with Harry Deal and the 

Galaxies, and that Band played music pleasing to the 

young and the not-so-young lawyers at the Saturday 



night dance. Tournaments are an integral part of 

each mid-summer meeting. The chairman of this 

year’s Tournaments Committee was Carson Lee Fifer, 

Jr., who was ably assisted by David Landin, Stephen 

Watts, Cheryl Andrfi, Barbara Johnson, Bob Brame, 

Larry Framme, Jane Schwarzschild, Tim Dimos, 

Torry Armstrong and David Brewer. All tournaments 

went smoothly and Lee Fifer was good enough to 

memorialize his activities for the benefit of incoming 

chairpersons. 

Jim Daniel, with help from Clifford A. Cutchins, 

IV, and Chuck Midkiff, has agreed, for the first time 

in history of the Section, to present two programs for 

the benefit of those attending the 1978 annual meet- 

ing in Williamsburg. (Please refer to other parts of 

this edition of the Journal for more complete infor- 

mation on the panel presented by Cliff Cutchins en- 

titled, "Advertising and the Lawyer" and a discussion 

headed by Chuck Midkiff on "The National Energy 

Act"). John Franklin has entered into an agreement 

with "The Drifters" for what we know will be an 

enjoyable Saturday night dance. 

The informative panel discussions and the out- 

standing sporting and social events at these meetings 

permit the members of the Section to get to know 

each other on an informal basis and make them 

aware of issues of national concern. 

The duties of Clifford A. Cutchins, IV, Chairman 

of the Membership Committee, were significantly en- 

larged when Cliff was made co-chairman of the 

Membership Committee of the Association. At the 

request of President Blankingship, Cliff accepted this 

position in order to conduct a membership drive 

amongst Association members. The Fall, 1977 issue 

of the Journal features an article regarding this effort. 

Representatives of the Young Lawyer’s Section 

have appeared at Bridge-the-Gap and Law School 

Liaison panel discussions in order to make young 

practitioners and law students aware of the activities 

of the Section and the Association. Telephone calls 

have been made to law firms soliciting first year as- 

sociates, and letters were written to those persons 

who passed the Bar Exam given during the year. 

One of the major accomplishments of the com- 

mittee was the compilation of a complete membership 

list. With the help of John Franklin of Norfolk, the 

list was completed and should be quite helpful in 

years to come as we attempt to solicit new members. 

The committee also prepared and published a pamph- 

let describing the activities of the Association. ’Letters 

to all members of the Virginia Bar Association signed 

by President Blankingship, Mr. Cutchins and the un- 

dersigned, requesting that each member recruit one 

new member for-the Association, were mailed. Cliff 

has solicited the help of each member of the Associa- 

tion’s Committee on Admissidns in local membership 

drives. This membership drive is continuing until the 

present time and we join with Mr. Cutchins in re- 

questing your support. 

At the suggestion of the Special Issues and Projects 

Committee Chairman, Wellford L. Sanders, Jr., Cliff 

Cutchins and Patricia M. Schwarzschild made a sig- 

nificant attempt to attract more women members. On 

October 29, J. Robert McAllister, III, at the request 

of Pat Schwarzschild, appeared on behalf of the 

Young Lawyers Section at the Conference of the Vir- 

ginia Women’s Bar Association in a’n effort to involve 

women in the activities of the Section. 

The Membership Committee also sponsored several 

socials throughout the State. Special thanks go to 

Stephen Watts for the party held in Lynchburg and 

to David Landin and Tom Bell for the party held in 

Alumni Hall at the University of Virginia. John 

Franklin again held an oyster roast, on behalf of the 

Section and in conjunction with the Young Lawyers 

Section of the Norfolk-Portsmouth Bar Association. 

New members were sought at each of these functions. 

We thank Cliff Cutchins for the significant work 

that he is accomplishing on behalf of the Section and 

the Association. A record number of new members 

joined the Association at the mid-summer meeting 

and we anticipate good results from the current mem- 

bership drive. 

William L. S. Rowe and Gerald L. Baliles served 

as co-chairmen of the Model Judiciary Committee 

which sponsors the Model Judiciary Program in con- 

junction with the Virginia YMCA. The format of 

this very successful program requires that students 

act as attorneys and witnesses in mock trials held 

throughout the state. With the cooperation of local 

Judges, cases are presented in the Circuit Courtroom~ 

of the Commonwealth. Participating in the 1977 

program were such communities as Charlottesville/ 

Albemarle County, Eastville, Fredericksburg, Giles/ 

Montgomery Counties, Lynchburg/Rustburg, Nor- 

folk/Chesapeake, Portsmouth / Chesapeake, Rich- 

mond/Chester, Warrenton and Waynesboro. Ap- 

proximately 1,000 students composed the forty par- 

ticipating teams. 

Model Supreme Court was held in the facilities of 

the Supreme Court of Virginia. Christopher J. Ha- 

benicht and D. Alan Rudlin helped greatly with this 



aspect of the program as they instructed the students 

in the art of oral advocacy and directed the program 

in which four appeals were heard by a panel of nine 

student Justices. We thank Chief Justice I’Anson 
for the generosity and cooperation extended by him 

and the members and staff of the Supreme Court of 

Virginia to our committee. 

The lack of immediately available funds appears to 

be the only problem faced by this committee. Thirty- 

eight schools which did not participate in last year’s 

competition have indicated an interest in participating 

in the 1977-1978 program. Chris Habenicht is in the 

process of revising the script for the coming year’s 

program, which should be as exciting and rewarding 

as it was during 1977. We express our genuine thanks 

to those lawyers and judges around the state who 

helped Jerry Baliles and Sandy Rowe deliver, in a 

short period of time, what we believe to be a very 

helpful program for high school students. 

The Region IV National Moot Court Competition 

was not held in Virginia this year. Our Moot Court 

Committee continues, however, to receive commenda- 
tions from the Association of the Bar of the City of 

New York, the group which, with the assistance of 

the American College of Trial Lawyers, sponsors the 

annual competition. Chairman, Gregory N. Stillman, 

has made himself and his committee available to 

serve when requested by the sponsors and it is antici- 

pated that the Section will host the competition again 

within the next two years. We thank Greg Stillman 

for his continued communication with the sponsors 

of that program and for the exceptional programs he 

has conducted in the past. 

Section Treasurer, David C. Landin and Guy R. 

Friddell, III, served as co-chairmen of the Public 

Relations Committee. This relatively new committee 

developed the mechanics of a ’news dissemination 

system. A list of various media representatives was 

prepared and is held by the co-chairman of the com- 

mittee. A good deal of effort went into the compila- 

tion of this list of radio, television, wire services, 

newspaper and journal media representatives. Upon 

being notified by a Young Lawyers Section repre- 

sentative of a newsworthy event, committee members 
draft a news release and forward it to the proper 

recipients. The system was utilized for the first time 

this year with some success. 

We have been asked by the co-chairmen of the 

committee to advise the members of the Section of 

the critical need to forward newsworthy items at the 

earliest possible time. Late news~"~Ta"-~any situations, 
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means no news. It is hoped that the very good system 

that has been established this year will be perfected 

and utilized more often in years to come and we 

thank David Landin and Rusty Friddell for recog- 

nizing the Association’s need to publicize the activi- 

ties of its members. 

Wellford L. Sanders, Jr., served as Chairman of 
the Special Issues and Projects Committee and, at the 

inception of the year, took on four major projects. He 

began a study of the present organizational structure 

of the Section with a view to recommending changes. 

In this regard he met with the officers of the Section 

and drafted a proposal of revised By-Laws for con- 

sideration by the full Executive Committee. These 

By-Laws have been tentatively approved by the 

Executive Committee and await the approval of the 

Association. The Section has grown significantly, and 
it would be impractical to continue under the old 

By-Laws. 

Secondly, Welly began the study of the establish- 

ment of a Committee on Consumer Law and Affairs. 

To this end he contacted Neil S. Kessler who accepted 

the responsibility of the feasibility study. At the pres- 

ent time Nell is in the process of reviewing the docu- 

ments involving such a program with the view of 

implementing some activity in the future. 

Welly also pursued the Section’s interest in having 

m6re women lawyers involved in the programs and 

committees. Because of his interest in this area, Pa- 
tricia M. Schwarzschild was made a member of his 

committee and took the action set forth above. 

Lastly, a study of the lawyer unemployment prob- 

lem in Virginia and the nation was begun. Welly was 

appointed to the Career Planning and Placement 

Committee of the American Bar Association/Young 
Lawyers Section mentioned at the outset of this re- 

port, and he is in the process of conducting a major 

survey as a preliminary step toward solving this grow- 
ing problem. 

The energy expended in dealing with these four 

projects is significant and we express to Welly Sanders 

our genuine appreciation for the hard work and in- 

novative thought which he has contributed to the 

affairs of the Section during the year. 

The Social Affairs Committee was headed by Mur- 

ray H. Wright, who in past years served as a very 

capable chairman of the Special Issues and Projects 

Committee. This year, as we advised in our first re- 

port, it was decided that we would separate substan- 

tive projects from social activities, all of which had 

previously been lumped under the Special Issues and 



Projects Committee. We, therefore, created the Social 

Affairs Committee with the idea that, with the experi- 

ence of Murray Wright, we could determine whether 

such a separation could be justified. We learned that 

it could not. The committee and its chairman went 

to significant efforts to publicize and sponsor a week- 

end tennis tournament at Wintergreen in conjunction 

with Four Star Tennis Academies of Fairfax, Vir- 

ginia. Only a small number of persons participated 

in the clinic, which was quite successful for those who 

did attend. Murray has concluded, based on the ex- 

perience of this year and previous years, that signifi- 

cant progress can not be made with such social pro- 

grams unless larger sums of money are used for 

promotional purposes. Because of the stated objectives 

of the Association and the Section, it is Murray’s feel- 

ing that these funds should be expended in other areas 

and that the social involvement of the Section’s mem- 

bership be returned to the Special Issues and Projects 

Committee, where it should receive top priority. 
We thank Murray Wright for his good effort and 

for his vision in recommending the future course of 

this activity. 

The Supreme Court Film Committee was formed 

for a .period of one year. In the year 1976, A1 Byrne 

served as Chairman of the Law Day Committee and, 

under the direction of J. Robert McAllister, III, then 
Section Chairman, A1 produced, as a major project 

of the Law Day Program, the now famous 30-minute 

color film on the United States Supreme Court. 

(Please refer to the Summer 1976; the Winter 1977; 

the Summer 1977; and the Fall 1977 issues of the 

.lournal for other articles dealing with this produc- 

tion.) This year, we felt it necessary to establish an 

ad hoc committee, to work in conjunction with t.h.e 
ABA/YLS Committee on the Federal Judiciary, also 

chaired by A1 Byrne and Jeff Jones, in distributing 

the film in the state and nation. Working jointly with 

this committee, A1 established a library at the Ameri- 
can Bar Association’s headquarters in Chicagd where 

prints of the film are inventoried for distribution 

throughout the United States to interested law and 

civic organizations. Also, a distribution network was 

established throughout the Commonwealth of Vir- 

ginia to make prints available to local Bar groups 

that desire to present the film in their respective com- 

munities. A booklet describing the film and suggesting 

media for its utilization was published by the com- 

mittee and accompanies prints of the film ordered 

from the American Bar Association library. 

The hard work and excellent standards set by this 

committee were’ rewarded when our Section was 

granted a First Place Award in the Single Project 

Award of Achievement Competition held at the an- 

nual meeting of the ABA in Chicago. The chairman 

of the committee prepared the application and pre- 

sented it on behalf of the Section. In addition to 

receiving a First Place Award For Medium Sized 

State Affiliates, the Section was also recognized for 

having the Most Outstanding Single Project in the 

entire competition. 
Information about the film and its ,producers has 

been published in The Afiliate and Barrister, both of 

which are American Bar Association publications 

with national distribution. In additionl the magazine 

Richmond presented a’n article entitled, "An All Star 

Cast" in the March, 1977 issue. 

We thank A1 Byrne and his committee for estab- 

lishing the distribution network for the film and for 

the national profile brought to the Section as a result 

of the movie. 

.Charles F. Midkiff again served as Young Lawyers 

Section Contributions Editor of the Virginia Bar As- 

sociation Journal. With good assistance from William 

F. Etherington, Chuck and his committee obtained 

articles for the Journal, requested and received reports 

of significant committee activity from the chairmen 

of Young Lawyers Section committees, edited these 

articles and reports and saw to their publication 

through Editor, Charles E. Friend. The contributions 

from the Young Lawyers Section to the Journal con- 

tinue to be of high quality, all of which is due in large 

measure to the efforts and talent of Chuck Midkiff 

and his committee members. 

Hullihen Williams Moore served as chairman of 

the committee styled The Virginia Lawyer. This com- 

mittee has the ongoing job of revising and enlarging 

this practical legal handbook, originally published by 

the Section in 1962. During the year, chapters on 

"Appellate Procedure," "Practice Before the ABC 

Board," "Enforcement of Judgments," and "Negli- 

gence Actions--Courts of Records" were revised. 

These revisions should be available to interested per- 

sons or law firms in early 1978. On behalf of the 

Section and those Chairmen under whom Hullie 

Moore has faithfully served, we extend genuine 

thanks for the major revisions to The Virginia Lawyer 

which he has accomplished over the years. His efforts 

have largely been unsung but we refuse to allow them 

to be unnoticed. 

Chairman-Elect, James A. L. Daniel, and Daniel 
A. Carrell acted as co-chairmen of the vital Youth 
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and the Law Committee which attempts to make 

public school students aware of the many ways in 

which the law affects their lives. The Richmond pro- 

gram chaired by Barry A. Hackney, offered the serv- 

ices of some forty-five lawyers, who taught one or 

more classes of seventh graders. Michael D. Flemming 

made initial contact with officials of the Arlington 

County School system who have expressed an interest 

ina program to be delivered in January, 1978. Attor- 

neys will .participate in the Social Studies classes on a 

pilot project basis with the hope that the program will 

soon be made a part of the general curriculum. In 

Norfolk, John Franklin has made good progress. 

Eighteen young lawyers made presentations in seven- 

teen public schools. John hopes to utilize the "Su- 

preme Court" film as he continues to expand the 

program in Tidewater. A very successful pilot project 

was launched in Danville under the local guidance 

of Glen W. Pulley and Chairman-Elect, Jim Daniel. 

In Petersburg, Benjamin B. Cummings, Jr., initiated 

a program in the Petersburg Middle School. Because 

that program was so successful, a law education pro- 

gram was begun in the Junior High School and the 

High School during the year. Enthusiasm for the 

program has been high, and we thank Ben Cummings 

for his good work. A very extensive program on law- 

related education is being presented in the Roanoke 

City public schools under the direction of Harwell 

N. Darby. This program, as are other similar pro- 

grams, is being delivered in conjunction with repre- 
sentatives of the Young Lawyers Conference of the 

Virginia State Bar. Edward L. Hogshire of Char- 

lottesville, Charles M. Stone of Martinsville and 
Stephen M. Hodges of the Abi’ngdon-Bristol-Wash- 

ington County area, met with local school officials 

during the year, and it is hoped that we will institute 

legal education courses in these areas in the near 

future. On April 29, Chairman, Dan Carrell, ap- 

peared before the State Board of Education to en- 

dorse a recommendation of the State Advisory Com- 

mittee On Law-Related Education. This report 

included a recommendation that a full time adminis- 

trator of law-related education be obtained. 

At the request of Francis A. McDermott, President 

of the Virginia State Bar Young Lawyers Conference, 

and with the approval of Dan Carrell and his dom- 

mittee, the Section began to consider the formation 

of a Joint Committee On Law-Related Education 

composed of representatives from both organizations. 

At the present time, steps are being taken to create 

such a committee, which will administer a $40,500.00 

gra’nt made to the Virginia State Bar Young Lawyers 

Conference by the Division of Justide and Crime 

Prevention. For some time, it has been apparent to 

young lawyer representatives of both the Virginia Bar 

Association and the Virginia State Bar that a full 

time statewide coordinator of law-related education 

is needed. We congratulate the Young Lawyers Con- 

ference" of the Virginia State Bar for pursuing and 

receiving the significant grant and look forward to 

the successful creation of a committee which will 

deliver an even more effective program to our public 

school students. 

We believe that the Virginia Bar Association/ 

Young Lawyers Section is making a significant con- 

tribution to the public, the attorneys of the Common- 

wealth, and the legal process. We have established a 

national reputation for being a group composed of 

conscientious and capable young lawyers who are 

concerned with the problems of their fellow practi- 

tioners and the public. It has been a high privilege 

to serve as Chairman of the Section, which is com- 

posed of so many fine people and to be associated 

with Bill Spong, Hugo Blankingship, Ned Slaughter 

and members of the Executive Committee of the 

Association, who have been so supportive of the ac- 

tivities 6f the Section. 

The slncerity and dedication of the VBA young 

lawyers have not been found wanting and because of 
their ingenuity, their organizational ability and their 

vigor, we have been successful in achieving many of 

our goals. I thank all of those members of the Section 

who have developed and delivered our programs and 

wish them much success as they continue with their 

very necessary efforts. 

Respectfully submitted, 

C. EDWARD RUSSELL, JR. 

Chairman 
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The Association notes with deep regret the passing of the following members: 

Button, Robert Y: (Life Member) ......... 1899 - 1977 

Furniss, Robert M., Jr ............... 1923 1977 

Lowden, Francis V., Jr .............. 1915 1977 

Mercer, E. Garnett, Jr .............. 1910 1977 

Swart, Frank D ................ 1921 - 1976 


