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Edward R. Slaughter, Jr. was graduated from 

the University of Virginia Law School in 1959, 

where he was a member of the Editorial Board 
of the Virginia Law Review, a member of 

Omicron Delta Kappa National Leadership 

Fraternity and Chairman of the University 
Judiciary Committee. Previously, he had re- 

ceived his A.B. Degree from Princeton Univer- 
sity in 1953, where he was Editorial Chairman 

of The Daily Princetonian, and had studied on 

a Rotary Foundation Fellowship at the Uni- 
versity of Brussels, Belgium. 

Mr. Slaughter is currently a partner in the 

firm of McGuire, Woods & Battle of Char- 
lottesville and Richmond, having joined one of 
its predecessor firms in Charlottesville in 1959. 

He was President of the Charlottesville-Albe- 
marle Bar Association in 1976-1977, and gave 

a course in Trial Advocacy as a Visiting Lec- 
turer at the University of Virginia Law School 
from 1970-1977. He is a fellow of the American 

College of Trial Lawyers and a member of the 

International Society of Barristers. 
Long active in the Virginia Bar Association, 

Mr. Slaughter has served as the Chairman of 

the Committee on Torts and Insurance, became 
a member of the Executive Committee in 1973 
and served as Chairman of that Committee in 

1976 before becoming President-Elect in 1977. 

N O one who assumes the presidency of this Associa- 

tion can be insensitive to the honor which has 

been bestowed upon him, and I must start by thanking 

all the members of the Association for that honor. 

But I must thank you more for having elected me your 

president at a time when the organized bar, after a 

period of stunned uncertainty following the recent 

unprecedented attacks upon it, seems to have girded 

its loins, re-examined its basic purposes, and started 

making outstanding progress toward its great historic 

goals of improving in the public interest the laws, the 

performance of lawyers and the administration of 

iustice. While I cannot prove this assertion, which may 

seem too optimistic to many, I have seen it happening 

at places varying from our annual meeting in Williams- 

burg to the mid-winter meeting of the American Bar 

Association in New Orleans to the excellent con- 

ference on Interviewing and Counseling, of which our 

Association was one of the co-sponsors, held at Lex- 

ington on February 17-18. It seems particularly evi- 

dent to me that our Association is sharing in this renais- 

sance. 

In order to capture this new enthusiasm and harness 

it most effectively for the good of the public and the 

profession, every entity in the organized bar must 

define its goals and then seek to reach them by the 

most effective means available, knowing that such 

goals must be modified as times and circumstances 

change. It is the good fortune of those of us who 

lead the Association today that our predecessors, an 

exceptional group of able, farsighted and sensitive 

people, set as our primary goals the improvement of 

the laws of Virginia, improvements in the training and 

effectiveness of lawyers here, and improvements in 

service to the public. They also left us an organization 

with remarkable strengths for the accomplishment of 

those goals. An incomplete list of its strengths might 

be noted briefly as follows: 

Our membership is made up of outstanding lawyers 

from across the state, working in all fields of law 

practice, teaching, and other fields of endeavor who 

have shown a high level of interest in contributing 

their talents to advancing our purposes. 



Our meetings are exceptionally well-attended by 
members, their spouses, and guests who are drawn 
there by a happy combination of outstanding and 
timely programs of general interest; committee meet- 
ings which deal with matters of increasing importance; 
and a chance to see and exchange ideas with friends 
old and new. 

Our administrative operations are carried on 
with great efficiency by our Secretary-Treasurer, Ward 
Sims, and his Administrative Assistant Gina Kline. 

In the VIRGINIA BAR ASSOCIATION JOURNAL under 
’the editorial direction of Charles Friend and his As- 

sociate Editor, Bessie Castle, we have a magazine of 

exceptionally high quality which provides us a vehicle 

for communicating our activities to our member~ and 

at the same time provides a valuable educational 

service to us all. 

Our Young Lawyers Section, under its Chairman 

Jim Daniel and its Chairman-Elect A1 Byrne, serves 

the profession and the public in innumerable ways-- 

demonstrating the contribution which young lawyers 

can make and frequently setting a standard ~)f energy, 

innovation, and enthusiasm for older lawyers to follow. 

Finally, and last only-because he represents the 

strength most recently gained, our Director of Com- 

mittee Activities, John Ritchie, is now hard at work 

with our committees. 

Obviously, an organization such as ours must ac- 

complish its primary purposes through committees. 

It is clear that committees are no bcttcr than their 

chairmen and members, but it is equally clear that 

the same committee can be "turned on" or "turned 

off" by other circumstances. Since he joined our 

official family, Mr. Ritchie and I have been working 

almost full time toward developing committees which 

would be "turned on" and toward providing interest, 

encouragement and support which would keep them 

that way. 

We tried to approach this most important task in 

a logical manner, and even with the fits and starts in- 

evitable when a practicing lawyer is involved, we were 

able to adhere generally to our plan. We first toured 

the entire state and met with many committee chair- 

mer~ to probe their perceptions of their successes and 

failures; to seek suggestions for continued or new proj- 

ects; and to glean ideas on committee structure. We 

also agreed to send out a call for volunteers to which 

thcre was a good response. Next, with the approval 

of the Exccutive Committee, we worked together to 

revise the committee structure and together decided 

that I should appoint a projects committee to review 

the many worthwhile projects which had been sug- 

gested to us. That_committee met in December and 

approved committee projects for this year. 

Again, with his help, I appointed committee cha~r- 

men only after talking to each prospect about the proj- 

ects his committee would u’ndertake and the personnel 

who would make up the committee. The members 

were appointed primarily from those who had volun- 

teered for a given committee and those recommended 

by a former or new chairman. In all we now have 21 

standing committees and nine special committees of 

the Association, virtually all with young lawyer mem- 

bers, and 21 young lawyer committees. 

In the process of involving those who had volun- 

teered, it became necessary, in order to avoid having 

committees of unmanageable size, not to reappoint 

many people who had formerly been members of 

committees. It was certainly not our intention to slight 

anyone, but we fully understand that interests change, 

availability varies and some periods are busier than 

others. While it may not be possible to appoint a 

person right away to the exact committee for which 

he or she indicates a preference, I hope anyone who is 

interested in committee work, whether previously on 

a committee or not, will let me know. We are still 

working to accommodate all of those who volunteered 

through our survey and hope that all of those people 

will be given positions at least by the time the com- 

mittees are appointed for next year. 

The committees are starting their work for this 

year and Mr. Ritchie and I see very encouraging signs. 

The committee meetings on January 13 were extremely 

well attended despite the vile weather. Representatives 

of our Association have testified before the General 

Assembly during the current session on at least, four 

matters to date on which committees of our Association 

have taken positions. As our committees become more 

active, I hope representatives of our Association will 

be there much more frequently in carrying out the 

goals of our Association. I believe we are off to a strong 

start in this most exciting and challenging ninetieth 

year of our Association’s history. But we can only be 

successful in our goals if committees have challenging 

assignments and work on them with enthusiasm and 

purpose. Mr. Ritchie and I want to help wherever 

and whenever we can, but in the last analysis the real 

and permanent justification for our Association must 

lie with the efforts of each of you. 



JOHN H. THOMAS 

Alimony for Husbands in Virginia 

THE word defined Blacks, "Comes "alimony," by 

from Latin "alimonia" meaning sustenance, and 

means, therefore, the sustenance or support of the wife 

by her divorced husband and stems from the common- 

law right of the wife to support by her husband," be- 

ing derived from the Latin word "alere,’" meaning to 

nourish or sustain? This definition is supported by all 

of the reported cases dealing with the issue. There- 

fore, under this definition, there can be no "alimony" 

for husbands. Since the beneficiary cares naught for 

the name given his bounty, let us consider the question 
as one of "support." 

History 

Obligations of alimony, or support of the wife, 

were imposed to varying degrees by the laws of ancient 

Egyptians, Greeks, Hebrews, and others. The practice 

helped to avoid feuds with the divorced wife’s rela- 

tives.2 Usually the matter involved the marriage settle- 

ment or dowry. Hammurabi’s Code provided: 

If a man would put away his wife who has 
not borne him children, he shall give her 
money to the amount of her marriage settle- 
ment and he shall make good to her the 
dowry which she brought from her father’s 
house and then he may put her away. If 
there were no marriage settlement, he shall 
give to her one mana of silver for a divorce? 

If a wife were not good and "publically embar- 

rassed" her husband, he could either divorce her 
without alimony or he could keep her as a servant and 

take another wife.~ If the wife became afflicted, the 
man could take another wife, but he had to support 

the first for the rest of her life.5 In sixth century B.C. 

Greece, the Gortyn Code provided: 

If a husband and wife be divorced, she shall 
have her own property that she came with to 
her husband, and the half of the crop, if it 
be from her own property, a’nd whatever she 

a Black’s Law Dictionary, Revised Fourth Edition, citing 

Eaton v. Davis, 176 Va 330, 10 SE2d 893, 897. 

2 1 Encyclopaedia Britannica 244 (15th ed. 1974). 

8R. Harper, the Code of Hammurabi, §§ 138, 139, (1904). 
4 Id. § 141. 

~ Id. § 148. 

has woven within, the half, whatever it may 

be, and five staters, if her husband be the 
cause of her dismissal.~ 

In the days before the Roman Republic, there was 

no question of alimony or anything akin thereto. There 

was no divorce. If a husband had "grounds" for di- 

vorce, he simply killed his wife. With the Republic, 

however, came a more civilized method of handling 

marital disputes. Divorce was allowed, but, again, the 

issue of support revolved mainly around the dowry. At 

the time of her marriage 

it was the invariable custorri for the father 
to give a dowry with his daughter. The in- 
terest of this dowry was sufficient to support 
her, so that she could be no burden on .her 
husband. In fact, the husband was not liable 
for her support except remotely; the duty fell 
on her father first, and then on various kins- 
men, coming only at a late stage on the hus- 
band. The husband had the right to the 
use of the dowry while the marriage con- 
tinued, but if it was dissolved, without blame 
on the wife’s part, he had to return the entire 
dowry.7 

Under legislation of Constantine, A.D. 331, a hus- 

band could divorce his wife without cause, but unless 

he had g.rounds that she was an adulteress, preparer 
of poisons or a procuress, he forfeited all interest in 

his wife’s dowry, and if he married again, she could 

claim the second wife’s.dowry as well.s 

Common Law 

Alimony, as we know it, originated in England in 

the ecclesiastical courts. Although there are no printed 

reports of cases decided by the ecclesiastical courts 

prior to 1809, the cases reported thereafter leave no 

doubt that the courts had had marital jurisdiction for 

quite some time. These courts, lacking power to grant 
final divorces, did provide some relief to marital strife 

in the form of a mensa decrees. It was in these that 

8 1 P. Vinogradoff, Outlines of Historical Jurisprudence 257. 

7J. Donaldson, Woman: Her Position and Influence in 
Ancient Greece and Rome, and Among the Early Chrlstlarm 

108 (1907). 

8 W. Hunter, A Systematic and Historical Exposition of 

Roman Law 511 (1886). 



provisions were made for the support of divorced 

wives. At that time all of a woman’s possessions came 

under the control of her husband upon marriage. Upon 

divorce from bed and board, if there were children, 

most of her estate was awarded to the father, who, 

except under unusual circumstances, was granted cus- 

tody of minor children. 

It is clear that the attachment o.f the wife’s 
property on divorce in the nineteenth century 
served the same purposes as does attachment 
of the husband’s property on divorce in the 
twentieth century. A wife was deprived o.f 
her property for two reasons: (1) As a 
penalty for marital fault, and (2) as support 
for the custodial parent and children of the 
marriage.9 

Support for husbands in England under the com- 

mon law was out of the question. "Alimony to. the 

innocent husband seems never to have been suggested 

to the Ecclesiastical judges, but such an award would 

presumably have been also unthinkable because the 

wife was under no duty to maintain him."1° Nor 

would the wife have had the means therefor since 

the husband would have most of her property. Di- 

vorced wives were usually relegated to. seeking em- 

ployment as domestic servants or governesses. These 

occupations seldom paid more than room and board. 

In this country, with our laws based on English 

common law, the States followed pretty much the 

same line: husbands owned all of the property, gene- 
rated all of the family income, were the natural cus- 

todians of children and only paid alimony to their 

wives under a rnensa decrees. In Virginia, no court 

prior to 1819 had power to dissolve a marriage by 

annulment or to grant a divorce a mensa or a vinculo. 

Finally, Chap. 106, Section 18, Rev. Code, Virginia, 

1819, allowed the Superior Courts of Law to nullify 

incestuous marriages only. The Act of February 17, 

1827, (Acts 1826-27, Chapter 23) for the first time 

gave real divorce power to the Superior Courts of 

Chancery. Section 2 of that act provided: 

That the Superior Courts of Chancery shall 
have cognizance of matrimonial causes, on 
acco.unt of adultery, cruelty and just cause of 
bodily fear; and in such cases may grant 
divorces a mensa et thoro in the usual metho.d 
of proceeding in those courts. 

It was not until the Act of March 18, 1848 (Acts 

9 Karowe, Marital Property: .4 New Look at Old Inequities, 

39 Albany L. Rev. 52 at 58. 

1°Vernier & Hurlbut, The Historical Back,~,round of Ali- 
mony Law and Its Present Statutory Structure, 6 Law and 

Contemporary Problems 197 at 200. 

John H. Thomas, Judge in the Juvenile and 
Domestic Relations District Ce,urt for Chester- 

field County, Virginia, was born in California, 
reared in Texas and has been a Virginia resi- 

dent since his discharge from the Navy in 1947. 
Judge Thomas is a graduate of The T. C. Wil- 

liams School of Law and maintained a private 
practice in Chesterfield County until his elec- 
tion to the Bench in 1974. 

1847-48, Chapter 122 ) that the courts were authorized 

to grant final divorces and then only for adultery. 

Prior to then, only the General Assembly, as Parlia- 

ment in England, was able to completely dissolve mar- 
riages. In fact, Parliament was saddled with this 

burdensome task until the Court for Divorce and Mat- 

rimonial Causes was created in 1857. It is not difficult 

to understand why legislatures would be more than 

willing to divest themselves of this duty. 

The fi~t reported case of divorce in Virginia was 

decided in 18717’ It is of historical interest to quote 

the Court’s opening remarks : 

Happily for the interest of society, and the 
sanctity of marital rights and relations, suits 
of this character are not of frequent occur- 
rence in this State. And in these modern days 
of so-called social progress and social reform, 
it is a fact worthy of record, and one which 
fitly illustrates the purity of social life, and 
the inviolable sanctity of the marriage bond 

al Bailey v. Bailey, 21 Gram 43. 



in this State, that there can be found but two 
reported cases, in all its judicial history from 
the foundation of the Commonwealth down 
to the present time, touching questions aris- 
ing out of the separation of husband and 
wife. And the two cases referred to were not 
suits for divorce, but for alimony, brought by 
the wife after desertion by the husband. 

These facts speak volumes in favor of the 
morality, purity and chastity of that social 
life, which recognizes marriage as the very 
basis of the whole fabric of civilized society, 
and seeks to preserve its sanctity inviolable. 
We regret that this first case must be put 
upon the record of reported cases in Vir- 
ginia?2 

Husbands’ Rights at Common Law 

As noted, in England wives had no legal duty or 

practical means to support their divorced husbands. 

During this century, however, the practical situation 

has changed, and in some instances, divorced wives 

are far better able to support their former husbands 

than is the reverse in other cases. Yet, the common 
law remains the same: no legal duty. The case law 

universally supports the Common Law. In Somers v. 

Somers, 39 Kan. 132, 17 P. 841 (1888), the Court 

denied the husband support even though he was 

deserving, stating, "The domestic relations will have to 

be readjusted by the legislature, and an obligation 

cast upon the wife to support the husband, before 

such an action can be maintained." A recent case in 

Alabama conforms to the view that there can be no 

support for a husband in absence of a specific statute 

allowing it.as 

Statutory Provisions 

Virginia was the first state to recognize mutual obli- 

gations of support by husband and wife. The act of 

February 17, 1827 (Acts 1826-27, Chapter 23) in 

Section 3, stated: 

¯ . . the court of chancery shall have full 

power to decree perpetual separation and 
protection to the persons and property of the 

parties, to decree to either, out of the prop- 
erty of the other, such maintenance as may 

be proper; . . . (Emphasis added.) 

This or similar language has existed in the Virginia 

statutes since that date. It was thirty years later that 

~2 The two cases referred to are: Purcell v. Purcell, 4 Hen. 

& M 567 (1810) and Almond v. Almond, 4 Rand. 662 

(1826). 

13Davls v. Davis, 189 So. 2d 158 (196_6_6).:,_. _ 

the next state, Massachusetts, fell into line. After the 

turn of the century, other states saw the equity in- 

volved, and now more than twenty states have statutes 

allowing alimony or support for husbands. Have Vir- 

ginia husbands availed themselves of this statutory 

right? Apparently not. There is no reported case, and 

the author has been unable to find any unreported 

case where a husband was granted permanent alimony 

or support in a divorce. 

The Future 

How the drive for equal rights for women will affect 

the quest.ion of alimony for husbands remains to be 
seen. 

The Equal Rights Amendment, if ratified, will 

require all states to recognize a deserving husband’s 

right to be supported by an able divorced wife. 

This statement of the United Church of Christ sums 

up the impact of ERA on alimony: 

The wife would not be able to collect alimony 
automatically; it would depend more on the 
needs and financial ability of herself and her 
husband. She might have to pay alimony. 
Courts are moving in this direction already, 
the pace would be accelerated. Likewise the 
children would not be awarded automatically 
to the mother and the father would not be 
automatically liable for the whole bill. Theo- 
retically, the courts have considered the needs 
of the children predominate in this area, but 
it would be even more so with the amend- 
ment with the parents equally responsible 
according to their abilities. This would not 
prevent, however, the Court believing the 
mother better suited to care for young 
children and the father thus required to pay 
for her and their support according to need 
and ability,a4 

There is always the chance that the courts, construing 

ERA, may determine that no one is entitled to alimony. 

Already the courts are, more and more, awarding cus- 

tody of the children, even those of tender years, to 

fathers. In many such instances the mothers, where 

able, are required to pay child support?5 In any event, 

it seems that the traditional role of the husband as the 

perpetual provider may be drastically altered in the 

near future. 

x4 188 Cong. Rec. § 4528 (daily ed. March 15, 1972). 
a5 For a comprehensive discussion of the constitutionality of 

wife-only alimony, see: Knight, Male Alimony in Light o[the 
Sex Discrimination Decisions o[ the Sup?eme Court, 6 Cum- 

berland L. Rev. 589. 



MANNING GASCH, JR. 

Use and Disposal of Toxic arid Hazardous 
Substances in Virginia 

I N 1962, a contemporary author, Rachel Carson, 

catalyzed American opinion with this observation: 

As crude a weapon as the caveman’s club, 

the chemical barrage has been hurled against 
the fabric of life .... 

Over increasingly large areas of the United 
States, spring now comes unheralded by the 

return of the birds, and the early mornings 

are strangely silent where once they were 
filled with the beauty of bird song? 

Inexorably, the legislatures have respon.ded with 

various cures. Their efforts have resulted in a skein 

of regulatory nets nearly as diverse and pervasive as 

the problem. Under the pressure of statutory dead- 

lines, the various state and federal agencies charged 

with the implementation of these regulatory schemes 

are now methodically pursing their nets. 

This article offers a glimpse of the main statutes 

affecting the use and disposal of toxic and hazardous 

substances in the Commonwealth, and for each, the 

status of implementation, and the sanctions for non- 

compliance. One caution is in order. The regulatory 

schemes in question are intricate and rapidly chang- 

ing. Sources of interpretation are diffused aud arcane. 

Accordingly, this short survey should serve only as an 

alert, rather than an analytical tool. 

The principal Virginia statute regulating the use 

and disposal of toxic and hazardous substances is the 

Toxic Substances Information Act. The principal fed- 

eral statutes concerned with this subject are the Toxic 

Substances Control Act, the Clean Water Act, the 

Clean Air Act, the Resource Conservation and Re- 
covery Act, the Safe Drinking Water Act and the 

Federal Environmental Pesticide Control Act. Four 

of the federal statutes are implemented, in part, by 

State legislation. Each is discussed below.2 

1 R. Carson, Silent Spring (1962). 

2The Federal Food, Drug and Cosmetic Act, 21 U.S.C. 
§§ 301 et seq. (Supp. V 1975), and the Federal Occupational 
Safety and Health Act, 29 U.S.C. §§ 651 et seq. (Supp. V 
1975), dealing with toxic substances in food and in the work- 
place, respectively, are beyond the scope of this article and are 
not discussed herein. 

State Registration 

The Virginia Toxic Substances Information Act 
was enacted by the General Assembly in 19767 The 
Act is administered by the State Board of Health and 
its broad purpose is to collect and disseminate infor- 
mation on toxic substances? Accordingly, the principal 
burden of the Act is that of reporting. 

Generally, the TSIA imposes three distinct types of 
reporting duties on persons who own or operate com- 
mercial establishments using or manufacturing certain 
chemical substances.5 First, such persons must submit 
an inventory report to the Board respecting the use 
or manufacture of chemical substances or compounds, 
detailing their names and estimated quantities.6 These 
reports must have been filed with the Board by January 
1, 1978.7 Second, the same class of persons is required 
to file extensive reporting information on "Class 1" 
substances identified by the Board as posing the great- 
est threats to human health or the environment,s The 
Class 1 list has not yet been promulgated by the 
Board.9 Finally, the same persons covered by the in- 

~ Hereinafter "TSIA" or "the Act" when referred to under 
this topic. The Act was substantially amended by the 1977 
General Assembly. Va. Code Ann. §§ 32-428 et seq. (Cum. 
Supp. 1977). 

4 Va. Code Ann. § 32-429 (Cum. Supp. 1977). Virginia also 

has legislation regulating the distribution of certain "hazardous 
household substances." Id. §§ 3.1-250 et seq. (Repl. Vol. 1973). 

~Va. Code Ann. § 32-435.1 (Cum. Supp. 1977). These are 

terms of art, defined in the Act. See id. § 32-430. 

6Va. Code Ann. § 32-435.1.A.1 (Cum. Supp. 1977). The. 
requirements are applicable, aS well, to those who propose the 
use or manufacture of chemical substances in new commercial 
establishments. Id. § 32-435.1.B.1. These must be filed at least 
60 days prior to the date of anticipated use or manufacture. 

7 This date was established by the Board in § 3.02 of its regu- 

lations. Rules and Regulations for the Reporting of Chemical 
Substances" Manufactured or Used in Manufacturing, State 

Board of Health (effective Oct. 9, 1977). Hereinafter "TSIA 
Regulations." 

s Va. Code Ann. § 32-435.1.A.2 (Cum. Supp. 1977). A 
similar requirement exists for new establishments. Id. 
§ 32-435.1.B.2. For the detailed requirements of Class I reports. 
See id. § 32-435.1.C.1. 

:~ Draft regulations dealing with Class 1 substances and reports 
were published by the Board on November 15, 1977. Specific 
Class 1 substances were not designated at that time. A tenta- 
tive list has been proposed for consideration. Richmond News 
Leader, Jan. 18, 1978. 



Manning Gasch, Jr. is associated with the Rich- 

mond law firm of Hunton & Williams. He re- 

ceived his B.S. from Cornell University in 1966 
and his J.D. from the University of Virginia in 
1972. Mr. Gasch is active in a number of con- 
servation organizations in the State and is a 

Trustee of the Virginia chapter of The Nature 

Conservancy. 

ventory reporting and Class 1 reporting requirement~s 
have an affirmative duty to report when they know or 

should reasonably be expected to know that a sub- 

stance (not listed as a Class 1 substance) may pose 

a substantial threat to human health or the environ- 

ment)° Persons reporting are entitled to confidential 

treatment of certain information,n 

Exemptions from these reporting requirements may 
be established by the Board)2 In addition, the Board 

has adopted ten classes of "exclusions" from the in- 

l°Va. Code Ann. § 32-435.1.C.2. (Cum. Supp. 1977). 
111d. § 32-435.1.E. 

~’-’ Id. § 32-432.6. The Board has exempted certain classes of 
owners and operators from inventory reporting requirements. 
These include owners and operators of laboratories (Exemption 
# 2A Nov. 16, 1977) ; distributors of foods for human consump- 
ti,m (Exemption #4A, Oct. 21, 1977) ; retail stores, food estah- 
lishments and service stations (Exemption #5, Oct. 21, 1977); 
wholesale and retail pharmacies (Exemption #6, Oct. 21, 1977) : 
and those using untreated agricultoral products as raw materials 
(Exernption #7, Nov. 16, 1977). 

ventory reporting requirements in its regulations)~ 

Sanctions for violating any reporting duty imposed 

by the TSIA or regulations promulgated thereunder 

include injunctive relief ~" and civil penalties not to 

exceed $10,000 per day of violation.~ 

Federal Registration And Regulation 

The Toxic Substances Control Act1~ was enacted 

by Congress in 1976. TSCA is administered by the 

United States Environmental Protection Agency.~ 

Like the Virginia TSIA, it is a reporting statute. It 

exceeds the State counterpart, however, by establishing 

a strong regulatory authority for controlling the chemi- 

cal substances which are reported on. 

Generally, the requirements of the Act extend to 

persons who engage in the manufacture, distribution 

in commerce, processing, use or disposal of chemical 

substances or mixtures. These terms are broadly de- 

fined. The term "chemical substance," for instance, 
is defined in § 3 of the Act as any organic or inor- 

ganic substance including "any combination of such 

substances occurring in whole or in part as a result 

of a chemical reaction or occurring in nature.’’s 

Within the context of this broad authority, the Act 

establishes screening mechanisms which operate dif- 

ferently for new and existing chemical substances. In 

either case, the screening mechanism provides the in- 

formation base for regulation)~ 

Screening of ’new chemicals and uses is absolute. 

Under § 5,2° both the manufacture of new chemical 
substances and the significant new use of existing 

chemical substances are subject to a notice provMon. 

Notice of such proposed manufacture or use must be 

given EPA at least 90 days before it occurs.~ Along 

with the notice, data must be submitted (or be avail- 

~ TSI/( Regulations § 3.06 (Oct. 9, 1977). These exclusions 

include both activities and substances. 

~ Va. Code Ann. § 32-436 (Cum. Supp. 1977). 

~ Id~ § 32-437. 

~; 15 U.S.C.A. §§ 2601 et seq. (Supp. 1977). Hereinafter 
"TSCA" or "the Act" when referred to under this topic. Since 
the Act has not yet been officially codified, citations are to the 
U. S. Code Annotated. 

~z Hereinafter "EPA." 

as 15 U.S.C.A. § 2602(2)(A) (Supp. 1977). References in 

the text herein are to corresponding sections of the various 
Acts. 

~!~ For a more thorough discussion of TSCA, see Zener, The 
Toxic Substances Control Act: Federal Regulation o[ Commer- 

cial Chemicals, 32 Bus. Law. 1685 (1977). 
.20 15 U.S.C.A. § 2604 (Supp. 1977). 

~11d. § 2604(1). The period of time may be extended by 

EPA for a period not to exceed 90 days. Id. § 2604(c). Limited 
exemptions from the notice requirement are available, ld. 
§ 2604(h). 



able from other sources) demonstrating the absence 

of an unreasonable risk of injury to health or the en- 

vironment.~2 Upon a finding that "unreasonable 

risks" do exist, EPA may move immediately to pro- 

hibit the proposed activity either by administrative 

action or injunction."a The activity may also be pro- 

hibited or limited pending the development of infor- 

mation sufficient to make a determination as to "un- 

reasonable risks." =4 Thus, the Act forces a determina- 
tion under the "unreasonable risks" standard for virtu- 

ally all new chemical substances and significant new 

uses of existing chemical substances. 

Manufacturers and processors of existing chemical 

substances are drawn into the regulatory scheme under 

the inventory reporting requirements of § 8.2~ EPA 

has promulgated inventory reporting regulations re- 

quiring initial inventory reports to be submitted by 

May 1, 1978.~ U’nder § 4 of the Act, EPA may re- 

quire extensive testing of chemical substances upon a 

finding of unreasonable risks (or potential therefore), 

or insufficient data for such a determinatibn.~7 This 

section also establishes an interagency AdvisDry Com- 

mittee which is charged with responsibility for form- 

ing a list of 50 substances to be given priority testing 

consideration by EPA.~s. Once information on chemi- 

cal substances is developed, EPA may act under the 

general § 6 power to regulate or prohibit manufacture, 

processing or distribution in commerce of a particular 

substance or use.29 

In addition to regulatory powers under other sec- 

": 15 U.S.C.A. § 2604(b) (Supp. 1977). 

=aid. § 2604(f). 
=4 Id. § 2604(e). This section includes other standards under 

which the activity may be prohibited or limited, as well. 

z~ 15 U.S.C.A. § 2607 (Supp. 1977). Note, however, the 
somewhat narrower scope of these requirements which apply 
only to a person who "manufactures or processes" (or proposes 
to do so), as opposed to the broader language used in other 
sections of the Act including the "distribution in commerce, use, 
or disposal, or any combination of any such activities." See, 
e.g., id. § 2604(b)(4)(A)(i) relating to the development of 
a list of substances which present or may present an.unreason- 
able risk of injury or health to the environment. 

-~ 42 Fed. Reg. 64572 (1977). An instruction manual may 
be obtained from the EPA Office of Toxic Substances, Office 
of Industry Assistance, 401 M Street, S.W., Washington, D. C. 
20460. EPA has also developed a "Candidate List of Chemicals 
for Inventory Reports." See 42 Fed. Reg. 21639 (1977), 43 
Fed. Reg. 1987 (1978). 

"7 15 U.S.C.A. § 2603 (Supp. 1977) (the provisions of this 
section are equally applicable to new and existing chemical 
substances). Limited exemptions are available. Id. § 2603(c). 

’.,s 15 U.S.C.A. § 2603(e) (Supp. 1977). The Advisory Com- 

mittee has open meetings at which public participation is in- 
vited. See, e.g., 43 Fed. Reg. 1985 (1978). 

’_,,a 15 U.S.C.A. § 2605(a) (Supp. 1977). The power to regu- 

late under this section is equally applicable to new substances 
and uses. 

tions of the Act, EPA is authorized under § 7 to com- 
mence a civil action in federal district court for ap- 

propriate reli~ef._..wh.__ere an "imminent hazard" is shown 

to exist,a° 

Both civil and criminal sanctions may be triggered 

by the performance of certain prohibited acts?a These 

include not only the failure to comply with regulations 

and orders, but the failure or refusal to maintain 

records and permit access and entry, as well. Civil 

penalties not to exceed $25,000 per day of violation 

may be imposed by administrative order. Criminal 

penalties may be imposed in addition to or in lieu of 

civil penalties at the rate of $25,000 per day of viola- 

tion?~ Injunctive relief is available under § 17 of the 
Act.aa 

Toxic and Hazardous Discharges To Water 

In 1977, Congress enacted substantial amendments 

to the Federal Water Pollution Control Act Amend- 

ments of 1972, and changed the name to the Clean 

Water Act.a" The CWA is administered by EPA with 

provision for delegation of discharge permit issuing 

authority to the various states. Under the compre- 

hensive scheme of the CWA, routine discharges of 

toxic pollutants are regulated differently than spills 

of hazardous substances. Roufi’ne discharges are regu- 
lated under 8§ 301, 304 and 307. Spills, on the other 

hand, are regulated under § 311. 

Under § 307 of the CWA, Congress has required 

regulation of 65 specified toxic pollutants?~ Pollutants 

may be added to or removed from the list?~ This list 

is translated into discharge restrictions by two means. 

a0 15 U.S.C.A. § 2606 (Supp. 1977). 

a~ The prohibited acts are set out id. at 2614. 

a.~ 15 U:S.C.A. § 2615 (Supp. 1977). 
aa Id. § 2616. 

a~ Hereinafter the "CWA" or "the Act" when referred to un- 

der this topic. The Federal Water Pollution Control Act Amend- 
ments of 1972 (hereinafter "FWPCA") may be found at 33 
U.S.C. §§ 1251 et seq. (Supp. V 1975). Since the 1977 amend- 
ments have not yet been codified or published in the U. S. 

Code Annotated, however, all references and citations herein 
will be to section numbers of the amended Act, as shown in 
the Committee Print, Senate Comm. on Environment and 
Public Works, 95th Cong., 1st Sess., The Clean Water Act 
Showing Changes Made by the 1977 Amendments (1977). 

a~ Section 307 (a)(1). See 43 Fed. Reg. 4108 et seq. (1978). 
Essentially, this list represents a congressional ratification of a 
court approved settlement between EPA and the Natural Re- 
sources Defense Council pursuant to litigation under § 307 
of FWPCA. For a detailed discussion of EPA’s toxic pollutants 
program through the time of the settlement agreement, see 
Hall, The Evolution and Implementation o[ EPA’s Regulatory 
Program to Control the Discharge o[ Toxic Pollutants to the 
Nation’s Waters, Vol. X, No. 3, Nat. Resources Law, 507 
(1977). 

:m Section 307(a) (1). 



First, EPA is required to promulgate effluent "limita- 

tions" for certain categories of sources which reflect 

the "best available technology economically achiev- 

able." s7 These toxic effluent limitations are to be pro- 

mulgated as soon as practicable, but no later than July 

1, 1980.ss Compliance must be achieved by individual 

dischargers not later than July 1, 1984.s~ In addition, 

EPA may, in the discretion of the Administrator, pub- 

lish toxic effluent "standards." 40 Unlike the limitations, 

the standards do not require a consideration of eco- 

nomic feasibility.41 Standards are to take effect on the 

date specified by EPA, but no later than one year 

from promulgation.42 Upon a showing of technological 

infeasibility, provision is made for an extension of the 

compliance date to a time not later than three years 

after promulgation. 

Generally, these limitations and standards are ap- 

plied to specific dischargers by means of a permit 

systemW Provision is made for delegation of permit 

issuing authority to individual states.44 Virginia has 

applied for, and been granted authority to administer 

the permit program.45 

Federal sanctions for violations of these limitations 

and standards may include administrative order,46 

injunctive relief,.7 civil penalties not to exceed $10,000 

per day of violation,4s and criminal, fines not to exceed 

:*~See § 307(a)(2), § 301(b)(2)(A) and § 304(b)(2). 
Various categories of sources are set out at 40 C.F.R. Parts 401 
et seq. (1977). See also, Table 2, 8 Envir. Rep. (BNA) No. 33, 
1289-90 (1977). 

3s Section 307(a) (2). 

ao Section 301 (b) (2) (C). 

40 Section 307(a)(2). These may include an absolute prohibi- 

tion. 

~1 Before the 1977 amendments, EPA had published § 307 
toxic pollutant effluent standards for six chemical substances. 
These will probably remain in effect under the new legislation. 
See 42 Fed. Reg. 2588 (1977), 42 Fed. Reg. 6532 (1977). 

’2 Section 307(a) (2). 
43 Section 402. Standards promulgated under § 307, are how- 

ever, probably self-executing. See § 307(d). 

44 Section 402(b). 

4s See 40 Fed. Reg. 20129 (1975). This authority is exercised 

by the State Water Control Board (hereinafter "SWCB") 
under the State Water Control Law. Va. Code Ann. §§ 62.1-44.2 
et seq. (Cum. Supp. 1977). Permits must ensure compliance 
with state water quality standards, as well as effluent limitations 
and standards promulgated by EPA. The SWCB has adopted 
water quality standards, including specific standards for toxic 
substances in drinking water supplies, and criteria (guidelines) 
for establishing acceptable concentrations of 33 chemical and 
pesticide substances in various other classes of state waters. See 
Water Quality Standards, Virginia State Water Control Board, 
as amended, effective June 1, 1977. 

4~ Section 309(a). Federal sanctions may be imposed irrespec- 

tive of delegation of permit issuing authority. 

~ Section 309(b).                     -- - 
~s Section 309(d). 
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$25,000 per day of willful or negligent violation.4" A 

maximum $10,000 criminal fine is also provided for 

making false statements,s° Under Virginia law, sub- 

stantially identical sanctio’ns are independently ap- 

plicableY 

Unlike the routine discharges in which toxics are 

regulated under the sections discussed above, § 311 

of the CWA regulates spills of hazardous substances. 

Hazardous substances must be designated by EPAY 

Once designation occurs, the § 311 prohibition is ef- 

fective and a violati’ng discharge triggers the vaffous 

remedies and sanctions provided in that section, 

The principal remedy is the authority given the 

United States to remove the spilled substance,s~ and 

to require reimbursement of the costs of removal up 

to $50 million of the owner or operator responsible 

for the discharge,a4 Costs of removal assessed against 

such persons may include the cost of restoration or 

replacement of natural resources damaged or destroyed 

as a result of the discharge.~’~ Where substances have 

been determined by EPA to be nonremovable, penal- 

ties may be assessed against the discharger based on 

such factors as toxicity, degradability, and the amount 

of the substance discharged. Such penalties may not 

exceed $500,000.s6 In addition to these penalties, the 

discharger of a non-removable hazardous substance 

may be liable for certain mitigation costsY 

Hazardous Air Emissions 

In 1970, Congress enacted the Clean Air Act 
Amendments, most recently amended in 1977.~s The 

4~Section 309(c)(1). The maximum increases to $50,000 
per day. of ~iolation for the second or subsequent offense. 

so Section 309(c) (2). 

~ See Va. Code Ann. §§ 62.1-44.23, 62.1-44.32 (Cum. Supp. 
1977). 

s~ Section 311 (b) (2) (A). EPA is also required to determine 

rates of penalty, removability and harmful quantities of such 
substances. Regulations doing so have been promulgated. See 
43 Fed. Reg. 10474-505 (1978). See also proposed rules at 43 
Fed. Reg. 10506 (1978). 

sa Section 311 (c) ( 1 ). 

~4Section 311(f)(2). It is a defense under this section to 
show that the discharge was caused solely by circumstances 
beyond the control of the owner or operator. Upon a similar 
showing, the owner or operator who has removed the substance 
himself may recover reasonable costs of removal against the 
United States. Section 311(i)(1). Legislation was defeated in 
the last General Assembly which would have established similar 
liabilities at the State level. S. B. No. 83 (Feb. 14, 1978). 

ss Section 311 (f) (4). 

s6 Section 311(b) (2) (B). 

s~ Section 311 (b) (2) (B) (v). 

~8 Hereinafter the "CAA" or "the Act" when referred to un- 

der this topic. Citations will be to the prospective U. S. Code 
sections, although the most recent amendments have not yet 
been codified or published in the U. S. Code Annotated. These 



CAA is administered by EPA, with provision for dele- 

gation of certain responsibilities to the various states. 

The CAA establishes a comprehensive regulatory 

scheme for the protection and enhancement of the 

Nation’s air resources. An important microcosm of 

this scheme is § 112 of the Act,59 providing for the 

establishment of national emission standards for haz- 

ardous air pollutants. 

Section 1 12 applies broadly to any building, struc- 

ture, facility or installation which emits or may emit 

hazardous air pollutants?° It requires EPA to pro- 

pose hazardous air pollutants and subsequently to 

prescribe emission standards for such pollutants. These 

standards are effective upon promulgation.61 New 

sources cannot be constructed without assurance that 

these standards willnot be violated.62 Existing sources 

have 90 days after the effective date of the standard 

to comply, with the possibility of a two year waiver 

under certain provisions.°3 

The Act provides for delegation of" implementing 

and enforcing authority to individual statesY4 Au- 

thority has been delegated to Virginia?~ The Virginia 

State Air Pollution Control Board, in turn, has 
adopted national emission standards for those hazard- 

ous air pollutants designated by EPA in its own regu- 

lations.66 

Under Virginia law, sanctions for a violation of 

applicable hazardous emission standards include ad- 

ministrative ordery injunctive relief,~s and a fine not to 

exceed $10~000 per day of violation.~ Since the CAA 

specifically reserves to EPA its hazardous emission 

have, however, been incorporated in the Act and reproduced 
in the Environmental Law Reporter. See 7 Env. L. Rep. 
(Statutes & Regulations) 42201 et seq. (1977). 

~9 42 U.S.C. § 7412. 

6°Id. §§ 7412(a)(3), 7411(a)(3). 

S~Id. § 7412(b). Hazardous emissions standards have been 
established for asbestos, beryllium, mercury and vinyl chloride. 
40 C.F.R. Part 61 (1977). 

6242 U.S.C. § 7412(c)(1)(A). 

631d. § 7412(c)(1)(B). 

64Id. § 7412(d)(1). 

s541 Fed. Reg. 8416 (1976). This authority is exercised 
under the State Air Pollution Control Law, Va. Code Ann. 
§§ 10-17.9:1 et seq. (Repl. Vol. 1973). 

66 Regulations for the Control and Abatement of Air Pollu- 

tion, State Air Pollution Control Board, as revised, April 8, 
1977 (hereinafter "SAPCB Regulations"), Part VI, effective 
December 10, 1976. 

~7 Va. Code Ann. § 10-17.18: I (Gum. Supp. 1977). 

~S ld. § 10-17.23. 
�9 ld. H. B. 698, passed by the last General Assembly, would 

increase the penalty to $25,000. These sanctions are triggered 
by a violation of the regulations, which, in turn, are violated by 
exceeding hazardous emission standards. See SAPCB Regula- 
tions §2 2.33(a) (1) (iii), 2.33(a) (2) and 2.34(f), relating to 

standard enforcement authority, even where delega- 

tion to a state has occurred,TM violation of a national 

emission standard for hazardous air pollutants will 

expose the source-to sanctions under the CAA, as well. 

These include administrative order,7a i’njuncfive re- 

lief,TM civil penalties not to exceed $25,000 per day of 

violation,73 and criminal penalties not to exceed 

$25,000 per day of violation?~ In addition, a maxi- 

mum fine of $10,000 is provided for making false 

statements.TM 

Hazardous Waste Disposal 

In 1976, Congress enacted the Resource Conserva- 

tion and Recovery Act.TM RCRA is administered by 

EPA, with provision for delegation of certain responsi- 

bilities to the various states. Following the federal 

water and air legislation, RCRA establishes a com- 

prehensive scheme for the regulation of solid waste 

disposal, particularly for hazardous wastes. 

The hazardous waste management section of the 

Act applies to those who generate and transport haz- 
ardous wastes, as well as those who operate facilities for 

the treatment, storage and disposal of such wastesY 

Under the Act, EPA is required to promulgate regula- 

tions specifying the criteria for identification and listing 

of hazardous wastes,TM as well as regulations specifying 

standards for generators and transporters of hazardous 

wastes and owners or operators of treatment, storage 

and disposal facilities.TM EPA is also required to 

promulgate regulations establishing a permit program 

the violation of the national emission standards for hazardous 

pollutants. See also 22 6.20-25 which prescribe a more gen- 

eral "harmful effect" standard, incorporating the Occupational 

Safety and Health Administration standards by reference, as 

well as prohibiting emissions of any other substances which an 

owner "knows or should reasonably be expected to know" are 

hazardous air pollutants in the concentrations and conditions 

present. 

70 42 U.S.C. § 7412(d)(2). 

7i ld. § 7413(a). 
7~ Id. § 7413(b). 

~ Id. 
7~ Id. § 7413(c)(1). The maximum increases to $50,000 per 

day of violation for the second or subsequent offense. 

7~42 U.S.C. § 7413(c) (2). 

r6 42 U.S.C.A. §§ 6901 et seq. (1977). Hereinafter "RCRA" 
or "the Act" when referred to under this topic. Where cus- 
tomary usage has developed an acronym, as here, use of the 
prefix "the" is omitted. Since the Act has not yet been officially 
codified, citations are to the U. S. Code Annotated. 

77 These are terms of art, defined in the Act. See 42 U.S.C.A. 

§ 6903 (1977). Transportation is also regulated under the 
Hazardous Materials Transportation Act, 49 U.S.C. §§ 1801, 
et seq. (Supp. V 1975), and regulations promulgated there- 
under. 49 C.F.R. Parts 171-79 (1976). 

7s42 U.S.C.A. § 6921 (1977). 

791d. 22 6922-24. 
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for owners and operators of treatment, storage and 

disposal facilities,s° 

Generators, transporters and owners or operators of 

treatment, storage or disposal facilities are required 

to give EPA notice of such activity within 90 days after 

the promulgation of the identification and listing regu- 

lations,sl Transporters and generators, in turn, are re- 

quired to comply with the regulations governing their 

respective activities within six months after promulga- 

tion.s2 In addition, owners or operators of treatment, 

storage or disposal facilities must have a permit on the 

same date.s~ 

The Act provides, as well, for delegation of certain 

authority to the states,s4 Provisio’n is also made for 

interim authorization of the states to carry out their 

own programs (in lieu of the federal program) where 

such states have an existing hazardous waste pro- 

gram ?s 

Federal sanctions for violations of requirements of’ 

the Act are authorized, irrespective of delegation of 

regulatory authority,s~ These sanctions include adminis- 

trative orders,s7 injunctive relief,ss civil penalties not 

to exceed $25,000 per day of violation,ss and criminal 

penalties not to exceed $25,000 per day of violation for 

the knowing transportation of hazardous wastes to 

s0 Id. § 6925. All of these regulations must be promulgated 
by EPA not later than 18 months after the date of enactment 
of the respective sections, or not later than April 21, 1978. 
Certain regulations have been circulated in draft form, but 
none has yet been officially proposed for promulgation. 

s142 U.S.C.A. § 6930(a) (1977). If the regulations are 
promulgated on time, this date will be July 21, 1978. 

sz42 U.S.C.A. § 6930(b) (1977). If the regulations are 
promulgated on time, this date will be October 21, 1978. 

sa Id. The Act does provide, however, that owners or oper- 
ators of existing treatment, storage or disposal facilities who 
have complied with the notification requirements of the Act 
and have applied for a permit shall be treated as having been 
issued a permit. 42 U.S.C.A. § 6925(e) (1977). 

~42 U.S.C.A. § 6926 (1977). Guidelines for delegation of 
hazardous waste management programs have been proposed. 43 
Fed. Reg. 4366 (1978). 

s5 42 U.S.C.A. § 6926(c) (1977). In Virginia, the Bureau of 
Solid Waste and Vector Control, under the Department of 
Health, operates under a statutory requirement to regulate 
the disposal of solid waste, including that of "toxic substances." 
Va. Code Ann. § 32-9.1 (Cum. Supp. 1977). Legislation was 
defeated in the last General Assembly which would have 
established a more elaborate regulatory scheme in the State. 
S.B. No. 83 (Mar. 4, 1978). 

s042 U.S.C.A. § 6928 (1977). Where delegation has oc- 
curred, however, E.P.A. must give the state 30 days notice 
prior to commencing enforcement action. 

s742 U.S.C.A. § 6928(a) (1977). These orders may be 
issued only after 30 days notice to the violator. 

ss42 U.S.C.A. § 6928(a) (1977). 
SSld. § 6928(a)(3). Civil penalties abe authorized only 

where the violators fail to take corrective-action within the 
time specified in the order. 

unpermitted facilities, disposal by unpermitted facili- 

ties and false statements.°° 

Drinking Water 

In 1974, Congress enacted the Safe Drinking Water 

Act91 for the purpose of protecting users of public 

water supplies from harmful contaminants. The 

SDWA is administered by EPA, with provision for 

delegation of primary enforcement responsibility to 

the various states. 

Generally, the Act applies to persons operating 

public water systems which serve 25 or more individ- 

ualsW EPA is required to promulgate health-related 

primary drinki’ng water regulations°~ and aesthetic- 

related secondary drinking water regulations 04 specify- 

ing acceptable contaminant levels. Interim primary 

standards for contaminants have been promulgated,s5 

These regulations were effective June 24, 197776 

The Act provides for delegation of primary en- 

forcement responsibility to the individual statesY Vir- 

ginia has received primary enforcement authorityfs 

which the State Board of Health exercises under the 

Virginia Public Water Supply Law and regulations 

promulgated thereunder,s° 

90 42 U.S.C.A. § 6928(d) (1977). Fines of $50,000 per day 

of violation are authorized for the second and subsequent 
offense. 

~1 42 U.S.C. §§ 300f et seq. (Supp. V 1975), as axnended by 
P.L. 95-190 (November 16, 1977), See Envir. Rep., Fed. Stat- 
utes (BNA) 71:6041, hereinafter the "SDWA" or "the Act" 
when referred to under this topic. For a general discussion of 
the Ac~ and its development, see Douglas, Sale Drinking Water 
Act o[ 1974--History and Critique, 5 Env. Affairs 501 (1976). 

:~2 42 U.S.C. § 300f(4) (Supp. V 1975). Public water sys- 
tems which can demonstrate the simultaneous presence of four 
criteria are’excepted from coverage. Id. § 300g. The Act also 
has important provisions for the protection of underground 
sources of drinking water. See id. §§ 300h et seq. 

9a 42 U.S.C. § 300g-1 (Supp. V 1975). These are to be 

promulgated in two phases, resulting in interim and revised 
regulations. The revised regulations are to follow a formal 
report to Congress by the National Academy of Sciences. The 
report was made on May 26, 1977. See 42 Fed. Reg. 35764 
(1977). The stringency of the Act is tempered somewhat by 
the requirement that the regulations reflect technological feasi- 
bility. See 42 U.S.C. §§ 300g-l (a) 2, 300g-l(b)(3) (Supp. V 
1975). Provision is also made for exemptions and variances. Id. 
§ § 300g-5 ; 300g-4. 

94 42 U.S.C. § 300g-l(c) (Supp. V 1975). 

s~ 40 C.F.R. Part 141; 41 Fed. Reg. 28402 (1976). Rules 

have also been proposed for the control of organic chemical 
contaminants. 43 Fed. Reg. 5756 (1978). 

06 The regulations were promulgated on December 24, 1975, 

and were effective 18 months thereafter. 42 U.S.C. § 300g- 
l(a)(3) (Supp. V 1975). 

~z 42 U.S.C. § 300g-2 (Supp. V 1975). 

ss 42 Fed. Reg. 40474 (1977). 

9oVa. Code Ann. §§ 62.1-45 et seq. (Cure. Supp. 1977). 
Waterworks Regulations, Virginia Dep’t of Health, Bureau of 
Water Supply Eng., effective June 24, 1977. 
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Even where delegation of primary enforcement 

responsibility has occurred, federal sanctions may still 

be imposed under certain conditions.1°° These sanctions 

include injunctive relief,TM and a civil penalty for 

willful violations not to exceed $5,000 per day of 

violation.1°2 Under State law, sanctions include injunc- 

tive reliefl°s and civil penalties ’not to exceed $5,000 

per day for willful violation.TM 

Pesticides 

In 1972, Congress enacted the Federal Environ- 

mental Pesticide Control Act 105 amending the Federal 

Insecticide, Fungicide and Rodenticide Act?°6 FEPCA 

is administered by EPA, with provision for delegation. 

of very limited responsibility to the various states. 

FEPCA combines a registration requirement with 

strong regulatory authority. Essentially, it prohibits 

the sale or distribution of unregistered pesticides.1°7 

Registration may be granted where the applicant dem- 

onstrates that the proposed use will have no "unrea- 

sonable adverse effects" on the environment:1°8 Regis- 

tered pesticides may be classified for restricted use 

only,1°9 in which case they must be used by a certified 

applicator,n° Provision is made for EPA approval of 

state plans to certify such applicators,m Registrations 

may be cancelled 112 or suspended immediately upon 

:too These conditions amount to elaborate requirements of 

notice, inviting the state to enforce, and temporary forebearance 
from federal enforcement. 

10142 U.S.C. § 300g-3(b) (Supp. V 1975). 
lo2 Id. 

loaVa. CodeAnn. 8 62.1-59(b) (Cum. Supp. 1977). 

lO4 id. 8 62.1-59(a). 

105 7 U.S.C. 38 136 et seq. (Supp. V 1975). Hereinafter 

"FEPCA" or "the Act" when referred to under this topic. For 
a general discussion of the Act, see Spector, Regulation o[ 
Pesticides by the Environmental Protection Agency, 5 Ecol. 
L. Q. 233 (1976). 

106 7 U.S.C. 83 135 et seq. (Supp. V 1975). 

~o~ Id. § 136a. The act also requires the registration of manu- 

facturing establishments. Id. 8 316e. 
10s 7 U.S.C. 8 136a(c) (5) (C) (Supp. V 1975). In addition, 

the registrant has the continuing duty to convey any additional 
information regarding the {~nreasonable adverse effects of the 
pesticide to EPA. id. 8 136d(a) (2). EPA’s pesticide regulations 

are set out at 40 C.F.R. Parts 162-80 (1976). 
1097 U.S.C. § 136a(d) (Supp. V 1975). 

al° Id. 8 136b. 

1111d. 8 136b(a) (2). Virginia’s plan has been approved, 
effective June 14, 1976. See 41 Fed. Reg. 29209 (1976). 

112 Id. 8 136d (b). 

a finding of "imminent hazard."m In any event, 

they expire in five years unless ,a continuation is re- 

quested?1~ In addition to this registration authority, 

EPA exerciseff a-~h-ority to establish "tolerance levels" 

in conjunction with the Food and Drug Administra- 

tion.1~5 These establish acceptable levels of pesticide 

chemical residues in food. 

Pesticides must also be registered under State law. 

Under the Virginia Pesticide Law,11~ pesticides which 

are manufactured, distributed, sold or tra’nsported 

within the State must be registered with the Com- 

missioner of Agriculture and Commerce.~1~ 

Sanctions for violations of FEPCA include adminis- 

trative stop sale orders and seizure powers,118 civil 

penalties not to exceed $5,000 for each offense,la9 and 

criminal penalties for knowing violations not to exceed 

$25,0007~° Under the VPL, violation of the State 

registration requirement is a misdemeanor.121 Viola- 

tion of the State requirement for certification of appli- 

cators is also a misdemeanor, but carries an express 

injun.ctive sanction, as well?22 

Conclusion 

Since its bloom in the early 1960’s, public concern 

about the harmful effects of toxics in the environment 

has come to fruition. A mammoth and somewhat dis- 

jointed system of regulation has been erected at both 

federal and State levels. In the next decade, as the 

regulatory nets close, toxic contamination of the en- 

vironment will inevitably abate. The cost in capital and 

manpower resources, however, will be astronomical. 

al~Id. § 136d(c)(1). 

11~Id. § 136d(a)(1). 
a15 EPA establishes the tolerances which in turn, are enforced 

by the Secretary of Health, Education and Welfare acting 
through the Food and Drug Administration (hereinafter 
"FDA"), under the Federal Food, Drug and Cosmetic Act. 
See 21 U.S.C. §8 346, 346a and 348 (Supp. V 1975); Re- 
organization Plan No. 3 of 1970, 8 2(4), 5 U.S.C.A. App. 
§§ 609, 610 and the Memorandum of Understanding between 
EPA and the FDA. 40 Fed. Reg. 25078 (1975). 

11~ Va. Code Ann. §§ 3.1-193 et seq. (Cum. Supp. 1977). 

Hereinafter "VPL." 
~1~ Id. § 3.1-221. 

118 7 U.S.C. § 136k (Supp. V 1975). Specific unlawful acts 

under FEPCA are detailed id. at § 136j. 
1197 U.S.C. § 1361(a) (Supp. V 1975). 

a2O ld. § 1361(b). 
a2a Va. Code Ann. § 3.1-244 (Repl. Vol. 1973). 

vZ21d. 8 3.1-249.16 (Cum. Supp. 1977). 
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JIMMIE L. HUITT, JR. 

Representing the Employer in Voluntary 

Pension Plan Terminations 

T HE Employee Retirement Income Security Act 

of 1974 (ERISA) established a mandatory 

procedure for the termination of pension plans and 

created the Pension Benefit Guaranty Corporation 

(PBGC) for the purpose of regulating the termination 

process and insuring certain pension benefits? The pur- 

pose of this article is to give the practitioner who has 

never handled a voluntary pension plan termination 

an overview of the termination process and point out 

some of the practical and legal considerations in- 

volved.2 Specialemphasis is placed on the small cor- 

porate employer whose pension plan has been funded 

partially or wholly through life insurance contracts. 

Most employers want to termi’nate their pension 

plans because of the expense involved in funding and 

administering the plan. If the employer would like to 

continue the plan but is temporarily unable to afford 

the expense i’nvolved, the employer should consider 

a cessation of benefit accruals. The Internal Revenue 

Service National Office has established the following 

"hot line" to help employers consider alternatives to 

termination: (202) 566-4300. The PBGC and, in 

the case of a plan funded through life insurance, the 

insurance company and its agent will also provide help 

in finding alternatives to the termination of the plan. 

Is the Plan Covered by Title IV of ERISA? 

If the employer has decided to terminate its plan, 

it is necessary to determine whether or not the plan is 

covered under the termination provisions of Title IV of 

ERISA. In general, the termination provisions apply 

to "defined benefit" plans qualified under the Internal 

Revenue Code? A defined benefit plan is one which 

1 29 U.S.C. § 1301, et seq. 

2 The practitioner should be aware that a pension plan is 

considered voluntarily terminated if it is amended in such a 

way as to change the plan into an individual account plan 

such as a profit sharing or money purchase pension plan. 

ERISA § 4041(f), 29 U.S.C. § 1341.(.f.) .... 

a ERISA § 4021(a), 29 U.S.C. 1321(a). Section 4021(a) 

promises a certain level or amount of benefits at re- 

tirement, such as an annuity which is a percentage of 

the employee’s average compensation over the five 

years preceding retirement. 

Title IV exempts individual account plans, such 

as profit sharing, stock bonus or money purchase pen- 

sion plans.4 An exemption is also provided for plans 

which have never had more than 25 participants since 

September 2, 1974 (the enactment date of ERISA) 

and which are maintained by professional service 

employers? A professional service employer is any 

entity owned by persons engaged in the practice of 

medicine, law or another recognized profession and 

through which they engage in their respective pro- 

fessions.6 While a number of other exemptions are 

provided, they will not apply to most pension plans.’ 

The Funding Status of the Plan 

The primary consideration for the employer with 

respect to termination is the status of plan funding. If 

the assets of the plan are insufficient to meet the 

specifies coverage for two categories of plans: 

(1) those which have received a favorable determination 

letter from the Internal Revenue Service as to their 

qualified status and 

(2) those which have in practice for the past five years 

met the requirements for a qualified plan under the 
Internal Revenue Code and which are maintained by 

an employer or employee organization affecting com- 

merce. 

The PBGC is apparently of the opinion that a prototype plan 

which has received IRS approval brings the adopting em- 

ployer under category 1 even if the plan has not been, main- 

tained by the employer for five years and the employer has 

not requested an,individual determination from the IRS. 

4 ERIS,~ § 4021(b)(1), 29 U.S.C. § 1321(b)(1). 

~ ERISA § 4021 (b) (13), 29 U.S.C. § 1321 (b) (13). 

6 ERISA § 4021(c) (2), 29 U.S.C. § 1321 (c) (2). 
~ These include government plans, church plans, unfuncied 

deferred compensation plans for a select management group 
and plans established and maintained outside the United 
States. ERISA § 4021(b), 29 U.S.C. § 1321 (b). 
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present value of the benefits guaranteed under Title 

IV of ERISA, the plan and its assets may be taken over 

by the PBGC. The PBGC, through which the guaran- 

teed benefits are insured, will then have recourse 

against the terminating employer for the lesser of ( 1 ) 

the funding deficit, or (2) 30% of the employer’s net 

equity.8 If the plan is overfunded, the excess can be 

returned to the employer, provided that the plan docu- 

ment permits such a reversion.9 

The only way to determine whether or not the plan 

is sufficiently funded is to prepare an actuarial analysis 

of the benefits provided by the plan in the event of 

termination. Such an analysis will determine the pres- 

ent value of each participant’s guaranteed benefits 

SERISA § 4062(b)(2), 29 U.S.C. § 1362(b)(2). The 
PBGC is instructed by Title IV to eventually provide and 

administer a program to fully insure employers. ERISA 

§ 4023, 29 U.S.C. § 1323. Until such time as that program 

is in operation the above liability limits apply. 

9 ERISA § 4044(d), 29 U.S.C. § 1344(d). 

under Title IV. Azn actuarial analysis must be pre- 

pared in order to terminate the plan anyway, and it is 

desirable to find out the funding status as soon as 

possible. In order to minimize additional actuarial 

work, the analysis should be computed as of the pro- 

posed termination date. 

If the employer has retained an actuary for the 

plan, the analysis should be no problem. Many small 

employers who have funded their plans partly or 

wholly through insurance have relied upon the insur- 

ance company for actuarial service. Because of the 

considerable backlog of such work and the apparent 

low priority placed upon termination analyses, it 

might take as long as several months to receive the 

completed analysis from the insurance company. 

In order to speed up the process, the employer 

should consider retaining an actuary to do the analysis 

and might, in an appropriate case, try to complete 

the actuarial analysis on its own. If the plan provides 

for the reversion of residual assets to the terminating 

employer, either course might result in considerably 

increasing the amount of the reversion to the em- 

ployer. This results from the fact that insurance com- 

panies have historically been conservative with re- 

spect to funding formulas a’nd actuarial tables. By 

using more liberal assumptions, such as a higher in- 

terest rate, a lower present value for the benefits prom- 

ised participants will be computed. 

The employer that attempts its own actuarial analy- 

sis should have a thorough understanding of the bene- 

fits formulas in the plan and should work closely with 

the case officer assigned by the PBGC. While this 

course can save both time and money, the employer 

should be advised that errors in the analysis might 

result in liability to some plan participants. 

The Termination Procedure 

The first step in the voluntary termination proce- 

dure is for the plan administrator (who is usually the 

employer or a plan committee) to file a Notice of 

Intent to Terminate with the PBGC at least ten days 

prior to the proposed termination date.a° The infor- 

mation required to be in the Notice is set forth in the 

Code of Federal Regulations at 29 C.F.R. § 2604.4 

(1977). These regulations specify 26 separate items 

with several of the items containing subparts. 

Most employers will want to terminate their plans 

soon after the decision to terminate is made, but prob- 

ably they will not have assembled all of the informa- 

tion necessary for the complete Notice. A termination 

a0 ERISA § 4041(a), 29 U.S.C. § 1341(a). 
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date can quickly be established, and benefit accruals 

stopped, by filing an abbreviated notice consisting of 

the name and address of the terminating employer, 

the name of the plan administrator, the name of the 

plan and the proposed termination date. The PBGC 

will usually agree to the proposed termination date if 

the plan administrator requests an extension of time 

to complete the filing a’nd agrees to extend the 90-day 

period set forth in ERISA Section 4041(a)11 during 

which the plan administrator is prohibited from dis~ 

tributing assets. The regulations require that the re- 

quest be accompanied by written and executed dupli- 

cate agreements to extend the 90-day period if the 

PBGC grants an extension for filing the Notice.12 

When the PBGC case officer is satisfied that a com- 

plete Notice of Intent to Terminate has been filed, an 

administrative termination date will be established. 

The plan administrator is prohibited from distributing 

assets until he either receives a Notice of Sufficiency 

from the PBGC or 90 days have passed. The 90-day 

period can be extended by agreement with the plan 

administrator or by court order. The practical effect 

of the extension provisions is to prevent distribution of 

the assets until PBGC approval is received. 

Title IV requires the PBGC to determine whether 

or not the assets of the plan are sufficient to discharge 

all obligations of the plan with respect to basic guar- 

anteed benefits. In order to do this, the plan adminis- 

trator must submit a proposed allocation of the as- 

sets among the participants which is consistent with 

the order of allocation set forth in Section 4044(a) 

of ERISAY The allocation will be based on the actu- 

arial analysis already discussed. 

If the PBGC determi’nes that the assets are not 

sufficient to meet the plan liabilities, the PBGC may 

then petition a federal district court for the appoint- 

ment of a trustee to administer the plan. If the PBGC 

is satisfied that the assets are sufficient, the case officer 

will usually prepare and send a certificate to the plan 

administrator. The certificate is to be executed by the 

administrator and promises, among other thi’ngs, that 

the administrator will provide the plan participants 

with certain information, that the distribution will be 

pursuant to Section 4044 of ERISA, and that the ad- 

ministrator will distribute all assets within 90 days 

after receiving a Notice of Sufficiency. Upon receiving 

the executed certificate, the PBGC will issue a Notice 

~ ld. 

1229 C.F.R. § 2604.4(d) (1977). ~ - 

13 29 U.S.C. § 1344(a) 

of Sufficiency. The plan administrator may then pro- 

ceed to distribute the assets of the plan. 

The Role of the Internal Revenue Service 

It is usually advisable to apply to the Internal 

Revenue Service (IRS) for a "determination upon 

termination" as to the qualified status of the plan.TM 

This is basically a determination by the IRS that in 

practice the plan has not become discriminatory in 

favor of highly compensated participants and has 

therefore remained qualified. Such a determination is 

important because favorable tax treatment is available 

for persons who receive distributions from qualified 

plans. 

A determi’nation from the IRS is requested by sub- 

mitting IRS Form 5310. Internal Revenue Service 

News Release IR-1784 states that unless a copy of 

the Notice of Sufficiency is attached to the applica- 

tion, a determination will not be effective if the 

PBGC later changes the allocation of assets. Form 

5310 should therefore not be submitted until the 

Notice of Sufficiency has been received. It may take 

longer than 90 days to receive the determination from 

the IRS and this will extend beyond the period dur- 

ing which the plan administrator has promised in the 

plan administrator’s certificate to distribute plan as- 

sets. The PBGC routinely grants extensions of the 90- 

day period; therefore, the delay in receiving IRS 

approval should cause no problem. 

If the plan is found to be discriminatory, the IRS 
will normally request a reallocafion of plan assets. A 

reallocation by the IRS to avoid discrimination will 

override the otherwise mandatory allocation provi- 

sions?~ Potential discrimination for a plan less than ten 

years old can be detected by applying limits set forth 

in regulations under the Internal Revenue Code?~ 

These regulations have been drafted into most plans 

and will, therefore, have to be applied to the allocation 

of plan assets. So that the allocation submitted to the 

IRS will not differ from that submitted previously to 

the PBGC, possible discrimination should be checked 

early. 

Distribution to Participants 

Except for amounts attributable to a participant’s 

14 Even if a request for a determination upon termination is 

not submitted, I.R.C. § 6057(b)(3) requires the plan ad- 

ministrator to notify the IRS of termination. The requirement 

applies to all qualified plans and not just those subject to 

Title IV. 

is ERISA § 4044(b) (4), 29 U.S.C. § 1344(b)(4). 

~o Treas. Reg. § 1.401-4, T.D. 6675, 1963-2 C.B. 151. 
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own contributions, the entire distribution from the 

plan will normally be recognized as ordinary income 

in the year the distribution is received. Two exceptions 

to this rule are the favorable "lump sum" and "roll- 

over" treatments permitted under Internal Revenue 

Code § 402. 

The rollover provisions permit a plan participant to 

avoid the recognition of income by transferring his or 

her distribution (except for amounts attributable to 

the participant’s own contributions) to an individual 

retirement account, an individual retirement annuity, 

U. S. Treasury retirement bonds or another qualified 

plan. In order to be eligible for the rollover provisions, 

the participant must receive the entire balance to his 

or her credit within one taxable year and complete 

the rollover within 60 days after receiving the dis- 

tributionY The PBGC has prepared a booklet de- 

scribing tax-free rollovers which can be ordered with- 

out cost and distributed to the participants. 

A discussion of lump sum treatment is beyond the 

scope of this article. Suffice it to say that in the case of 

a termination, lump sum treatment is particu.larly rele- 

vant for plan participants over the age of 59.~. Such 
participants should be urged to seek their own tax 

counsel. 

Because both the lump sum and rollover provisions 

require that a participant receive the entire balance 

to his or her credit within one taxable year,~8 the em- 

ployer should avoid directing the plan trustee to make 

more than a single distribution to each participant. 

However, there are two possible incentives for splitting 

the distribution. Some plan assets may be in cash and 

available for distribution while the liquidation of other 

assets, such as life insurance contracts, may have been 

delayed. A second situation is encountered if the plan 

administrator cannot quickly reach agreement with 
the PBGC as to the allocation of part of the assets. 

The PBGC will normally approve, and the case of- 

ricer might even suggest, that the distribution proceed 
with i"espect to the uncontested portion of the alloca- 

tion. If more than one distribution is made to a plan 

participant and those distributions straddle two tax 

years, the lump sum and rollover treatments will be 

lost. 

In the case of many small employers, officers and 

stockholders often serve as trustees for the plan. This 

is especially true when the plan is entirely funded by 

life insurance and the only assets of the plan are life 

insurance contracts. As trustees making the distribu- 

1, I.R.C. § 402(a)(5). 

18 I.R.C. §§ 402(a) (5) (A) (i),(e) (4). 

tion, they will be obligated to complete an IRS Form 

1099-R for each participant. This form serves the 

same function as the W-2 form. One copy provides 

the participant with a statement of the distribution 

and another copy-reports the distribution to the IRS. 

Some of the persons entitled to a distribution at 

termination will often be former employees. If the 

employer is having ’difficulty locating such a person. 
some help can be obtained from the Social Security 

Administration, Bureau of Data Processi’ng, Bklti- 

more, Maryland 21235. A letter to the person entitled 

to the distribution should be placed in a plain, un- 

sealed envelope with the person’s name and social 

security-number typed on the front. This should be 

mailed to the above address along with a check or 
money order for $3 and a cover letter stating that the 

person cannot be located and that the person does not 
know that he or she is currently entitled to an asset. 

The Social Security Administration will search its 

employer files and forward the letter to the person’s 

current employer. 

The Reversion of Residual Assets to the Employer 

ERISA Section 4044(d) permits a reversion to the 

employer of residual assets after the satisfaction of all 

plan liabilities i[ the plan provides for such a distribu- 

tion. If the employer would like to have residual assets 

revert and the plan does not contain appropriate 

language, the plan should be amended prior to ter- 

mination. 

If the plan contains language to the effect that it 

may not be altered or amended in order to divert trust 

corpus or income to any purpose other than the ex- 

clusive benefit of the plan participants, a subsequent 

amendment to the effect that residual assets may be 

returned to the employer rather than distributed to 

plan participants might not succeed. The PBGC re- 

cently challenged such an amendment in the case of 

In Re C. D. Moyer Company Penston Trust, No. 

77-2268 (E.D.Pa., Filed Nov. 1, 197’7). The Court 

decided this case in favor of the employer on the 

theory that contributions in excess of the amount 

necessary to fund the promised pension benefits were 

simply not part of the trust corpus and therefore could 

be returned to the employer. This case has been ap- 

pealed by the PBGC. 

Conclusion 

As the burden of Social Security taxes continues to 

increase, more employers with pension plans may de- 

(Continued on page 22) 
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ALAN E. KURLAND 

Doesn’t Anybody Trust Lawyers? 

D ’O you sometimes wonder, as I do, whether lawyers 

will ever do something that will not be regarded 

with suspicion and will be recognized as a selfless act? 

I have spent a career working in public relations and 

a sizeable chunk of a career with lawyer public rela- 

tions, and I am just about ready to co’nfess that, no 

matter what lawyers do that is good, there is no way 

that people are going to trust them. 

Take the issue of lawyer specialization, for example. 

Controversial, yes. Good arguments pro and con, yes. 

But one point raised by opponents surprised me and a 

lot of people: Specialization plans would discrimi’nate 

against young lawyers in favor of older lawyers, since 

they require specified numbers of years in practice and 

permit grandfathering. Certainly, some lawyers may 

turn specialization to their own economic self-i’nterest. 

But the principle is sound and designed to meet a per- 

ceived public need. 

I have seen similar comments about other public- 

service programs of the bar. One commentator recently 

wrote : 

"On the ABA’s terms, what it does is in the public 

i’nterest. Its studies and its lobbying are built around 

the general goal of extending legal services to more 

people . . . which theoretically would be doing them 

a great favor. The ABA’s stand on public-interest law- 

yers is to pay them more so the public can have the 

quality representation. Mental health? The ABA wants 

to give the mentally ill the right to hire lawyers. 

Judicial salaries? Higher ones will improve the quality 

of American justice. If you believe that the more 

lawyers (and the better paid) the better, it’s logic you 

can’t argue with. And the ABA’s public-interest aura 

EDVrOR’S NOT~:: This article first appeared in the 
Bar Leader in the July-August, 1977, issue. It is re- 

printed here with permission, which is gratefully 

acknowledged.                  ~ - 
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is infinitely helped in achieving its goals, now that 

lobbyists and special interests are in disrepute." 

And a recent newspaper editorial criticized the 

ABA’s position advocating payment of lawyers’ fees 

for persons involved before federal regulatory agen- 

cies. The fact that fees would be reimbursed, according 

to the paper, "makes the ABA proposal sound consid- 

erably less noble and altruistic. In fact, it makes it look 

like a full-employment scheme for some lawyers." 

What is this all about? Do lawyers have to wear 

hairshirts or pinstriped tar-and-feather suits before 

people will become convinced that their motives are 

not all selfish? Why do people look for a smoking 

gun i’n every lawyer’s hand? 

If the ABA and so much of the organized bar were 

not deeply involved in mental health, correctional re- 

form, public-interest law practice, specialization, com- 

pulsory continuing legal education, and scores of other 

issues and questions, the critics would say that lawyers 

were playing "the same old reactionary game." 

Since the beginning of time, the bar has been ac- 

cused of playing the ostrich, fighting progress, moving 

too slowly. Now that lawyers have acted genuinely in 

the public interest, the critics attack destructively and 

seek all ki’nds of ulterior motives. 

Most of the critics have never been within miles of 

a bar association and are typical of the person who 

snipes from outside without knowing, or caring to 

know, what hapens within an institution. These people 

(Continued on page 22) 



WILLIAM GAINES ELLYSON 

LEGAL ETHICS: THE SUM OF ITS PARTS 

One of the results that your Cominittee on Pro- 

fessional Responsibility hopes to achieve by this column 

is some dialoglle between members of the Bar and the 

Co.mmittee. We have received some favorable general 

response to the articles; however, there hat been very 

little specific response to issues. 

I have a very personal stake in our continued re- 

quest for response to these articles. I was directed by 

the Ethics Committee to prepare and edit one year’s 

worth of these articles (four articles in all), and I 
had perceived the job as being primarily editing your 

comments a.s they flooded in in response to hypotheti- 

cal situations and issues. I fear that I may run bone 

dry of ideas if I do not have some specific input from 

the readers of this column. I have very little else to 

say on the subject of Ethics, and have even had to 

resort to philosophy, as you will see, to fill this space. 

Please respond to me, P. O. Box 1640, Richmond, 

Virginia 23213. 

Good news for the negligent : In my last article, the 

question was raised : is simple negligence on the part of 

a lawyer a violation of disciplinary rule 6-101 (a) (3), 

which states that a lawyer shall not neglect a legal 

matter entrusted to him? The November issue of The 

American Bar Association Journal contains an ex- 

cellent discussion of Canon 6, including a citation 

to American Bar Association Informal Opinion No. 

1273, which states that the word neglect, "... has 

been interpreted to mean indifference and consistent 

failure to carr,v out the obligations the lawyer has 

assumed to his client or a conscious disregard for the 

responsibility owed to the client. Neglect in this sense 

is usually evidenced by more than a single act or 

omission and is different from the concept of negli- 

gence. 

William Gaines Ellyson is a partner in the law 
firm of Bell. Ellyson, Wilkins & Baliles in 
Richmond, Virginia. He received his B.A. from 
Trinity College, Hartford, Connecticut, in 1963 
and his LL.B. from the T. C. Williams School 
of Law at the University of Richmond in 1966. 

At the annual meeting of the Association last month 

in Williamsburg, I attended a symposium on the 

effects of the Bates case on Canon 2, specifically, the 

future impact of advertising o.n the profession. 

As I recall, the panel was composed of lawyers from 

both sides--those who thought that the Bales case was 

a "good thing," and those that did not. I really wasn’t 

paying that much attention, because I have always 
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been somewhat confused about my own point of view 

on advertising in the profession; however, I did hear 

one of the proponents of advertising make the follow- 

ing, rather interesting, argument: It is, he said, some- 

what absurd that society permits and expects any re- 

tail businessman, regardless of his education, criminal 

record, or his ability to choose right from wrong, to 

advertise, while lawyers, who for the most part have 

been educated for four years in college and three 

years in law school, have undertaken and passed a 

rigorous test of their legal knowledge, and whose 

character has been scrutinized by a blue chip State 

panel, are not allowed to hold forth their.wares to the 

public (at least not until the Bates case). 

This was an interesting way to look at lawyers, I 

thought. The subjects of advertising, solicitation, and 

the like seem to me at times to be a mixture of the 

undefinable and the unenforceable. Why not set the 

lawyer free of these considerations? Why not let the 

lawyer, the well-educated officer of the court, choose 

his own paths to the public? Malpractice suits are so 

common now that perhaps we could rely solely on the 

laws of contract and tort to regulate the profession 

and throw out the Code of Professional Responsibility 

in its entirety. After all, is not the Code in large part 

aimed toward the protection of the lawyer’s economic 

monopoly against non-lawyers and other lawyers? 

I do not really believe that the Code of Professional 

Responsibility is primarily self-protective, but for a 

moment, during that symposium, I considered that 

point of view, which is probably the point of view of a 

healthy percent of the public including a good many 

lawyers. Surely the Gold[arb case and the Surety Title 

case have not helped our public image or self-esteem. 

I wonder if we should not take another, more positive, 

view of ourselves. 

Suppose, for a moment, that Beings from a distant 

galaxy, sifting through the ruins of our society, were 

to come across a fragment of our Code of Professional 

Responsibility and try to understand our profession 

by reading Canon 2. They might decide that its 

prohibitions against freedom of advertising and solicit- 

ing were primarily anti-competitive and monopolistic, 

but they would be forced to take a larger view as they 

read that Canon in its entirety. 

As a whole,, they would discover that Canon 2 also 

mandates that a lawyer shall not charge or collect an 

excessive fee from a client; that if the lawyer has ac- 

cepted employment in a particular matter, he may 

withdraw only under certain specific circumstances-- 

one of which is not his client’s simple inability to pay 

the bill; that if he is permitted to withdraw, the 

lawyer must refund all unearned advances; and that, 

if the lawyer has not been paid at all for his work, he 

probably should not sue his client for the fee. 

The Beings from outer space would have to con- 

clude one of two things: either that the practice of 

law on the Planet Earth was economically suicidal, or 

that a license to practice law was such an instrument 

of power that it had to be severely restricted. Those 

Beings would never guess that the Code of Professional 

Responsibility was imposed upon lawyers by them- 

selves. 

I think we can take a certain amount of pride in 

our Code of Professional Responsibility. As a profes- 

sion, we have recognized that our education and 

qualifications have permitted us to obtain a license 

which is inherently so powerful that we must restrict 

our own use of it, both for the good of society and for 

the good of our profession. We cannot permit ourselves 

to range at will among the public, choosing for our- 

selves the limits of our power. The license to practice 

law in our society can be compared with no other 

license in its potential for influence over other mem- 

bers of society. Society has a vested interest in the 

nature of this license, and any liberalization of the 

license should be carefully considered. 

Perhaps we should stop being simply defensive 

about public criticism and show more of the leader- 

ship that we are licensed and educated to provide. As 

a profession, we tend to single out one aspect at a 

time of our Code of Professional Responsibility for 

analysis, usually when the courts or the press bring 

that ~pect to the attention of the public. We should 

know better--we would never help a client compre- 

hend a complicated matter by analyzing for him only 

one element of the matter. Why do we seem to en- 

courage the public to understand us on an element by 

element basis? By taking this approach, are we not 

subordinating our responsibility to fully advise the 

public, our ultimate client, to a defensive need to ex- 

plain ourselves? 

Viewed as a whole, as the sum of its elements, the 

Code of Professional Responsibility is an extremely re- 

sponsible document. The public does not know this, 

and I wonder, sometimes, if we realize it ourselves. 

2O 



CBook  Review& 
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Federal Rules o[ Evidence Manual, Saltzburg and 

Redden. The Michie Company (2d Edition, 

1977). 

When the new Federal Rules of Evidence were 

signed into law by the President of the United States 

on January 2, 1975, there were few trial lawyers or 

evidence teachers who did not tremble at least a little 

at the prospect of dealing with a new, uninterp¢eted, 

and sometimes very complicated, statutory code of 

evidence. It was generally recognized that the Federal 

Rules would have a tremendous influence on’the prac- 

tice of law, not only in the Federal courts but through- 

out the American legal system, and not a few of us 

wondered during those cold Januai’y.days how we were 

ever going to find the time, much less the ability, to 

study and master the Federal Rules before they became 

effective in July. 

At that dark hour help appeared in the form of 

the Federal Rules of Evidence Manual, authored by 

Kenneth R. Redden and Stephen A. Saltzb.urg and 

published by the Michie Company. Not a few of us 

owe the preservation of our respective sanities to this 

remarkable volume, in which Profs. Redden and Saltz- 
burg analyzed and explained the Federal Rules, and 

even courageously attempted to predict probable fu- 

ture interpretations. It was a beautifully conceived, or- 

ganized, and executed reference work, whose value to 

both the bench and bar has been immeasurable. 

Now these same authors have produced a second 

edition, thereby performing the near-impossible by im- 

proving upon what was already a brilliant effort. The 

new edition, in their own words, afforded them the 

opportunity to 

"expand our Editorial Explanatory Com- 
ments on each Rule in light of the decided 
cases and to cite important cases in the 
Comments; to refer to our Comments in our 
discussion of decided cases or recent com- 
mentaries without fear that the reader would 
find constant cross-referencing between 
Manual and (a pocket-part supplement) to 
be irritating; to answer questions posed by 

Judges and practicing lawyers clearly and 
without repetition; to improve some of the 
experimental features of the First Edition." 

All of these things they have done, and more. Like 

the first edition, the second edition includes a discus- 

sion of the background steps which led to enactment 

of the rules; a section on related statutory ’and regula- 

tory provisions, e.g., the Federal Rules of Civil and 

Criminal Procedure; an essay on the relationship of 

the new rules and the Common Law; a bibliography 

of source materials; and, of course, the text of the 

Rules themselves, accompained by the notes and re- 

ports of the various judicial and congressional com- 

mittees and the invaluable explanatory comments of 

the editors themselves. 

In addition, two new parts have been added to the 

book: a section setting forth the rules approved by the 

Supreme Court but rejected by Congress, and a chart 
cross-referencing the Federal Rules with the evidence 

codes of the seven states which have enacted rules of 

evidence based upon the Federal Rules. 

To my mind, however, the most significant new 

feature of the second edition is found in the discussion 

following the text of each individual rule, in which 

Profs. Saltzburg and Redden have added a section 

dealing with "Recent Developments." In this section 

are collected and discussed recent Federal and state 

cases interpreting the rules, and an "annotated com- 

mentary" portion lists and describes significant law 

review articles and other textual materials dealing 

with the rules. This feature will be of exceptional value 

to practitioners seeking an authoritative interpretation 

of a specific rule or portion of a rule. 

In addition, the authors have expanded and up- 

dated their own explanatory comments following the 

text of each rule. This excellent feature of the first 

edition has been made even more valuable as Profs. 

Saltzburg and Redden analyze and interpret the Rules 

in light of decisional and statutory developments which 

have occurred since the first edition appeared. This 

material alone justifies the decision of the authors and 

publishers to produce a second edition. For the lawyer 
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seeking to understand the scope and application of a 

particular rule, the comments are worth their weight 

in gold. 

In summary, then, the second edition of the Federal 

Rules of Evidence Manual may be described as a 

smashing success. The new features, the additional 

guidance from the authors made possible by case and 

statutory developments since 1975, and the obvious 

willingness of the authors to engage in the risky busi- 

ness of prediction in order to be of maximum assistance 

to the book’s users, all make this volume a unique 

and invaluable addition to anyone’s law library. 

We have come to expect the best from these two 

gentlemen. As usual, they have delivered it. 

C. E. F. 

Representing the Employer... 

(Continued [rora page 17) 

Doesn’t Anybody Trust Lawyers ?... 

(Continued [rom page 18) 

cide to abandon entirely to the Federal government 

the job of providing retirement benefits. An employer 
that terminates its plan should be prepared at the 

outset for a lengthy termination procedure and should 

be advised that termination could precipitate funding 

liabilities that could otherwise be spread over a num- 

ber of years. The potential liability and the task of 

termination are also factors for the practitioner to 

consider when counseling a client on the advisability 

of establishing a pension plan. 

have no desire to go any deeper than the surface, to 

obtain more than superficial understanding. 

They do not read books; they write them. They 

would prefer to give a speech than engage in a reasoned 

argument. They are content to read only the head- 

line, rather than absorb the story to the last paragraph. 

I suppose we will always be i’nfested by a plague 
of snipers. But it is important that lawyers continue 

to involve themselves in professional and social issues 

and to be unintimidated by destructive criticism. 
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The winter iMeeting 

The Virginia Bar Association’s 1978 Winter Meet- 

ing was marked by greater committee participation 

by members than has been the case for many years. It 

was also marked for the second straight year by snow 

storms and icy roads which forced many members in 

the northern and western parts of Virginia to cancel 

their trip to Williamsburg for the two-day session 

January 13 and 14.                       .~ 

President-Elect Edward R. Slaughter, Jr. of Char- 

lottesville took over the. leadership of the Association 

from outgoing President A. Hugo Blankingship, Jr. of 

Fai.rfax. The membership selected Jesse B. Wilson III 
of Fairfax president-elect for 1978, re-elected A. Ward 

Sims of Charlottesville secretary-treasurer, and named 

three new members to the Executive Committee: 

John F. Kay, Jr. of Richmond, member at-large; 

Lewis M. Costello of Winchester, for the Blue Ridge 

District; and Thomas R. Watki’ns of Hampton, for 

the Tidewater District. 

Records continue to be set in the admitting of new 
members. One hundred thirty-three lawyers were 

elected to membership upon recommendation of the 

Admissions Committee, showing the results of a 

months-long membership campaign. 

Committee Work Improving 

Members of the Committeee on Legal Ethics and 

Professional Responsibility plan to spend the next 

year working to improve the image of the legal pro- 
fession in the minds of the public. In a report to the 

Executive Committee, committee vice-chairman Ran- 
dolph W. Church, Jr. of Fairfax expressed concern 

about the results of the Hart Survey, which reported 

that a majority of Virginians feel there are too many 

unethical and dishonest lawyers and that lawyers 

charge too much for their services. Church said the 

committee felt that there were some reforms that were 

needed, but also felt that much of the public dissatis- 

faction with lawyers stems from ignorance of how the 

profession really operates. The committee is consider- 

ing a recommendation that non-lawyers be included 
on panels that hear complain’ts against attorneys. 

Duncan Cocke, chairman of the Tours Committee, 
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announced that the committee hopes in the future to 

offer more tha’n the stock travel package of accom- 

modations, transportation and. meals, by combining 

these elements with professional and social interchange 

with lawyers and jurists in other countries. Although 

no specific recommendation has yet been made, Cocke 

indicated that last year’s highly successful trip to Lon- 

don and Edinburgh may lead to other regularly 

scheduled trips to Great Britain. 

The Committee on Honoring Members and Judges 
has received some criticism of the elimination of writ- 

ten memorials for deceased members. Chairman Stuart 

B. Campbell, Jr. reported that the committee is in- 

vestigating alternative ways to honor departed mem- 

bers. 

Thomas R. Watkins and Robert Boyd of the Com- 

mittee on the Judiciary will explore the political cli- 

mate of the Old Dominion to see if it will be more 

favorable next year in regard to legislation to eliminate 

political considerations from the selection of judges. 

Watkins said a fresh approach is needed in the future, 

despite support for the concept from Governor John 

N. Dalton, since legislation to establish some form of 

judicial nominating commission has been killed in 

every recent legislative session. 

The Bar Association has made a pledge of coopera- 

tion with Virginia’s four law schools through the Com- 

mittee on Legal Education and Admission to the Bar. 
The Association has made a commitment "to provide 

volu’nteers from the membership to lecture on ethics 

and related courses in the coming year. 

Members of the VBA’s Taxation Committee last 
summer recommended merging with the Virginia 

State Bar’s own Tax Committee. Chairman George 
B. f_,ittle reported that sentiment for merger is still 

strong, despite possible "political ramifications." Little’s 

group has established a liaison committee with the 

State Bar Tax Committee in hopes of eliminating 

"duplication, frustration and confusion in tax law," 

as Little put it. This liaison committee will function 

as a joint tax task force to stu.dy possible reforms of 
the State’s tax scheme on levies, assessments and re- 
view. 

The Continuing Legal Education Committee plans 
to publish and distribute a manual on administrative 

law in Virginia, concentrating on practice before the 

State Corporation Commission, the Alcoholic Bever- 

age Control Board and a few other major agencies. 

Publication is expected by the winter of 1979. 

Several VBA committees are being phased out or 

merged with other committees, in an attempt to 





streamline the committee structure. Director of Com- 

mittee Activities John Ritchie said that twenty-one 

regular committees and nine special committees will 

be operating in 1978. 

Outgoing President Blankingship, in his final report 

to the Association, lauded the efforts of the Associa- 
tion committees befdre and during the Winter Meet- 

ing. 

"Our committee work," said Blankingship, "under 
the coordinating supervision of Dean Ritchie, shows 
for the first time a real promise of effectiveness to im- 

plement the Association’s efforts at law reform." 

Ambassador Discusses Extraterritoriality 

British Ambassador Peter Jay enlivened the candle- 

lit Colonial style Winter Banquet by discussing Ameri- 

can attempts to impose U. S. corporate and anti-trust 

laws on corporations established in other nations. 

Jay referred to recent attempts by American courts 

to apply U. S. law to actions of British companies in 

which American companies hold controlling interests, 

saying these decisions "conflict with what we believe 

to be the principle that nations have jurisdiction in 

their own territories." 

In a press conference before the banquet, Jay told 

reporters that circumstances can arise whereby "if an 

individual does one thing, he’ll be breaking the laws 

of Britain, and if he doesn’t do it, he’ll be breaking 
the laws of the United States." 

Advertising 

One other special presentation stirred the interests 
of both members and reporters. 

"Plop, Plop, Fizz, Fizz,. Advertising Is Where It 
Is," a program put on by the Young Lawyers Section, 

examined the future course of lawyer advertising. 

There was surprising consensus among the panelists 

that advertising is now a permanent part of the legal 

profession. The divergence appeared on the i~sue of 

what kind of advertising best serves the profession and 
the public interest. 

S. Shepherd Tate, president-elect of the American 

Bar Association, insisted that unrestricted legal ad- 

vertising would lead to abuses by some lawyers. But 

he acknowledged that under the Canons of Legal 

Ethics, lawyers have a positive duty to inform the 

public about the availability of legal services. Tate 

noted, though, that in the months following the U. S. 

Supreme Court’s decision on a_dv__ert_ising, few ads for 
attorneys have appeared. Tate said the scarcity is 
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because lawyers fear peer pressure, dislike the high 

cost of advertising, don’t feel the need for it, or are 

waiting for further clarification on what forms of 

advertising will be permitted. 

Alan B. Morrison of the Nader Litigation Group 

favored granting lawyers the right to use any type of 

advertising that wasn’t false or misleading. While 

acknowledging that open advertising could lead to 

abuses, Morrison said that is a danger in any free 

market situation. 

It will lead, he said, to "client-stealing--otherwise 

known as competition and free enterprise." 

Perhaps the most unexpected assessment of the 

situation came from New York advertising executive 

Peter Geer, who predicted that lawyer advertising 

will never be a major factor in the profession because 

advertising is more effective for goods than services, 

and even then is remarkably ineffective considering 
the amount of money it costs. 

Lawyer Competence Questioned 

Chief Judge Irving R. Kaufman of the Second 
U. S. Circuit Court of Appeals in New York took 

lawyers to task for being incompetent advocates. Re- 

ferring to a recent poll showi’ng that federal judges 

consider seven percent of all lawyers who appear 
before them to be incompetent, Kaufman said, "... 

(W) hen dealing with people’s lives, liberty and prop- 

erty, even one percent incompetency is a disturbi’ng 

statistic." 

Kaufman said that U. S. courts will not achieve 
justice until the legal system is revised to assure that 

litigants are represented by the most competent people 

practicing law. 

Progress on National Center 

Justice Paul C. Reardon, Conference Director of 

the National Center for State Courts, announced that 

the Center staff has begun moving into its new head- 

quarters building in Williamsburg. 

The Virginia State Bar presented the National Cen- 
ter with $3,000, and another $1,000 was presented by 

the Virginia Bar Fou’ndation. Another $3,000 was 

contributed by the South Carolina Bar Association, 

whose president, William Pope, presented the check 

to National Center officials during the Winter 

Meeting. 

Justice Reardon revealed that President Carter, 

U. S. Attorney General Griffin Bell, and U. S. Chief 

(Continued on page 29) 



 Announcements 

CLE Programs Announced 

Opportunities from the Joint Committee on Con- 

tinuing Legal Education of the Virginia State Bar 

and The Virginia Bar Ass6ciation. For further in- 

formation write: School of Law, University of Vir- 

ginia, Charlottesville, Virginia 22901. 

Schedule of Programs 

Subject/Date Location 

What Lawyers Should Know About the Juvenile Court 

May 12, 1978 ............................................ Richmond 

Third Annual Summer School for Lawyers 

May 25-31, 1978 ................................ Charlottesville 

Mechanics’ Liens 

Sept. 29 & 30, 1978 ............................ Charlottesville 

Evidence 

Oct. 12 

Oct. 13. 

Oct. 19 

Oct. 19. 

Oct. 20, 

Oct. 26. 

Oct. 27 

1978 .............................................. Abingdon 

1978 ................................................ Roanoke 

1978 .............................................. Staunton 

1978 ...................................... Tysons Comer 

1978 ............................................ Alexandria 

1978 ............................................ Richmond 

1978 ................................................ Norfolk 

Ninth Advanced Business Law Seminar 

Nov. 2, 3 & 4, 1978 ........ The Tides Inn, Irvington 

30th Annual Virginia Conference on Federal Taxation 

June 1, 2, & 3, 1978 .......................... Charlottesville 

Fourth Recent Developments in the Law Seminar 

June 22, 1978 .................................. Virginia Beach 

Advising Small Businesses 

Sept. 7, 1978 .............................................. Abingdon 

Sept. 

Sept. 

Sept. 

Sept. 

Sept. 

Sept. 

8, 1978 ................................................ Roanoke 

14, 1978 .............................................. Staunton 

14, 1978 .......................................... Alexandria 

15, 1978 .................................... Tysons Corner 

21, 1978 ............................................ Richmond 

22, 1978 ................................................ Norfolk 

PBS To Air YLS Supreme Court Film 

In recognition of Law Day, 1978, the Public Broad- 

casting Corporation will nationally air the Virginia Bar 

Association Young Lawyers Section film on the Su- 

prem~ Court on Sunday, April 30, 1978, at 4:30 p.m. 

The film will immediately follow the telecast of the 

United States Judicial Conferences film series entitled 

"Equal Justice Under Law," which begins at 3 p.m. 

Generally, at least 95 percent of the 275 PBS affiliate 

stations throughout the country air programs such a., 

these offered nationally by PBS to its affiliates. 
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oung, Lawyers Sectmn 

Chairman’s 

The Young Lawyers Section of the Association, 

chaired by James A. L. Daniel, of Danville, began 

1978 with the restructuring of the Section’s activities 
and the creation of several new committees. New 

By-Laws were adopted during the Williamsburg meet- 
ing and Alfred J. T. Byrne of Richmond and David 

C. Landin of Charlottesville were elected Chairman- 

elect and Secretary-Treasurer, respectively. These of- 

ricers and newly elected members of the Executive 

Committee, Edward D. Barnes, Richmond, James M. 
Turner, Jr., Roanoke, Eric E. Adamson, Front Royal, 

Michael D. Flemming, Arlington, Bernard C. Baldwin, 

Jr., Lynchburg and John Franklin, III, Norfolk, have 

been given additio.nal duties and responsibilities in 

coordinati.ng the various activities of the Section’s com- 
mittees. 

Charles F. Midkiff of Richmond has been named 

Administrative Assistant to the Chairman and will 
also chair a new committee which will submit an ap- 

plication for the Section in the American Bar Associa- 

tion Award of Achievement competitio.n in New York 

this summer. Mr. Midkiff will also serve as the repre- 

sentative from Virginia in the Award of Achievement 

judging for the American Bar Association. 
A Speaker’s Bureau Committee has been established 

to provide young lawyers willing to speak to various 

civic groups on legal issues such as wills, contracts, 

domestic relations and criminal law. This committee 
is chaired by Patricia M. Schwarzschild of Richmond 

and John H. Heard of Danville. 

Nell S. Kessler is working to develop a small claims 
consumer arbitration program on a pilot basis in the 

Richmond area. This committee is the outgrowth of 

a feasibility study Mr. Kessler conducted in this area 
last year as a member of the Special Issues and Pro- 

jects Committee. 
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James A. L. Daniel is a partner in the firm of 

Meade, Tate & Daniel, Danville, Virginia. He 
is a graduate of Princeton University and re- 

ceived his J.D. degree from the University of 
Virginia School of Law in 1970. 

One of the most ambitious undertakings of the Sec- 

tion this year is assisting in the publication of a Direc- 

tory ~utlining Committee affairs and activities for the 

Association. Alexander C. Graham, Jr., of Richmond 
is serving as Chairman of this committee and is work- 

ing closely with Alfred J. T. Byrne in completing what 

is hoped will be a most useful directory for the entire 

membership of the Association. 

A special effort is being made to involve law stu- 
dents throughout the state in the activities of the Sec- 
tion. Representatives of the state law schools have 

been invited to serve on many of the committees and 

to attend the meetings of the Section’s Executive Co.m- 

mittee and Executive Couucil. 

Particularly significant activity has been undertaken 
by several of the Section’s committees. The Environ- 

mental Committee chaired by Robert C. Goodman, 

Jr. of Norfolk has continued its contributions of re- 

search and drafting legislation for members of the 

General Asse~nbly in the area of environmental law. 

Thomas C. Brown, Jr. of Alexandria, chairman of 



the Law Day/Liberty Bell Award Committee, has 

planned events in commemoration of Law Day based 

on an examination and explanation of the General 

District Court system. 

As in the past, the Section will make special effort to 

attract new members for the Association. D. Eugene 

Webb, Jr., of Richmond is serving as Chairman of the 

Membership Committee and has planned state wide 

activities to ensure that new lawyers are made aware 

of the contributions and programs of the Association. 

Daniel A. Carrell of Richmond currently serves as 

chairman of the Youth and the Law Committee 

which is now constituted as a joint effort with the 

Young Lawyers Conference of the Virginia State Bar. 
This Committee has obtained an L.E.A.A. grant 

which will provid~ for a full-time staff director to 

work with local school districts in the implementation 

of law related education courses in our public schools. 

After several years of concentrated effort by the Sec- 

tion in this area, it is hoped that the State will soon 

have such courses in all public schools. 

The Section will pursue work in other areas 

through fifteen additional committees and will in- 

vestigate possible new projects through its Special 

Issues and Projects Committee. Young lawyers inter- 

ested in servih~"’~’~ one of the Section’s committees 

should contact James A. L. Daniel, P. O. Box 720, 

Danville, Virginia 24541. 

The Winter Meeting... 
(Continued [rom page 26) 

Justice Warren Burger are expected to attend the sec- 

ond national conference on the judiciary to be held 

in Williamsburg. 

The conference, entitled "State Courts: A Blue- 
print for the Future," will begin March 22, three 

days after the scheduled dedication of the National 

Center’s headquarters building. 

--D. BRIAN COSTELLO 
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Report of the Committee on 
Administrative Law 

Committee Reports 

To The Virginia Bar Association: 

At the mid-winter meeting last Janu- 
ary, I advised the Executive Committee 

of the Association that the Committee 

on Administrative Law was pursuing 
two projects. The first was a manual on 

practice and procedure before selected 

State agencies and the second regarded 

a model procurement code for the 

State of Virginia. During the interven- 
ing year, the Committee has devoted its 

energies to the preparation of the man- 

ual. Contact was made with Mr. Peter 

Manson on behalf of the Joint Commit- 

tee on Continuing Legal Education to 

ascertain whether that Committee would 

agree to publish such a manual. At Mr. 

Manson’s request, members of our Com- 

mittee prepared outlines on the initial 

four chapters of the manual relating to 
practice before the ABC Commission, 

the State Air Pollution Control Board, 

the State Water Control Board, and the 
State Corporation Commission. These 

outlines were transmitted to Mr. Man- 
son in September of 1977 and were pre- 

sented by him to the Joint Committee. 

I have been advised by Mr. Manson 

that the Joint Committee acted favor- 
ably upon our proposal and agreed to 

publish the manual and render us such 

technical assistance as we deemed nec- 

essary and appropriate. After we had 

submitted our outlines to the Joint Com- 
mittee, however, we were advised that 

the Virginia State Bar Committee on 

Administrative Law had made a similar 
proposal to the Joint Committee. The 

State Bar Committee was advised by 

Mr. Manson that we had already sub- 

mitted our proposal and outlines and 

suggested that the State Bar Committee 

contact me to determine whether the 

manual could be a joint undertaking by 
the two committees. The question of a 

joint undertaking was presented by me 

to Mr. Hugo Blankingship, President of 

the Association, for resolution. Pending 

resolution of this question, further work 

on the manual has been held in abey- 

ance. 

It is anticipated that once it is de- 

termined whether the manual will be a 

joint orsingular undertaking, it will 
take at least six months to draft the 

initial four chapters. It is the present 

intention of the Committee to ask ex- 

perienced practitioners and agency staff 

personnel to be the authors of the vari- 

ous sections of the manual. The Com- 

mittee members will act in an editorial 

capacity. Once the drafts are completed, 

they will be forwarded to the Joint 

Committee for printing and publication. 

During the past year, the Torts and 
Insurance Cordmittee of the Virginia 

Bar Association has had an opportunity 

to meet and confer on the proposed 

changes to Title 8 of the Code of Vir- 

ginia and to suggest changes therein to 

the Chairmen of the two Courts of 

Justice Committees. 

The Committee divided itself into 

three subcommittees to study three 

problems of possible concern to the Bar. 

One subcommittee has concerned itself 

with the study of’malpractice insurance 

coverage for attorneys and a separate 

report from that subcommittee hope- 

fully will be published in the Virginia 

Bar Association Journal in the form of 
an article by the chairman of the sub- 

.committee, J. Jay Corson, IV. The other 

subcommittees have been .looking into 

the question of whether the Torts and 
Insurance Committee should be a joint 

committee with the Virginia Trial 

Lawyers Association and the Virginia 

Association of Defense Attorneys and 
into the question of whether it would 

be appropriate to suggest any changes 

to the Supreme Court of Virginia in 

the Malpractice Review Panel rules. 

The last two subcommittees are-ex- 

pected to report at the meeting of .the 

Torts and Insurance Committee on Jan- 
uary 13, 1978. If the full Committee 

then concludes that action on either 

subcommittee report is appropriate, a 

formal recommendation can be made to 
the Association’s Executive Committee 

at the Annual Meeting. 

Respectfully submitted, 

Henry H. McVey, III, Chairman 

Report of the Committee on 
Banking and Commercial Law 

To The Virginia Bar Association: 

The Committee continued to monitor 

the developments in Electronic Funds 

Transfer during 1977, following the 

work of the Committee in 1976 while 

Bob Buford was chairman. 

Studies of various phases of E.F.T. 

were made, and written reports were 

_.f!_l.ed_with the chairman by Committee 

members, David Adams on "E.F.T. and 
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Crime" and Angus Macauley on "E.F.T. 

and Anti-trust." Michael Soffin filed an 

excellent paper on "Present Status of 

F.C.C.’s Holder in Due Course Rule" 

and "Virginia Consumer Protection 

Act." 

In the remainder of the year, we con- 

tinued to monitor E.F.T. and reviewed 

the report issued by the National Com- 

mission on E.F.T. We also reviewed the 

"Second Staff Report on the State Cor- 

poration Commission Recommendations 

of the Reallocation and Reorganization 

of Responsibilities." 

We felt it was not appropriate for 
our Committee to recommend a public 

position by the Association on the report. 

Respectfully submitted, 

Lawrence C. Musgrove, Chairman 

Report of the Joint Committe on 

Continuing Legal Education 

To The Virginia Bar Association: 

Continuing legal education continues 

to grow in Virginia with the presenta- 

tion of more programs and an increase 

in the number of lawyers registering for 

these programs. New approaches ini- 

tiated in the preceding year, such as 
the Summer School for Lawyers and 

the use of videotape in programming, 

were continued and developed further, 

and work on several new Virginia 

Lawyer’s Handbooks was begun. The 

work of the Committee has continued 

to receive a very favorable response 

from Virginia lawyers. 

Institutes, Seminars, and Lecturers. 

Since the last annual report to The 

Virginia Bar Association, the Committee 

has presented 13 programs, using 115 

lecturers. There follows a list of pro- 

grams presented and the lecturers for 

each. 

(1) What Every Lawyer Should 
Know About Securities Laws. A one day 

program was presented in conjunction 

with the Annual Winter Meeting of 

The Virginia Bar Association in Wil- 

liamsburg on January 13, 1977. Lec- 

turers were: Professor Harvey Frank, 

Marshall-Wythe School of Law, Wil- 

liamsburg; Robert L. Burrus, Jr., Rich- 

mond; Hugh L. Patterson, Norfolk; 

Francis T. Vincent, Jr., Washington, 

D. C.; John M. Fedders, Washington, 

D. C.; and Robert P. Buford, Rich- 
mond. One hundred and forty-nine at- 

torneys registered for this institute. 

(2) Seventh Annual Criminal Law 
Seminar. This seminar was presented at 

the Sheraton Motor Inn, Fredericks- 

burg, Virginia on February 25, 1977, in 



cooperation with the Section on Crimi- 

nal Law of the Virginia State Bar. Lec- 

turers were: Murray J. Janus, Rich- 

mond; Louis Koutoulakos, Arlington; 

Willard M. Robinson, Jr., Newport 

News; Honorable Robert R. Merhige, 

Jr., Richmond; and Robert G. Cabell, 

Jr., Richmond. Reno S. Harp, III, 

Richmond, was the Program Chairman 

and Moderator. Four hundred and three 

attorneys registered for the seminar. 

(3) The Seller and Consumer in 
1977--Pit]alls in Federal Regulations. 

A one day program presented in Abing- 
don, Salem, Staunton, Tysons Corner, 

Alexandria, Richmond and Norfolk dur- 

ing March, 1977. Lecturers were: 

Charles W. Best, Jr., Norfolk; Dewey 
B. Morris, Richmond; Stanley M. Frank- 

lin, Fairfax; Michael, L. Sot:fin, Rich- 

mond; John W. Edmonds, III, Rich- 

mond; Talfourd H. Kemper, Roanoke; 
Denis J. Brion, Williamsburg, and 

Marshall H. Earl, Jr., Richmond. Five 

hundred and tweny-six attorneys at- 

tended this program. 

(4) Estate Planning and Replanning 

Under the Tax Reform Act o] 1976. A 
one day institute presented in Roanoke, 

Abingdon, Staunton, Tysons Comer, 

Alexandria, Richmond, and Norfolk 

during April, 1977. Lecturers were: 

Michael Armstrong, Richmond; Lucius 

H. Bracey, Jr., Charlottesville; Stanley 

L. Samuels, Norfolk; Montgomery 

Knight, Jr., Norfolk; Harry J. Warthen, 

III, Richmond; James L. Boring, Fair- 

fax; Professor J. Rodney Johnson, T. C. 

Williams School of Law, Richmond; 

and John G. Rocovich, Jr., Roanoke. 
One thousand one hundred and sixty- 

nine attorneys attended this institute. 

(5) Second Annual Summer School 

]or Lawyers. From May 26 through June 

1, 1977, a special six-day summer school 

for lawyers taught by the faculty of the 

University of Virginia School of Law 

was held in Charlottesville. Members 

of the faculty participating were: Neill 

H. Alford, Jr., L. R. BeVier, Robert J. 

Condlin, Charles M. Davidson, Jr., 

Stanley D. Henderson, ,John A. C. 
Hetherington, Richard B. Lillich, Gra- 

ham C. Lilly, John N. Moore, Glen O. 

Robinson, Warren F. Schwartz, Mar- 
shall S. Shapo, Richard E. Speidel, 

Emerson G. Spies, G. Edward White, 

and Charles H. Whitebread, II. A total 
of seventy-eight lawyers attended the 

school for either a three-day session or 

the full six days. 

(6) 29th Annual Virginia Conlerence 

on Federal Taxation. A three day pro- 

gram was presented in Charlottesville 

on June 2, 3, and 4, 1977. Participants 

were: Byrle M. Abbin, Chicago, Illinois; Boyd, Charlottesville; Edward S. Graves, 

Bernard Barnett, New York, New York; Lynchburg; and Leigh B. Middleditch, 

Frank S. Berall, Hartford, Connecticut; Charlottesville. There was a record at- 

A. Hugo Blankingship, Jr., Fairfax, Vir- tendance at this program--a total of 

ginia; Andrew J. Casner, Jr., Bost~n~"--two thousand one hundred and sixty 

Massachusetts; Edwin S. Cohen, Char- 
lottesville, Virginia; Paul Farber, New 

York, New York; Thomas R. Frantz, 

Norfolk, Virginia; Joseph E. Gibson, 

Charlottesville, Virginia; Bertrand I. 

Ginsberg, Atlanta, Georgia; Lauch M. 

°Magruder, Jr., Jackson, Mississippi; Leon 

M. Nad, New York, New York; John S. 

Pennell, Chicago, Illinois; Theodore 

Romak, New York, New York; Toy D. 

Savage, Jr., Norfolk, Virginia; Sherwin 

P. Simmons, Tampa, Florida; G. Ber- 

nard Smith, Jr., Newport News, Vir- 

ginia; Joseph E. Spruill, Jr., Tappa- 

hannock, Virginia; Dominic A. Taran- 

tino, New York, New York; Richard J. 

Tuggle, Greensboro, N. C.; and Lau- 

rence H. Woodworth, Washington, D. C. 

A total of five hundred and ninety per- 

sons attended this Conference. 

(7) Third Annual Recent Develop- 

men~s in the Law Seminar. This seminar 

was presented twice with the first pres- 

entation being held at The Homestead 
in conjunction with the Annual Meet- 

ing of the Virginia State Bar on June 9, 

1977. The second presentation was held 

at the Sheraton-Beach Hotel in Virginia 

Beach on June 17, .1977. The lecturers 

for both programs were: Richard A. 

Williamson, Williamsburg; Jack E. 

Greer, Norfolk, Lawrence D. Gaughan, 

Lexington; John W. Edmonds, III, 

Richmond; Joseph C. Wool, Jr., Rich- 

mond; J. Rodney Johnson, Richmond; 

David S. Cohn, Richmond; Joseph E. 

Ulrich, Lexington; and Stephen R. Lar- 

son, Richmond. Senator James Harry 

Michael, Jr., Charlottesville, was the 

moderator for the seminar at both loca- 

tions. Eighty lawyers attended the semi- 

nar presented at The Homestead, and 

one hundred and fifty-one lawyers at- 
tended the presentation at Virginia 
Beach. 

(8). Virginia Civil Procedure--1977 

Changes to Title 8. A one day program 

presented in Abingdon, Roanoke, Staun- 

ton, Tysofls Corner, Alexandria, Rich- 

mond (two presentations--one on Sep- 

tember 16 and one on September 29), 

and Norfolk during the month of Sep- 

tember 1977. Lecturers were: Robert G. 

Doumar, Norfolk; William B. Poff, 

Roanoke; Everette G. Allen, Jr., Rich- 

mond; Waiter Glover Garner, Jr., New- 
port News; Henry H. McVey, III; Rich- 

mond; J. Jay Corson, IV, Fairfax; J. 

Samuel Glasscock, Suffolk; and Joseph 

M. Spivey, III, Richmond. Moderators 

for this program were: T. Munford 

attorneys registered for the program. 

(9) Antitrust. A two day program 

presented in Charlottesville at the Boar’s 

Head Inn Conference Center on Sep- 

tember 23 and 24, 1977. Participants 

were: Honorable John D. Butzner, Jr., 

Richmond; Professor Elmer J. Schaefer, 

Williamsburg; John J. Miles, Richmond; 

Deputy Assistant Attorney General John 

H. Shenefield, Washington, D, C.; J. 

Edward Betts, Richmond; Thomas G. 

Slater, Jr., Richmond; and Conrad M. 

Shumadine, Norfolk. One hundred and 

twenty-four lawyers attended this pro- 

gram. 

(10) Liability Insurance. A one day 

program presented in Abingdon, Roa- 

noke, Staunton, Tysons Corner, Alex- 

andria, Richmond and Norfolk during 

October 1977. Lecturers were: Alex- 

ander H. Slaughter, Richmond; William 

W. Eskridge, Abingdon; Robert J. In- 

gram, Pulaski; Archibald Wallace, III, 

Richmond; Palmer S. Rutherford, Jr., 

Norfolk; James M. Minor, Jr., Rich- 

mond; S. D. Roberts Moore, Roanoke; 

and Fred C. Alexander, Jr., Alexandria. 

Five hundred and forty-six lawyers at- 

tended the program. 

(11) 8th Advanced Business Law 

Seminar. This seminar was presented at- 

The Tides Inn, Irvington, Virginia 

on November 3, 4, and 5, 1977, in co- 

operation with the Business Law Sec- 

tion of the Virginia State Bar. Lecturers 

were: Philip J. Wiesner, Washington, 

D. C.; Lewis R. Kaster, New York City, 

New York; Lawrence J. Lee, Phoenix, 

Arizona; David G. Glickman, Dallas, 

Texas; Leslie A. Grandis, Richmond; 

Professors John A. C. He.therington and 
Michael P. Dooley, Charlottesville. 

Sixty-three attorneys registered for the 

seminar. 

(12) Legal Economics--Sa]e and E]- 

]ective Practice Methods in the Small 
Firm. A one day program presented in 

Roanoke, Alexandria, Norfolk and Rich- 

mond during November 1977. Lecturers 

were: S. Beryl Adler, Norfolk; J. Troy 

Smith, New Bern, N. C.; Mary Ann 

Altman, Ardmore, Pennsylvania; John 

G. Iezzi, Richmond; and Henry H. 

Whiting, Winchester. It is anticipated 

that 400 lawyers will register for this 

program. 

(13) Current Problems in Real Estate 

Practice. A one day program presented 
in Roanoke, Tysons Corner, Richmond 

and Norfolk during December 1977. 
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Lecturers were: Professor Michael T. 

Madison, Williamsburg; Turner T. 

Smith, Jr., Richmond; David S. Cohn, 

Richmond; and William S. Smithers, 
Jr., Richmond. We anticipate that 600 

lawyers will attend this program. 

Videotape Programs. Again this fall 

the Committee sought to increase the 

opportunity for lawyers to attend a 

CLE program on Recent Developments 

in the Law through the use of video- 

tapes. In order to develop a larger 

number of local programs than the 

previous fall the capability and facilities 

of the Division of Continuing Education 

of the University of Virginia were en- 

listed. The Committee acted as a co- 

ordinator between the seventy-one local 

bar associations in Virginia and the 

Division. A number of programs have 

occurred in different parts of the state 

but at the date of this report the final 

results for this effort have not been com- 

piled. 

CLE Bulletin. In March of this year 

the Committee began as a service to 

Virginia lawyers the distribution every 

several weeks of a digest of recent cases 

and other developments in Virginia law. 

The Committee was able to assume the 

cost of providing this service by com- 

bining the digests and developments in- 

formation with the mailing of its ad- 

vertising brochures for its institutes in a 

single bi,lletin. The bulletin has re- 

ceived many favorable comments from 

the bench and practicing bar. 

Handbooks. The Committee has in the 

past year continued its program to pro- 

duce a series of Virginia Lawyers Hand- 

books. The aim of each handbook is to 

provide an extensive treatment on Vir- 

ginia law and procedure in a given area 

of the law. In July, 1977 a handbook on 

En[orcement o[ Liens and ]udg~nents in 

Virginia appeared, and the first volume 

of a two volume work on Advising Small 

Business Clients is expected in the fall. 

The Committee also issued a supple- 

ment to its earlier handbook, De[ending 

Criminal Cases in Virginia published in 

1975. Topics on which work is presently 

progressing are Landlord Tenant Law 
and Practice in Virginia, Vol. 2 of Ad- 
vising Small Business Clients, and 
Family Law in Virginia. 

New Lawyers’ Seminars. The Joint 

Committee continues to cosponsor the 

net, lawyers’ seminars that are presented 

in several localities each year, usually 

during the fall. The seminars are or- 

ganized by the Young Lawyers Section 

of The Virginia Bar Association and 

customs and procedures. In the fall and 
spring (1976-77) new lawyers’ seminars 
were presented in Richmond, Northern 
Virginia, Martinsville, Danville, Win- 
chester, and Norfolk. 

Your Committee is appreciative of the 
initiative and ability demonstrated by 
Professor Peter C. Manson, Director of 
this Committee, and the Assistant Direc- 
tors, Mr. Gardener G. DeMallie, Jr., and 
W. Roger Adams, and their office staff. 
The work of this Committee has pros-" 
pered under their able leadership. 

Respectfidly submitted, 

Arthur B, Davies, III, 

Chairman 

Lawrence D. Gaughan 

Lewis T. Booker 

Robert E. Scott 

William W. Koontz 

Charles E. Friend 

Richard E. Walck 

Richard F. Pence 
H~nry C. Morgan, Jr. 

James T. Turner 

John F. Kay, Jr. 

John J. OKeefe, III 
Thomas J. Cawley 

Report of the Committee on 

Corporate Law 

To The Virginia Bar Association: 

At its. mid-summer meeting the Com- 

mittee agreed that it would solicit, edit 

and have published in the Virginia Bar 

Association Journal articles on business 
and commercial law. Louis Ryan of the 

Norfolk Bar will be responsible for. these 

publications initially. 
The Committee reported afte~ the 

mid-summer meeting that Professor 

Dooley at the University of Virginia 

planned to produce a draft of a new 

Virginia Non-stock Corporation Act for 

possible action by the General Assembly. 

It had been his objective to publish the 

draft by September 1977, but the draft 

has not yet been-completed. It should 

be a matter of high priority in the year 

to come for the Committee to continue 

to monitor the progress of Professor 

Dooley and review and comment on the 

draft once it has been circulated. 

Following the mid-summer meeting 

the Committee also reported that it 

planned to review the Second Staff Re- 
port on the State Corporation Commis- 

sion: Recommendations o[ the Realloca- 
tion and Reorganization o[ Responsibili- 

ties. Briefly, the Second Staff Report 

recommends removing certain executive 
the lecturers are local lawyers so that~responsibilities from the State Corpora- 

they may provide information on local     tion Commission, particularly in the 
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fields of securities, public service cor- 

porations, banking, insurance and public 

service taxation, and transferring them 

to various branches of the Executive De- 

partment of government. In this connec- 

tion, representatives of the Committee 

attended each of a series of meetings 

held in July and August 1977 by the 

Executive Management Subcommittee 

of the Commission on State Govern- 

mental Management (whose staff pro- 

duced the Second Staff Report). One 

of these meetings dealt with the recom- 

mendations with respect to securities, 

the next with the recommendations with 

respect to public service corporations, 

and so on. The purpose of the meetings 

was to provide an opportunity for in- 
terested lawyers and businessmen who 

would be affected by the recommended 

changes to comment on them. In addi- 

tion, this Committee solicited the views 

of each of its members on the Second 

Staff Report and its recommendations. 

Because relatively few comments were 

received, however, the Committee did 
not file comments either with the Sub- 

committee or with the Commission con- 

cerning the Second Staff Report. Never- 

theless the Committee should continue 

to follow the progress of these recom- 

mendations because, if adopted, they 

will profoundly affect the practice of 

business law in the Commonwealth. 

Respectfully submitted, 

Harold M. Bates 

Thomas C. Brown 

Robert L. Burrus, Jr. 

James S. Cremins 

William A. Dickinson 

Walter R. Gambill 

Robert G. Goodman, Jr. 
Joseph A. Howell, Jr. 

Richard G. Joynt 

Talfourd H. Kemper 

Vincent J. Mastracco, Jr. 

Thomas F. McPhaul 

Robert Nusbaum 

Louis F. Ryan 

Arthur P. Scibelli 

Donald E. Showalter 

Michael W. Maupin, 

Chairman 

Report o~ the Committee on 

Court Procedure 

To The Virginia Bar Association: 

The Court Procedure Committee has 

continued to follow closely the activities 

of the Code Commission, its consultants 

and the General Assembly in revising 

Title 8 of the Virginia Code, which was 

enacted as new Title 8.01 at the 1977 

Session of the Legislature. Members of 



our Committee appeared before the 

Legislature throughout its session and 

the law that was finally approved ap- 

pears to be a substantial improvement 

and simplification in most cases of the 

procedural provisions of the Virginia 

Code. However, as expected in such a 

major change and reorganization of the 
law, it does appear that some technical 

amendments will be required in order 

for the revision to accomplish its goals. 

Accordingly, the consultants to the Code 

Commission, Messrs. Graves, Boyd and 

Middleditch (a member of our Com- 

mittee), have suggested a number of 

amendments to Title 8.01, entitled the 

"Technical Amendments Act," which 

will be considered at a joint meeting 

of our Committee with the equivalent 

committees of the Virginia State Bar 

and Virginia Trial Lawyers Association 

in Lexington at the Washington & Lee 
University Law School on Tuesday, Jan- 

uary 10, 1978. We expect a number of 

our Committee members to attend that 

meeting and to also attend the Com- 

mittee’s meeting at Williamsburg on 

Friday, January 13, 1978, at 9:30 a.m. 

In addition, William F. Etherington, 

a member of our Committee, has pre- 

pared a synopsis of the material changes 

in the areas of venue, process, limita- 

tion of actions, pleading, survival or 

assignment of actions, evidence, discov- 

ery and appeal bonds that were accom- 

plished by the promulgation of Title 

8.01 of the Virginia Code. This article 

will be published in the upcoming issue 

of the Virginia Bar Association Journal 

and will surely be of substantial interest 

and benefit to the members of the Asso- 

ciation. An Addendum to Mr. Ethering- 
ton’s article suggests that members of 

the Association contact those members 

of our Committee residing in their .re- 

spective areas with regards to any neces- 

sary changes which they feel would 

represent a further improvement in the 

new code of procedure. In this way, ap- 

propriate suggestions for amendments 

may be offered to the Code Commission 

and its consultants for consideration after 
discussion and review by our Committee. 

A number of other matters have been 
raised before the Committee this year 

and will also be discussed at our meet- 

ing in Williamsburg, including: the ad- 

visability of holding local seminars to 

discuss and study the Federal rules and 

procedures; a re-examination of the non- 

suit statute; the status and use of sum- 

mary judgment, both in regards to equity 

practice and at law; and suggestions for 

changes in the rules relating to certain 
appellate procedures. 

Several members of the Committee 

were also able to meet with the Chair- 

man during the 1977 Summer Meeting 

of the Virginia Bar Association. 

Respectfully submitted, 

Frank C. Maloney, III 

Chairman 

Report of the Committee on 

Criminal Law 

To The Virginia Bar Association: 

At the beginning of the year, I or- 

ganized the Criminal Law Committee 

into the following sub-committees: Full 

Time Commonwealth’s Attorney; Sen- 

tencing--Judge, Jury or Bifurcated 

Trial; Senate Bill 100--Revision of 

Federal Criminal Code; Court Ap- 

pointed Attorneys--Study; Penal Facili- 

ties, Adult and Juvenile; and Repara- 

tions to Victims of Crime. During the 

year, I called four meetings but, be- 

cause an insufficient number of the 

Committee members agreed to attend, 

two of the called meetings had to be 

postpohed. The minutes of the meet- 

ings held on March 12, 1977 and July 

15, 1977 are enclosed. 

A report of the March 12th meeting 

was made to the Executive Committee 

on April 28, 1977. 

On April 27, 1977, at my request, 

Murray Janus attended a conference 

called by the State Office on Volun- 

tarism. I am enclosing Mr. Murray’s 

report to me of the meeting. His rec- 

ommendations were passed on to Messrs. 

Kenneth White, Jesse B. Wilson, III, 

and A. Hugo Blankingship, Jr. 

I asked Robert G. Cabell, Jr., to at- 

tend a meeting on June 8, 1977 of 

Statewide Volunteer Groups Concerned 

with Crime Reduction. He was nnable 

to go but sent Harvey A. Goodman 

whose report to me of June 10th is 

also enclosed. 

Last year, Gwendolyn Jo M. Carlberg 

conducted an extensive study on court 

appointed attorneys. During 1977, she 
compiled the statistics of her study and 

transmitted them to Robert N. Baldwin, 

Executive Secretary of the Supreme 

Court of Virginia. Mr. Baldwin thought 

they would be of significant value and 

interest to Judges at the Judicial Con- 

ference for Circuit and District Judges 

regarding court appointed attorney’s 

fees and expenses. 

Professor Donahue of the Marshall 

Wythe School of Law, who was com- 

missioned to monitor developments of 

Senate Bill I00 on the Revision of the 

Federal Criminal Code, was transferred 

during 1977 and Professor Richard A. 

Williamson took over his duties. He was 

prepared to meet with our committee to 

make a report but since the Bill is so 

fouled up at the present time, he did 

not think a re~ort would be very mean- 

ingful. We therefore have delayed his 

report until a more meaningful one 

can be made. 

I have been on the Committee for 

more than three years and have found 

that previous Chairmen and I have not 

been very successful in getting good at- 

tendance of the Committee at meetings. 

I do not have a ready answer but ob- 

viously something must be done to gen- 

erate more interest in meetings of com- 

mittees. I talked to Mr. Ritchie about 

this and have made some soggestions. 

I plan to call a meeting of the Com- 

mittee at the mid-winter meeting in 

Williamshurg. 

Best regards and a very Happy New 

Year. 

Respecfully submitted, 

E. Gerald Tremblay, Chairman 

Report of the Committee on 

Domestic Relations 

To The Virginia Bar Association: 

Representatives of this committee ap- 

peared before committees of the Vir- 

ginia General Assembly at the 1977 

session and testified on behalf of amend- 

ments to §64.1-1, §64.1-19, §20-107, 

and the addition of § 64.1-19.1. Space 

does not permit a full report of the pro- 

ceedings before these committees. Suffice 

it to say the amendments and addition 

as indicated may not be perfect but do 

reflect change for the better. 

At the request of Senator Joseph V. 

Gartland, Jr., Chairman of the Joint 

Sub-corhmittee on Placement of Chil- 

dren for Adoption, the entire member- 

ship of the Domestic Relations Com- 

mittee was polled on the question: 

"Should licensed Virginia fittorneys have 

the power to place children in homes 

for adoption independently of licensed 

child-placing agencies?" The great pre- 

ponderance of the committee responded 

in the negative and Chairman Gartland 

was so advised. 

A sub-committee has been appointed 

nnder the chairmanship of Carl Bowmer 

to audit progress of the Family Court 

Sub-committee of the Virginia Legis- 

lature chaired by Mrs. Virginia Craw- 

ford. This sub-committee is addressing 

itself to several changes inclnding ex- 

tension of jurisdiction of juvenile courts 

to handle divorce, adoption, etc. 

Pursuant to a poll of the membership 

of the committee and after deliberations 

conducted in Williamshurg at the winter 
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meeting of the Association, this com- 
mittee will endeavor to persuade the 
1978 General Assembly to: 

1. Provide for sequestration of divorce 
papers. 

2. Provide for the enlargement of the 
separate estate statute to the end that 
both males and females may hold sepa- 
rate estate. 

3. Enlarge the long-arm statute to 
provide jurisdiction to the courts over 
a spouse who has left the state with 
reference to support. 

4. To amend § 20-88.30 et seq. in 
order that these sections may conform 
with the Uniform Reciprocal Enforce- 
ment of Support Act as adopted by 
other jurisdictions. 

5. Extend authority of the courts to 
require a spouse to support an 18 year 
old. child, senior in high school, until 
such child graduates therefrom or at- 
tains the age of 19, whichever shall 
first occur. 

Your committee also noted several 
conflicts between sections of the new 
Title 8 and domestic relations law as 
contained in Title 20 of the Virginia 
Code. These conflicts have been brought 
to the attention of Messrs. Graves and 
Middleditch as representatives of the 
Virginia Code Commission. 

In conclusion your chairman wishes 
to thank all members of the Domestic 
Relations Committee for their interest, 
support, and dedication to effecting 
legislative change where change is 
needed. 

Respectfully submitted, 

William A. Perkins, Jr. 
Chairman 

Report of the Committee on 

the Judiciary 

To The Virginia Bar Association: 

In furtherance of the Association’s 

interest in legislation for the creation 

of a Judicial Nominations Commission . 

supportive of the selection of judges on 

the basis of merit, the Committee on 

Judiciary organized and conducted a 

panel discussion at the Association’s 

Winter Meeting held in Williamsburg, 

Virginia on January 14, 1977. Panelists 

included Chief Justice Edward Pringle 

of the Colorado Supreme Court, John 

M. Farrell, Esquire, of the Florida Bar 

and a member of the Federal Judicial 

Nominating Commission of Florida, Mr. 

James Eisenstein, Associate Professor-of. - 

Political Science, Pennsylvania State 
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University, and Mr. Daniel J. Meador, a 
member of this Committee and Assist- 
ant Attorney General of the United 
States, Office for Improvement in the 
Administration of Justice. The program 
was well attended and the presentation 
by the panelists well received. The dis- 
cussions received favorable coverage by 
the news media. The Committee on 
Judiciary and the Association are in- 
deed indebted to the panelists for their 
efforts. 

At the Winter Meeting, in response to 
requests made by this Committee, the 
Association adopted the following resolu- 
tion : 

The Virginia Bar Association endorses 
the principle of selecting"State and 
Federal judges on the basis of qualifica- 
tions for judicial office through pro- 
cedures that are as free as possible of 
partisan political considerations which 
have no bearing on such qualifications. 

Accordingly, the Association endorses 
in principle Senate Bill 559, currently 
pending in the General Assembly of Vir- 
ginia, as providing a sound means of 
selecting judges for the Virginia State 
Courts on the basis of merit and au- 
thorizes the Judiciary Committee in the 
name of the Association to work for the 
passage of legislation which insures such 
merit selection to improve the means of 
selecting Supreme Court, Circuit and 
District judges in Virginia. The Asso- 
ciation endorses the creation of a Fed- 
eral Judicial Nominations Commission 
to identify, evaluate, and recommend 
qualified nominees for Federal District 
judgeships. To that end the Committee 
on the Judiciary of the Association is 
hereby authorized and directed to enter 
promptly into discussions with the 
United States Senators from Virginia, 
with representatives of the President of 
the United States, and with the Virginia 
State Bar, with the object of obtaining 
their cooperation in establishing such a 
Commission and in working with it in 
the selection of Federal District judges. 
The Committee on the Judiciary shall 
report to the Executive Committee of 
the Association as soon as possible the 
results of such discussions. 

The Virginia Senate Committee for 

Courts of Justice held a public hearing 

in Richmond on January 26, 1977, to 

consider Senate Bill 559, the purpose of 

which was to create a judicial nomina- 

tions commission for the selection of 

judges in the Commonwealth of Vir- 

ginia. Several members of the Commit- 

tee appeared at the hearing and spoke 

on behalf of the legislation which sub- 

sequently was favorably reported out of 

the committee but defeated on the floor 

of the Senate by one vote. 

Addressing the subject of the creation 

of judicial nominations commissions at 

the Federal level for the selection of 

Virginia Federal judges, this Committee 

advised Senators Byrd and Scott of the 

Association’s interest and desire therefor 

and on May 20, 1977, members of this 

Committee visited with Senators Byrd 

and Scott at their offices in Washington 

in support of this proposition. Between 

the date of notification to the Senators 

of the Association’s favorable position 

as to Federal nominations commissions 

and prior to the Committee’s visits with 

the Senators in Washington, D. C., Sena- 

tor Byrd appointed two such commis- 

sions, one to act with regard to vacancies 

created in the Eastern District of Vir- 

ginia and one to act with regard to 

vacancies in the Western District of 

Virginia. On July 15, 1977, at the Asso- 

ciation’s meeting in White Sulphur 

Springs, West Virginia, the Committee 

proposed a resolution complimenting 

Senator Byrd for his action in creating 

the Federal Judicial Selection Commis- 
sion and on July 16, the Association, 

through its Executive Committee ap- 

proved the resolution as follows: 

RESOLVED, that the Virginia Bar Asso- 
ciation, recognizing the desirability for 
members of the Judiciary to be selected 
on the basis of merit, commends and 
applauds the action recently taken by 
Senator Harry F. Byrd, Jr., creating the 
Judicial Selection Commission in the 
Eastern and Western Districts of Vir- 
ginia for the purpose of recommending 
candidates to fill judicial vacancies at 
the Federal District Court level. 

The Committee on Judiciary, in the 

interest of working for the passage by 

the Virginia General Assembly of legis- 

lation creating a Judicial Nominations 

Commission in Virginia, but recogniz- 

ing the need for a fresh approach due to 

the futility of the Association’s efforts to 

obtain such legislation by way of the 

General Assembly, communicated with 

the Democratic and Republican guber- 

natorial nominees prior to the Novem- 

ber election. This inquiry sought the 

position of the nominees with regard to 

the legislation and asked specifically if 

they would, if elected, actively seek this 

legislation. No response .was received 

from the Democratic nominee but a 

letter was received on October 30, from 
Governor Elect John N. Dalton, sup- 

porting the legislation, his letter read- 

ing in part as follows: 

"You may rest assured that I will, as 

Governor, just as I have as legislator 



and as Lieutenant Governor, continue to 
actively support this type of legislation, 
and that I will affirmativey seek the en- 
actment of it, .... " 

The Chairman wishes to express his 

gratitude for the splendid assistance and 

support rendered by the members of 

this Committee. 

Respectfully submitted, 

John M. Browder 
Stuart B. Campbell, Jr. 
E. Milton Farley, III 
Reno S. Harp, III 
George J. Kostel 
Richard H. Lewis 
Daniel J. Meador 
Harry E. McCoy 
G. Marshall Mundy 
Robert C. Nusbaum 
Conway H. Shield, III 
Julius P. Smith, Jr. 
G. R. C. Stuart 
Feilding L. Williams 
Thomas R. Watkins, Chairman 

Report of the Committee on 
Labor Law 

To The Virginia Bar Association: 

The Committee on Labor Law met 

on three occasions in 1977. At the initial 

meeting which was held in Williams- 

burg on January 14, 1977, the Commit- 

tee reported on proposed legislation and 

decisional developments in the labor 

law field. On May 12, 1977, the Com- 

mittee again met in Williamsburg for 

the purpose of planning the program for 

the Committee’s Seventh Annual Labor 

Law Conference. It was agreed at this 

meeting that the Seventh Annual Labor 

Law Conference would be held in Vir- 

ginia Beach on October 9-11, 1977, "and 

that the conference program would in- 

clude a report by the Committee con- 

cerning recent judicial and legislative 

developments of interest to the labor 

law practitioner in Virginia. 

The third meeting of the Committee 

took place in Virginia Beach on Sunday, 

October 9, prior to the commencement 

of the Seventh Annual Labor Law Con- 

ference. Subcommittee assignments and 

Committee membership were discussed 

at this meeting and a resolution in 

memory of the Committee’s original 

chairman, Francis V. Lowden, Jr., was 

unanimously adopted. A copy of this 

resolution is set forth below: 

IN MEMORIAM 

RESOLVED, that the following me- 

morial to the late Francis V. Lowden, 
Jr., be adopted: 

"He was a man, take him for all 

and all, I shall not look upon his like 

again." 

Giant at the bar of the National_ 

Labor Relations Board; bold negotia- 

tor; pioneer of labor relations law 

in Virginia; founder, guide and prod 

of this Labor Law Section. 

What is left to say: 

A great deal by us, members of 

Frank’s section... 

For we knew Frank, a great and 

unique human being. We knew the man, 

a gruff exterior which could never hide 

the warmth within, 

Who cherished this Bar and unstint- 

ingly brought all--associates, competi- 

tors and opponents alike--to share in 

the vast experience gained during his 

35 years of practice, 

Whose like we will never see and 

whose absence will leave a void among 

US. 

Nevertheless, the void will be bearable 

because we will be grateful for the 

privile_ge of having known Frank and 
can continue in this Section which is 

his greater memorial. 

Resolution adopted by the Com- 

mittee on Labor Law at its meet- 

in Virginia Beach, Virginia on 

October 9, 1977 

The Seventh Annual Labor Law Con- 

ference was well attended with approxi- 

mately sixty (60) members of the Bar 

present. Registrants heard lectures on 

the following topics: 

Recent Judicial and Legislative Develop- 

ments in Virginia 

Preventing Disclosure of Compliance 

Data and Business Records Submitted 

to Federal Contract Compliance 

Agencies and the EEOC 

Legal Issues Arising Under The Non- 

Profit Hospital Amendments to the 

Taft-Hartley Act 

Analysis of The Supreme Court’s 1976- 

1977 Labor Law Decisions 

Reorganizing The Federal Civil Rights 

Agencies 

Recent Developments Under The Taft- 

Hartley Act 

Enforcement Procedures Under The Oc- 

cupational Safety and Health Act 

Respectfully submitted, 

John M. Ryan 

Stanley G. Barr, Jr. 

Marshall F. Berman 

J. Robert Brame, III 
Thomas E. Glascock 

James A. Harper, Jr. 

James G. Harrison 

D. Patrick Lacy, Jr. 

Jay J. Levit 

Melvin R. Manning 

James P. McElligott, Jr. 

William B. Poff 

William E. Rachels, Jr. 
Raymond R. Robrecht 

C. Denny White 

James P. Whyte, Jr. 

W. Carter Younger 

Hill B. Wellford, Jr. 
Chairman 

Report of the Committee on 

Legal Ethics and 

Professional Responsibility 

To The Virginia Bar Association: 

The Committee has met several times 

throughout the year and, additionally, 

th~ members have kept in touch with 

respect to specific matters by corre- 

spondence and telephone. 

During the year the Committee has, 

through a subcommittee of Robin Wood 

and Whitt Clement, attempted to keep 

abreast of the issue involving advertis- 

ing by lawyers. Messrs. Wood and 

Clement have represented this Com- 

mittee at several meetings of the Com- 

mittee on Advertising of the Virginia 

State Bar at the invitation of Jack 

Lillard, its Chairman. The Chairman 

appreciates the time which these gentle- 

men have devoted to this matter. At this 

point, it does not appear that any in- 

dependent action with respect to this 

issue should be undertaken by the Asso- 

ciation’s Committee. 

At the meeting of the Association this 

past summer, the Committee met with 

representatives of each of the law schools 

in Virginia to review the manner in 

which legal ethics is being taught and 

to offer the assistance of the Committee 

in any way possible. The meeting, we 

believe, was helpful in that it provided 

the representatives of each law school 

an opportunity to learn ~.,hat was being 

done at the other law schools and for 

an exchange of ideas. Further, it demon- 

strated the awareness of the law schools 

of the importance of this subject and of 

the interest of the Association in co- 

operating--but not interfering--with the 

law schools. 

The Committee also has assumed re- 

sponsibility for preparing an article on 

legal ethics for the Virginia Bar Jour- 

nal, the first of which appeared in the 

Fall issue. The Chairman is gratefid to 

Bill Ellyson for undertaking this task 

and for the fine job he is doing. 

Various other projects have been dis- 

cussed and are in the process of being 

implemented. It is hoped that some of 

them will be well underway by the end 
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of the Association’s year and will con.. 

tinue into next year. 

The Chairman is indebted to each 

member of the Committee for his co. 

operation throughout the year. Each 

member has responded affirmatively to 
all requests made of him. 

Respectfully submitted, 

David H. Adams 

John S. Battle, Jr. 
Stuart B. Campbell, Jr. 

B. Pernell Eggleston 

William G. Ellyson 

William A. Forrest 

Thomas C. Gordon, Jr. 

William Wellington Jones 

Kenneth H. Lambert, Jr. 

John L. Lewis, III 
Bernard Miller 

Jack H. Spain, Jr. 

Richard B. Spindle, III 

E. Kendall Stock 

Charles A. White, Jr. 

Robert C. Wood, III 

Whittington W. Clement 

John F. Kay, Jr., Chairman 

Report of the Committee on 

Real Estate Law 

To The Virginia Bar Association: 

Your Committee has investigated sev- 

eral matters but as of this date has not 

completed most of its investigations. The 

Surety Title Insurance Agency suit, 

heard by Judge Merhige in the U.S. Dis- 

trict Court for the Eastern District of 

Virginia, was decided in favor of the 

plaintiff, and is now on appeal. Argu- 
ment was heard by the appellate court 

in October of 1977, but no decision has 

come down to this date. While the Vir- 

ginia Bar Association has been dis- 

missed as a party, this suit is still of 

interest to all members of the Associa- 

tion that have any real estate practice. 

The Committee is still actively in- 

vestigating the status of dower and 

curtesy in Virginia law. An ancillary 

snbject for investigation along the same 
line is the question of the equitable sepa- 

rate estate for women in Virginia. Your 

Committee anticipates that legislation 
will be introduced at the 1978 session 

of the General Assembly on these topics. 

At the direction of the President of 

the Association, your Committee is in- 

vestigating the question of bar related 
title insm’ance. A report on this subject 

is expected at the mid-winter meeting 

of the Cmnmittee. 

As ira past years, members of your 

Committee have once again operated in 

close conjunction with the Joint C~ - 

mittce on Continuing I,egal Education 
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of our Association and the Virginia 

State Bar. Specifically, David S. Cohn, 

of your Committee, contributed yeoman 

serwces in preparing a seminar on real 

estate matters which was held in De- 

cember, 1977 at several locations 

throughout the State. 

Since the last meeting of your Com- 

mittee at the summer meeting of the 

Virginia Bar Association, it has come to 

the attention of members of the Com- 

mittee that title insurance companies, 

possibly emboldened by the Surety Title 

Insurance Agency suit, are now search- 

ing titles to real estate, preparing deeds, 

deeds of trust and other legal instru- 

ments, and conducti.ng real estate settle- 

ments, at least in the Northern Virginia 

area, in some cases all without an at- 

torney’s participation. Because of the 

question of quality of service to the real 

estate purchaser under such an arrange- 

ment, your Chairman respectfully sug- 

gests the Association consider the for- 

mation of a special committee on this 

subject. Your Chairman feels that more 

questions are involved here than would 

properly come before a Committee on 

real estate law. Implicit in this arrange- 

ment are large questions of unauthorized 

practice, for example. Certainly this 
Association should stay on top of these 

new developments in the field of real 

estate practice. 

Respectfully submitted, 

E. French Strother, Chairman 

Report of the Committee on 

Special Issues of State and 

National Importance 

To The Virginia Bar Association: 

The principal concern of the Com- 

mittee during 1977 has been the con- 

tinuation of work which commenced in 

1975 with the Hart snrvey, which 

provided information relating to the 

perception of the legal profession by 

Virginians. The report resnlted in a 

program at the 1976 Mid-winter Meet- 

ing of the Bar" Association and provided 

the basis for the first lay conference on 

the legal profession, held at Woodberry 
Forest School later in 1976. The suc- 

cess of the first conference, including 

particularly the quality of information 

obtained from it, caused the President 
of the Bar Association and the Execu- 

tive Committee to recommend a second 

conference be held during 1977. 

Our Committee conducted the sec- 
ond conference at the T. C. Williams 

School of Law ou Saturday, November 
19, 1977. Allen C. Goolsby, III chaired 

a subcommittee which presented the 

program, in which President Hugo 

Blankingship and Executive Committee 

Member Hugh L. Patterson as well as 

committee members Coatsworth Pinck- 

ney, John Ryan, Charles C. Wentworth, 

Kenneth White, Robert C. Wood, III 
and I participated. The second con- 

ference for laymen focused on lawyers’ 

conflicts of interest, with emphasis upon 

two areas which had been identified as 

being of a special concern to the public: 

(i) Conflicts affecting the lawyer in 
public office; and 

(ii) Conflicts ari~sing between clients 
or out of lawyer’s conflicting obliga- 

tions to the client and to the court. 

The first issue was introduced by a 

panel discussion led by the Honorable 

Thomas Downing. Lawyer and non- 

lawyer members of the General Assem- 

bly (Bernard Barrow, A. L. Philpott, 

Wyatt B. Durrette, Jr., and Warren 

Stambaugh) explored the issue, after 
which the laymen retired to small dis- 

cussion groups to express themselves as 

to this issue. 

After a luncheon at which Daniel J. 
Meador, Assistant Attorney General for 

the United States, and Hon. William F. 

Parkerson, Jr., Chairman for the Vir- 
ginia Senate Courts of Justice Commit- 

tee, spoke on merit selection of judges, 

the second issue was discussed. Hon. 

Robert R. Merhige, Jr. led a panel 

consisting of Murray J. Janus and Wil- 

liam T. Prince in an exploration of the 

second conflicts issue, after which the 
laymen’s views were again solicited. A 

report on the public’s response to these 

problem areas facing lawyers is now 

being compiled by the committee. Allen 

Goolsby and Ward Sims deserve special 

recognition for their work in organizing 
the conference. The committee stands 

ready, to continne these lay conferences 

if the Executive Committee so desires. 

During the year a number of other 
subcommittees were active. A sub- 

committee under the leadership of 

Conrad Shumadine is exploring the 

operation of administrative agencies,. 

with particular emphasis upon the im- 

proper extension of powers by such 

agencies. Mr. Roderick Mathews, in 

association with the Young Lawyers 

Conference, is working on a project con- 

cerning the delivery of legal services to 
the elderly. Committee member Ran- 

dolph Church is continuing to work 

to bring the findings of the Hart sur- 

vey to the attention of Virginia lawyers 

through the continuing legal edncation 

programs as well as through local bar 

association meetings. Finally, during 
1977 the Committee rendered a report 



to the Ethics Committee with regard to 

our Committee’s investigations on the 

desire of Virginians for advertising by 

Virginia lawyers. 

Respectfully submitted, 

Ammon G. Dunton, Jr. 
Chairman 

Report of the Committee on 

Taxation 

To The Virginia Bar Association: 

The two principal objectives of your 

Tax Committee for the coming year are 

increasing the degree of cooperation be- 

tween this Committee and the Virginia 

State Bar Tax Committee and participa- 

tion in the Joint Task Force of these 
two committees which has as its objec- 

tive the reform of the present system of 

tax assessments, levies, administrative 
and judicial review in Virginia. 

You will recall that at your Execu- 

tive Committee meeting at White Sul- 

phur Springs, West Virginia, in July of 

1977, our Secretary, Mark S. Dray, 

presented to you the unanimous resolu- 

tion of your committee recommending 

to you and to the Executive Committee 

of the Virginia State Bar that the Com- 

mittees on Taxation of both organiza- 

tions be merged to form a Joint Com- 

mittee on Taxation of the Virginia State 

Bar and the Virginia Bar Association. 

Realizing that definitive action on 

this resolution would not be immediately 

forthcoming, your chairman and John 

Ricovich, Chairman of the Virginia 

State Bar Tax Committee, have worked 
in an effort to promote a closer rela- 

tionship between the two committees. 

Specifically, the State Tax Law Revi- 

sion Task Force has been formed com- 

posed of five members of the Tax 

Committee of the Virginia’ State Bar, 

four members of the Tax Committee of 

the Virginia Bar Association, a member 

of the State C.P.A. Society and retired 

Justice of the State Court of Appeals, 

"His Lordship" Thomas E. Gordon, Jr. 

The initial meeting of this Task Force 

is scheduled for 7:30 A.M. on tomorrow 

morning in the dining room of the 

Williamsburg Inn. 
The members of your committee serv- 

ing on this Task Force are Alan G. 

Donn, John W. Lee, III, William Ellis 
Rowe, Jr., and your Chairman. These 

four individuals together with Mark 

Dray, our efficient Secretary, will also 

serve on the Liaison Committee with 

the Committee on Taxation of the Vir- 

ginia State Bar. 

Certainly, a thorough study and pro- 

posed revision of the State tax laws per- of his faculty participated. An attendant 
taining to the present system of the tax social activity was a prearranged recep- 

assessments, levies and administrative tion and lunch at the University with 
and judicial review procedures in Vir- Professor Wilson and his associates as 
ginia will not be accomplished in any--’~"~ guests of the visitors. 

12-month period. However, it is sin- The Committee is of the opinion that 
cerely believed that such a study is long the Edinburgh experience was worth- 
overdue and that considerable progress while and that efforts should be made in 
in this direction can be made within the future to arrange similar professional 
the next 12 months, and social interchanges. 

Respectfully submitted, Respectfully submitted, 

George B. Little, Chairman 

Report of the Committee on 

Tours 

To The Virginia Bar Association: 

Since 1970 the Association has spon- 

sored a dozen foreign tours pre-arranged 

by the INTRAV agency of St. Louis. 

This year, for the first time, the Com- 

mittee on Tours undertook to arrange 

for sponsorship by the Association a cus- 

tom designed tour of Scotland and Eng- 

land with trans-Atlantic transportation 

being provided by direct charter from 

Pan Am. It is a source of satisfaction to 

the Committee that the tour proved to 

be highly satisfactory and rewarding for 

the participants, a considered judgment 

which takes into account an unexpected, 

and irritating, occurrence on the return 

flight: a long delay on the ground at 

Kennedy International because of ter- 

rorist activity. 

It will be recalled that this trip had 

its genesis in the fall of 1974 when 

Justices Cochran and Harrison, at the 
request of the Committee, called on 

Lord Emslie, Lord President of the 

Court of Session of Scotland, and Mr. 

Donald Ross, Dean of the Faculty of 

Advocates, Edinburgh. The mission of 

the two justices was to explore the possi- 

bility of arranging a program of appro- 

priate professional and social activities 

in conjunction with a visit by members 

of the A.ssociation ’the following year. 

Although the visit was delayed until 

1977, the liaisons established by Justices 

Cochran and Harrison held firm and as 

a result the members of the Association 

were accorded the privilege of hosting 

a reception at Parliament House for 

their Scottish peers, the first time such 

has been granted an outside group. 

Through the good offices of a past 

president of the Association, Dean Wil- 

liam B. Spong, Jr., Professor W. A. 

Wilson, Dean of the Depiartment of 

Scots Law at the University of Edin- 

burgh, arranged an enlightening instruc- 

tional program in which the members 

Duncan Cocke, Chairman 

R. Colston Christian 

George M. Cochran 

E. Waller Dudley 

W. Gibson Harris 

Edward M. Hudgins 

John L. Walker o 

T. H. Willcox, Jr. 

Murray H. Wright 

Report of the Committee on 

Wills, Trusts and Estates 

To The Virginia Bar Association: 

The Committee has continued its 

work on the probate law drafting pro- 

ject and the end of the year finds it 

about half completed. All of the draft- 

ing responsibility is in very capable 

hands and we are confident that the 

final product will be a carefully con- 

structed one. The project has taken 

much more time than was anticipated 

at the begining because it has depended 

almost exclusively upon the volunteer 

efl’orts of practicing lawyers and acade- 

micians. But the newly developed pro- 

vision of assistance from senior law 

students will assist greatly in increasing 

the research capabilities of the Com- 

mittee and we are hopeful that great 

progress, if not completion of the task, 

will be achieved in the coming year. 
The Committee has been interested 

and involved in the work of the joint 

legislative commission studying the Vir- 

ginia inheritance and gift tax structure 

during the year. It has also maintained 

liaison with the American Bar Associa- 

tion committee on specialization de- 

termining standards for the designation 

of specialists in the estate planning and 

probate field. 

The leadership of the Committee 

passes to a new chairman for 1978. The 

old one expresses his gratitude for the 

assistance and hard work he has re- 

ceived from the membership over the 
past three productive years. 

Respectfully submitted, 

Charles C. Webb, Chairman 
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Treasurer’s Report 

Membership--Admissions: In 1977 the membership of the 

Association increased through an active recruitment program 

led by the Young Lawyers Section. Total membership, as of 

the end of the year, included 1878 Regular Members, 1186 

Young Lawyers, 115 Life Members, and 340 Judicial Mem- 

bers, totaling 3,519 for the Association’s active rolls. 

Finances: In addition to the management of a surplus 

budget during the year, the Association met its second year 

pledge commitment to the National Center for State Courts 

and also actively encouraged other contributions to this vital 

effort from the Judicial and Life Members of the Association, 
law firms, and other state bar associations throughout the 

country. The regular audit of the Association’s financial ac- 

tivities for the year appears below. 

Meetings: High quality educational and informative pro- 

grams continue to highlight the Annual Winter Meeting and 

the Summer Meeting of the Association. Listed below are the 

meeting dates and locations for the next few years: 

July 20-23, 1978--The Homestead 

January 12-14, 1979--Williamsburg 

July 26-29, 1979--The Greenbrier 

January 11-13, 1980--Williamsburg 

July 17-20, 1980--The Homestead 

January 9-11, 1981--Williamsburg 

July 17-19, 1981--The Greenbrier 

EXHIBIT A 

STATEMENT OF ASSETS, LIABILITIES AND FUND 

BALANCE RESULTING FROM CASH TRANSACTIONS 

DECEMBER 31, 1977 

Assets 

Cash Account Balances: 

Virginia National Bank Checking Account 

Number 119-5133-8 .......................................... $ 6,866.06 

United Virginia Bank Checking Account Num- 

ber 10-82-574 .................................................... 139.43 

First and Merchants National Bank 4y2% Pass- 

book Savings Account Number 10-13343-9 .... 10,347.04 

United Virginia Bank 5% Savings Account 

Number 1461-001933-02 .................................. 42,810.28 

United Virginia Bank 5% Savings Account 

Number 1461-001478-07 .................................. 1.00 

Virginia National Bank 6% Certificate of De- 

posit Number 03-553-1-00396965 .................... 22,166.39 

Total Assets ................................................................ $82,330.20 

Liabilities and Fund Balance 

l,iabilities: 

Unrcmittcd Payroll Taxes Withheld .................. $ 549.92 

Fund Balance: 

Balance, January 1, 1977 .............. $79,250.07 

Excess of Revenues Over Expenses 

--Exhibit B .................................. 2,530.21 

Balance, December 31, 1977 .............................. 81,780.28 

Total Liabilities and Fund Balance ........................ $82,330.20 

EXHIBIT B 

STATEMENT OF REVENUES AND EXPENSES 

RESULTING FROM CASH TRANSACTIONS 

FOR THE YEAR ENDED DECEMBER 31, 1977 

Revenues: 

Dues: 

Current .................................... $100,835.00 

New Members .......................... 3,105.00 

Total Dues .................................................. $103,940.00 

Meetings and Conferences--Schedule B-1 ........ 26,987.00 

Interest ................................................................ 2,850.24 

Sponsorship of Panama Canal Adventure ........ 776.15 

Sponsorship of Around The World Adven- 

ture .................................................................. 628~07 

Sale of "The Bar Journal" . ............................... 258.00 

Sale of Annual Reports ...................................... 10.00 

Total Revenues ................................................ $135,449.46 

Expenses: 

Operating Expenses: 

Secretary-Treasurer’s Salary .... 

Secretarial Salaries .................... 

Postage and Mailing List Main- 

tenance .................................. 

Direfitor of Committee Activi- 

ties ........................................... 4,082.96 

Office Expense .......................... 3,015.62 

Telephone .................................. 2,106.73 

President’s Expenses .................. 1,989.39 

Payroll Taxes ............................ 1,920.35 

President Elect’s Expenses ...... 1,517.42 

Travel ........................................ 859.82 

Legal and Accounting .............. 725.00 

Public Relations ........................ 407.39 

Insurance .................................... 298.00 

$11,000.04 

8,000.16 

4,302.97 

Total Operating Expenses ........................ $ 40,225.85 

Meetings and Conferences--Schedule B-1 ...... 40,793.36 

Publication of "The Bar Journal" . ................... 27,053.24 

Contribution to National Center for State 

Courts .............................................................. 11,610.00 

Young Lawyers .................................................. 7,403.19 

Committees .......................................................... 4,526.77 

Purchase Office Equipment .............................. 1,306.84 

Total Expenses ................................................ $132,919.25 

Excess of Revenues Over Expenses ...................... $ 2,530.21 
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SCHEDULE B-I 

SCHEDULE OF REVENUES AND EXPENSES 

OF MEETINGS AND CONFERENCES 
FOR THE YEAR ENDED DECEMBER 31, 1977 

Net 

Revenues Expenses Revenues 

14th Midwinter Meeting $ 6,776.00 $17,602.26 ($10,826.26) 

87th Annual Meeting .. 8,550.00 20,698.81 (12,148.81) 

15th Midwinter Meeting 11,661.00 923.53 10,737.47 

Other Conferences ........ -- 1,568.76 ( 1,568.76) 

Totals ........................ $26,987.00 $40,793.36 ($13,806.36) 

EXHIBIT C 

SIGNIFICANT ACCOUNTING POLICIES 

DECEMBER 31, 1977 

The Virginia Bar Association employs the cash receipts and 

disbursements method of accounting in maintaining its financial 

records wherein revenues are recognized when received in cash 

rather than when the right to receive them is accrued and 

expenses are recognized when paid rather than when the 

liability is incurred. 

The certificate of deposit is stated at cost plus interest 
accrued to the maturity date of the certificate nearest preceding 

the Association’s year end, December 31, 1977. 

Fixed assets are written off when purchased. Consequently, 

no depreciation is computed herein. 

The Association is a tax-exempt organization under section 

501(c) (6) of the Internal Revenue code. Therefore no pro- 

vision for income taxes is shown in these statements. 

OPINION OF CERTIFIED PUBLIC ACCOUNTANTS 

January9, 1978 

The Executive Committee 

The Virginia B~ir Association 

Gentlemen : 

We have examined the statement of assets, liabilities and 

fund balance resulting from cash transactions of The Virginia 

Bar Association as of December 31, 1977, and the related 

statement of revenues and expenses resulting from cash trans- 

actions for the year then ended. Our examination was made 

in accordance with generally accepted auditing standards and 

accordingly included such tests of the accounting records and 

such other auditing procedures as we considered necessary in 

the circumstances. 

As more fully described in Exhibit C, Significant Account- 

ing Policies, the Association prepares its financial statements 

on the basis of cash receipts and disbursements. Accordingly, 

the financial statements are not intended to present financial 

position and results of operations in conformity with generally 

accepted accounting principles. 

In our opinion, the aforementioned financial statements pre- 

sent fairly the assets, liabilities and fund balance arising from 

cash transactions of The Virginia Bar Association as of 

December 31, 1977 and the recorded cash receipts and dis- 

bursements for the year then ended in accordance with the 

cash basis method of accounting applied on a basis consistent 

with that of the preceding year. 

/S/ SALLEY, WEISSINGER AND COMPANY 

Certified Public Accountants 
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The Association notes with deep regret the passing of the following members: 

Turner, Charlie T ............ 1931 1977 

Ayers, James R., Jr ........... 1907 1977 

Collim, C~dwallader J .......... 1913 1977 

Gasson, Edward D ........... 1910 1977 

Staples, Alli~n W ............ 1914 1977 

Bedinger, Frank C. (Life Member) ..... 1886 1977 

Moore, James R ............ 1918 1977 
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