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EDWARD R. SLAUGHTER, JR. 

Williamsburg II-- A Moment of Pride 

I T is arguable that the dates March 19-22, 1978, 

may go down as the most important in the future 

of American judicial admi’nistration. No one would 

dare make such a claim at this moment, but the con- 

ference which was held on those dates, known as 

"Williamsburg II," marked a very significant mile- 

stone in the efforts of many to improve the adminis- 

tration of justice throughout our land. 

The conference was, of course, held to mark the 

dedication of the headquarters building of the Na- 

tional Center for State Courts, with the construction 

of which our association and so many of our members 

have been intimately involved. As your president, I 

was invited to participate in the co,nference and came 

away fascinated--and, yes, even somewhat dazzled-- 

by the thought and energy which had go.ne into its 

organization, the assembling of the participants, and 

the ideas which were being discussed. I was only 

sorry that every member of our association could not 

be there to share the pride which I felt in the invo.lve- 
ment of our association and of many of its members 

individually. 

For those who may not recall the details of our 

participation, a brief summary can fill you in. In 

1974, when the National Center for State Courts was 

reaching a decisiqn as to where its permanent home 

should be located, our member Governor Linwood 

Holton became actively i’nvolved in efforts to bring 

it to Williamsburg. To demonstrate the interest of 

Virginians in having the center here, he pledged sup- 

port from the private sector and asked president 

W. Gibson Harris if our association would be respon- 

sible for raising $100,000 from the legal profession. 

Under Gib’s leadership, our association responded to 

the challenge and our members willingly submitted 

to a substantial dues increase to fund our association’s 

own contribution to the cost of the building. After 

Gib’s term as president ended, he chaired a committee 

which has raised a substantial portion of our pledge 

from other sources including our own life and judi- 

cial members, who do not pay dues, and bar groups 

both in Virginia and many other states. While his 

committee has worked hard and is due the great 

appreciation of us all, Gib’s tireless individual efforts 



have assured that our pledge will be met in time. Two 

$25,000 installments have been paid, a third will be 

due in September of this year, and the final payment 

will be made in September 1979. 

The conference began on Sunday, March 19 at 

3:00 p.m. with the dedication ceremony for the Na- 

tional Center building. Because of the large number 

in attendance, the first p~rt of the ceremony was held 

in the auditorium of the Conference Center, scene of 

so many of. our association’s best programs. Presiding 

was Chief Justice Edward E. Pringle of Colorado, the 

President of the National Center, who participated 

in our program in Williamsburg in 1977. The princi- 

pal speaker was Chief Justice Warren E. Burger who 

gave the principal address at our Williamsburg meet- 

ing in 1976. Welcoming remarks were extended by 

two of our members--Governor John N. Dalton and 

Chief Justice Lawrence W. I’Anson. 

Following the dedication program, virtually the en- 

tire assemblage marched in a "procession" to the new 

building for a ribbon-cutting ceremony and r~eception. 

The march itself was a "grand and glorious affair." 

Leading the procession were colonial carriages filled 

with the official party. Behind the carriages came the 

marchers with a contingent from each state "lined 

up" behind its flag. As the flags were placed, in alpha- 

betical order, Virginia’s contingent was certainly not 

first, but was one of the largest and clearly one of the 

most distinguished. While our members Governor 

Dalton and Justice Lewis F. Powell, Jr. rode’ in the 

carriages, their wives marched courageously with the 

rest of us. The word "marched" was obviously some- 

thing of an euphemism because, despite the valiant 

efforts of Mrs. Dalton to keep up the pace from her 

assigned place near the flag, the Virginia contingent 

like those of the other states strolled happily through 

the warm spring sunshine in a formation which would 

make an academic procession look like the Trooping 

of the Colour. At times, it was hard to tell the march- 

ers from the amazed and amused tourists who lined 

the route from the Conference Center to Duke of 

Gloucester Street and then back on a zig-zag course to 

the National Center Building itself. The procession 

lent a touch of color and pomp to the occasion and 

was carried off in a great good humor by the organ- 

izers and the participants. It really set the tone of 

optimism which characterized the entire conference. 

The procession halted in front of the National 

Center Building where a brief ceremony preceded the 

ribbon-cutting and reception. I had been asked to 

stand behind the ribbon along with representatives of 

other organizations which had made substantial con- 

tributions. Former Governor Holton thanked those 

organizations-and-then recognized certain key indi- 

viduals who had been most active in the fund-raising 

efforts. I was particularly pleased that Gib Harris 

was among those called forward to take a bow. 

The conference, entitled "State Courts: A Blueprint 

for the Future" continued that. evening with a ban- 

quet and address by Attorney General Griffin B. Bell. 

It really got down to work on Monday morning, 

however. The conference Director, former Chief Jus- 

tice Paul C. Reardon of the Supreme Judicial Court 

of Massachusetts, who was on our program in Wil- 

liamsburg this past January, opened the meeting and 

began unveiling the blueprint. 

The first plenary session dealt with Public Opinion 

of the Courts. As president of an organization Which 

had commissioned some three years ago ’a survey of 

the attitudes of the public in Virginia toward the legal 

profession, I was particularly interested to note that 

the National Center was beginning its conference with 

a report of a similar exercise. Daniel Yankelovich, 

President, and Arthur H. White, Executive Vice- 

President, of the national polling firm, Yankelovich, 

Skelly and White, reported the major conclusions 

drawn from the comprehensive survey which his firm 

had conducted on the public’s attitude toward the 

courts. Then Fred Friendly, former President of CBS 

News and Chief Judge Theodore R. Newman of the 

Court of Appeals of the District of Columbia, gave 

their views of the results. On Monday night, the 

Mayor of Williamsburg, our past president Vernon B. 

Geddy, Jr., and Mrs. Geddy gave a reception for the 

foreign dignitaries. 

Tuesday’s session dealt with International Models 

for Court Improvement. Fascinating ideas were ad- 

vanced by a distinguished panel of jurists including 

the Lord Chief Justice of England and the top judi- 

cial officers of Scotland, Canada and Australia. 

On Wednesday, the sessions dealt with the Imple- 

mentation of Court Improvement, again with a 

distinguished group of participants. It was interesting 

to note that the Chief Justices of a great many states 

were present with selected members of their state 

legislatures--particularly those involved in the appro- 

priations process. The message was clear that improve- 

ments in state courts had to involve a joint effort 

of the judicial and legislative branches as well as the 

executive. 

Following each plenary session were discussions in 

(Continued on page 28) 



W. CARTER YOUNGER 

JAMES PATRICK McELLIGOTT, JR. 

Defending the Employer in Title VII Litigation 

W HEN Title VII of the Civil Rights Act of 19641. 

was enacted, it was intended that conciliation 

by the Equal Employment Opportunity Commission 

would be the primary means of eliminati.ng employ- 
ment discrimination. Conciliation continues to be an 

important part of the statutory scheme, but litigation 

is an increasingly frequent result of Title VII charges. 

An earlier article discussed the role of the attorney 

in representing an employer in the investigation and 

conciliation phases of a Title VII charge? This ar- 

ticle deals with representing the employer when a 

charge has not been resolved in the administrative 

stages. 

No single article could cover the large and grow- 

ing body of law spawned by Title VII litigation. The 

purpose of this article is only to introduce the gen- 

eral practitioner to some aspects of defending an 

employer confronted with a Title VII suit. 

Litigation under the Civil Rights Acts of 1866 

and 1870 (42 U.S.C. § 1981), the Equal Pay Act, 

¯ 29 U.S.C. § 206(d), the Executive Orders applicable 

to government contractors and other employment 

discrimination remedies independent of Title VII are 

not covered. The employer’s counsel should, however, 

be aware of these alternative remedies in evaluating 

his client’s posture in Title VII litigation. 

The Complaint 

Most Title VII complaints, whether filed by the 

EEOC or by private litigants, stretch the concept of 

notice pleading to its limits. Any recitation of facts 

is usually brief and non-informative. Typically, dis- 

crimination against a class of past, present and future 

employees and unsuccessful applicants for employment 

is alleged. Plantiffs seeking to represent a class usually 

assert that virtually all of the employer’s practices are 

discriminatory--hiring, initial assignments, promo- 

1 42 U.S.C. § 2000e, et seq. 

-" W. Carter Younger, "Representing the Employer," 3 Vir- 

ginia Bar Association Journal No. 4, p. 4 (Fall 1977). 

tions transfers, discipline, discharges, wages and work- 

ing conditions. The complaint avers in conclusory 

language th.at all procedural prerequisites to suit have 

been met and demands relief including an injunction, 
back pay, front pay revision of the defendant’s per- 

sonnel practices, attorneys’ fees and costs. 

The complaint should not come as a complete 

surprise to the employer, who should already have 

received notification of the charge and either a notice 

from the EEOC that conciliation has failed or a copy 

of an EEOC notice to the charging party of his right 

to institute litigation. The scope of the complaint may 

be unexpected, however, since plaintiffs frequently 

include allegations far beyond those forming the basis 

of the underlying EEOC charge. 

Counsel’s first task is to investigate the background 

of the allegations of discrimination since the com- 

plaint usually reveals little information. Ideally, 

counsel would have been involved in the adminis- 

trative phase of the charge. If he is not already fa- 

miliar with .the administrative proceedings, the em- 

ployer’s counsel should promptly obtain copies of 

all correspondence and material submitted by the 

employer to the EEOC and review the EEOC’s case 

file? In most instances, the plaintiff’s counsel has 

already had access to and has reviewed the materials 

in the EEOC’s file. Although the EEOC will "sani- 

tize" the file to remove documents related to con- 

ciliation or confidential witness statements, the file 

may contain statements and affidavits by the charg- 

ing party, EEOC interview notes, information sub- 

mitted by the employer and other data received by 

the EEOC. These documents can be useful in evalu- 

ating the plaintiff’s case and in examining the plain- 
tiff in depositions and at trial. Review of the EEOC 

file may also enable the employer’s counsel to restrict 

¯ ~ This can be done either through a request under the 
Freedom of Information Act, see, e.g., Charlotte Mecklen- 
burg Hospital AUthority v. Perry, . ........ F.2d ......... , 16 FEP 
Cases 680 (4th Cir. January 26, 1978), or under Section 83 
of the EEOC’s Compliance Manual. 



the scope of the litigation if it seeks to go beyond 

matters reasonably related to the EEOC’s investiga- 

tion. 

In addition to an investigation of the allegations in 

the complaint and the background of the alleged 

victims of discrimination, a review of pertinent docu- 

ments and statistical ’information in the possession of 

the employer is critical. The employer’s own docm 

ments and statistics are usually the principal focus 

of Title VII plaintiffs. At least one member of the 

employer’s staff should be assigned to assist counsel 

in developing the information necessary for’ the 

defense and for responding to discovery demands. 

Opposing Counsel 

A skilled and institutionalized private Title VII 

¯ plaintiffs’ bar has developed since 1965. The availa- 
bility of attorneys’ fees and the use of class actions 

have "made plaintiffs’ employment discrimination 

practice lucrative. Through ties with organizations 

like the NAACP Legal Defense Fund and "the Law- 

yers’ Committee for Civil Rights under LaW, plain- 

tiffs’ counsel often have ready access to centralized 

data processing equipment, standard form interroga- 

tories, brief banks, up-to-the-minute legal research 

and expert witnesses. 

In dealing with the government’s litigation attor- 

neys, defendant’s counsel should be aware that EEOC 

regulations and procedures may make it difficult for 

the EEOC attorney to agree on even routine matters 

or to discuss settlement meaningfully. The EEOC 

trial attorney may not have responsibility for ,many of 
the decisions made with respect to the case. A frank 

discussion of this matter with EEOC counsel can 

avoid misunderstandings and facilitate resolution of 

the case. 

Procedural Considerations 

Title VII suits may be filed by individuals, by the 

EEOC, or even by unions or civil rights groups. They 

may be styled as individual or class actions. The 

potential plaintiffs have differing procedural obliga- 

tions under Title VII and under the Federal Rules of 

Civil Procedure. Close attention should be given to 

such matters as whether the charge and complaint 
hav~ been timely filed, whether the plaintiff has 

standing to raise the claims in the complaint, 

whether the Federal Rule 23(a) prerequisites 

for a class action have been met and whether the 

issues in the complaint are sufficiently related to the 

EEOC charge. 

Although the lower courts have consistently held 

that the equitable nature of Title VII suits precludes 

any statutory_ or constitutional right to a jury trial, 

the Supreme Court has repeatedly stated that this 

remains an open question.4 In light of recent Su- 

preme Court decisions in housing discrimination and 

age discrimination cases,5 defense counsel should rec- 

ognize that a jury trial demand is an option to 

consider in framing the answer to the complaint. 

1. Suits by the EEOC 

The EEOC cannot institute suit without comply- 

ing with the statutory steps of § 706 of Title VII: 

investigation, reasonable cause determination, and 

conciliation.6 Indeed, the "reasonable cause" deter- 
mination limits the scope of the EEOC’s right to liti- 

gate.7 The EEOC has no clear time limit for com- 

pleting these procedures, however. When the EEOC 

is the plaintiff, there is no statute of limitations under 

Title VII and state statutes of limitations do not 

apply,s An employer may still argue, however, that 

unreasonable delay precludes or limits EEOC’s 

claims or the relief which should be granted.6 

The failure to comply with the procedures speci- 

fied in Title VII or EEOC regulations may afford a 

defense to an EEOC suit. For example, the Fourth 

Circuit Court of Appeals affirmed the dismissal of an 

EEOC suit where a commissioner’s charge omitted 

the oath or affirmation required by § 706(b) of the 

Act.1° Courts have not always required strict com- 

pliance by the EEOC with all of its regulations, 

however, and counsel will have to be familiar with 

the current state of the law on each procedural aspect 

of the complaint. The employer may also be required 

to demonstrate that he has been prejudiced by the 

procedural defect?1 

4 Lorillard v. Pons, 434 U.S .......... , 55 L. Ed. 2d 40, 48, 16 
FEP Cases 885, 888 (1978); Curtis v. Loether, 415 U.S. 189, 

197 (1974). 

6 EEOC v. General Electric Co., 532 F.2d 359 (4th Cir. 

1976). 

7 Id. 

s Occidental Life Insurance Co. v. EEOC, 432 U.S. 355 

(1977). 
9 See, Albemarle Paper Co. v. Mood),, 422 U.S. 405, 424- 

25 (1975); EEOC v. General Electric, supra note 6; EEOC 

v. American National Bank, . ........ F.2d ......... , 17 FEP Cases 213 
(4th Cir. 1978). 

a° EEOC v. Appalachian Power Co., 568 F.2d 354 (4th 

Cir. 1977). 

See, EEOC v. American National Bank, supra note 9. 



W. Carter Younger is a partner in the firm of 
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He is a graduate of the University of Virginia 
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2. Suits by Individuals 

An individual Title VII plaintiff can only assert 

claims (i) raised in the EEOC charge, (ii) "like or 

related" to the claims raised by the charge, or (iii) 

considered by the Commission during the administra- 

tive phase of the case. The investigation, determina- 

tion, or conciliation procedures under Title VII need 

not have been exhausted, however. 

There are only two prerequisites for an individual 

suit: ( 1 ) the charge must have been timely filed, and 

(2) the lawsuit must be filed within 90 days of re- 

ceipt of the individual’s notice of right to sue from 

the EEOCY The failure of the EEOC to serve timely 

12Alexander v. Gardner-Denver Co., 415 U.S. 36, 47 
(1974); McDonnell-Douglas Corp. v. Green, 411 U.S. 792, 

798 (1973). Under § 706 (e) of Title VII, a charge must be 

filed within 180 days after the alleged unlawful employment 

practice. However, if a charge is filed with a state or local 

agency with authority to grant or seek the requested relief or 

institute criminal proceedings, the ~harge must be filed within 

notice of the charge, to investigate the charge, or to 

find reason to believe that a violation has occurred 

seems to have no bearing on the court’s jurisdiction 

over the individual’s claimY The individual can 

maintain his suit even if the Commission investigates 

the charge and finds there is no reasonable cause to 

believe that the Act has been violated?* 

A copy of the EEOC charge should be obtained 

and reviewed carefully to determine whether the 

charge was timely filed. Counsel should be familiar 

with the concept that a "continuing violation" may 

extend the time for filing. In order to determine 

whether plaintiff’s suit was filed within the required 

90 days, the employer’s counsel should obtain copies 

of all notices received by the plaintiff from the 

EEOC. 

The Supreme Court has emphasized that an indi- 

vidual’s Title VII remedies operate independently of 

other employment discrimination remedies. Thus, an 

individual who arbitrates his discrimination claim 

pursuant to a union contract is neither bound by the 

adverse decision nor precluded from suing the em- 

ployer de novo under Title VII.~ Nor does institu- 

tion of a grievance proceeding excuse the grievant 

from filing a timely EEOC charge?~ Moreover, the 

filing of a charge with the EEOC does not toll the 

statute of limitations applicable to 42 U.S.C. 

§ 1981Y 

3. Class Actions 

Rule 23 of the Federal Rules of Civil Procedure 

requires plaintiffs to meet specific prerequisites in 

order to prosecute a class action and governs the 

settlement or dismissal of the class complaint. Since 

most Title VII actions have at least the potential of 

becoming class actions, defense counsel must be fa- 

miliar with the principles of Rule 23. 

In the past, courts have almost routinely approved 

"across-the-board" class actions on the theory that 

300 days after the occurrence or 30 days after receiving notice 

that the state or local agency has terminated proceedings. 

a~ See, Beverly v. Lone Star Lead Construction Co., 437 

F.2d 1136 (5th Cir. 1971); Dent v. St. Louis-San Francisco 
Ry. Co., 406 F.2d 399 (5th Cir. 1969) U.S. cert. denied, 403 

U.S. 912, U.S. reh. den. 404 U.S. 875; Johnson v. Seaboard 

Airline R.R. Co., 405 F.2d 645 (4th Cir. !968) cert. denied, 

394 U.S. 918 (1969). 
1~ McDonnell-Douglas Corp. v. Green, supra note 12. 

15 Alexander v. Gardner-Denver Co., supra note 12. 

~ Electrical Workers v. Robins & Meyers, Inc., 429 U.S. 

229 (1976). 

~ Johnson v. Railway Express Agency, 421 U.S. 454 (1975). 

6 



employment discrimination is, by its nature, a class 

complaint. The United States Supreme Court in East 

Texas Motor Freight System Inc. v. Rodriguez,18 

has recently emphasized, however, that although Title 

VII suits are often class suits, "careful attention to 

the requirements of Federal Rule 23 remains none- 

theless indispensable.’’1~ 

Before a case can be certified as a class action, a 

plaintiff must show that he is able adequately to 

represent a class of individuals who raise claims simi- 

lar to his own and who are too numerous for joinder. 

The individual plaintiffs "must be part of the class 

and . . . possess the same interest and suffer the same 

injury as the class members." 20 

No arbitrary number determines when joinder 

becomes impracticable. The plaintiff bears the bur- 

den of showing that all members of the class cannot 

practicably be joined. The Court of Appeals for the 

Fourth Circuit has held that this requirement was 

not satisfied by a class of over fifty persons where 

only eleven had to be joined to make all class mem- 

bers parties.21 The question whether the class is too 

numerous for joinder must be considered in light 

of all the circumstances, but the trend is toward 

denying a class action if there are thirty or fewer class 

members?2 

To prosecute a class action, plaintiffs must also 

establish that there exist questions of law or fact 

common to the class and that the claims of the plain- 

tiff are typical of the claims of the purported class. 

Defense counsel should therefore look for evidence 

that the individual plaintiff lacks sufficient com- 

munity of interest or "nexus" with the class?s For 

example, the plaintiff may be a former employee who 

has been absent from employment for a number of 

years.24 He may have entered an occupation or indus- 

try different from the persons he seeks to represent?5 

18431 U.S. 395 (1977). 

19 Id. at 405. 

2o Id. 

21 Roman v. ESB, Inc., 550 F.2d 1343 (4th Cir. 1976). 
~2 Harris v. Pan American World Airways, Inc., 74 FRD 

24, 45 (N.D. Cal. 1977). 
2~ Wells v. Ramsay, Scarlett & Co., 506 F.2d 436 (5th 

Cir. 1975). 

~ See, Horton v. M & B Metal Products Co., ! 1 FEP Cases 
189 (N.D. Ala. 1974); Campbell v. Al Thrasher Lumber Co., 
13 FEP Cases 1089 (N.D. Cal. 1973). 

~s See Collier v. Hunt-Wesson Foods, 13 FEP Cases 88 
(S.D. Ga. 1976). 

James Patrick McElligott, Jr. is an associate in 

the firm of McGuire, Woods & Battle, Rich- 
mond, Virginia. He is a graduate of Harvard 

Law School and received his undergraduate 

degree from the University of Illinois. A former 
member of the Labor Law Committee of the 

Virginia Bar Association, he presently serves on 
the Labor Law Committee of the ABA Section 
of Litigation and the State Labor Law Com- 

mittee of the ABA Section on Labor Relations 

Law. 

Some courts have held that present employees can- 

not represent rejected applicants;~ hourly workers 

cannot represent managerial and supervisory em- 

ployees;~ and persons with uniquely individual com- 

plaints may not represent a class?~ 

Defense counsel may attack plaintiff’s fitness to 

represent the class where plaintiff has delayed or 

failed to conduct discovery or to seek class certifica- 

tion promptly,29 where plaintiff can name no mem- 

2nE.g., White v. Nassau County Police Dept., 15 FEP 

Cases 266 (E.D.N.Y. 1977). 

~ Parker v. Kroger Co., 13 EPD ¶ 11,527 (N.D. Ga. 1976). 

¯ ,s Gardner v. Westinghouse Broadcasting Co., 15 FEP Cases 

1576 (W.D. Pa. 1976). 

SO Lau v. Standard Oil Co. o[ Cali]ornia, 70 FRD 526 

(N.D. Cal. 1975); East Texas Motor Freight v. Rodriguez, 

supra note 18. 



bers of the class,~° or where plaintiff’s counsel is not 

competent to undertake the representation. 

In summary, defense counsel should from the outset 

consider ways to limit any alleged class to the extent 
possible, Not only will a too-broad class involve un- 

necessarily burdensome discovery and mean the po- 

tential for greater exposure to the employer in the 

pending litigation, but it can also result in a lack of 

finality and future litigation involving the same em- 

ployees. Lewis v. Philip Morris’~1 is a good example 

of what can happen when a class is so broad that 

particular segments of the class do not receive ade- 

quate attention. 

Counsel should also recognize that settlement of 

any case filed as a class complaint may be subject 

to the requirements of Rule 23(e), even though it 

has not been certified as a class action. It has been 

suggested that even the filing of an amended com- 

plaint to eliminate the class allegations may not avoid 

the requirement that the court at least review the 

background and terms of the settlement?2 

Discovery 

Title VII discovery can impose a great burden on 

employers. Plaintiffs often use the liberal discovery 

rules and class allegations to inquire into virtually 

every employment practice of the defendant. Such 

lengthy and costly discovery can be a potent weapon 

in the hands of a plaintiff seeking to blackmail an 

employer into settlement. 

Lengthy interrogatories to the employer frequently 

accompany the Title VII complaint. Such interroga- 

tories usually relate primarily to the class claims and 

seek statistical and other information in an attempt 

to support a large class. Often few of the interroga- 

tories relate to the claims of the individual plaintiff. 

The defendant should object to interrogatories that 

extend too far in time or deal with subjects not 

properly in issue. Although there are several cases 

in which courts have cautioned against undue restric- 

tions on discovery, some courts are now recogniz- 

ing that more controls are needed to avoid abuse of 

the discovery rules and the class action procedure. 

The substantial cost and time involved in responding 

are practical reasons for limiting discovery. In addi- 

tion, defense counsel may be able to show the court 

~o See, Doctor v. Seaboard Coast Line R.R. Co., 540 F.2d 

699 (4th Cir. 1976). 

~a419 F. Supp. 345 (E.D. Va. 1976), vacated and re- 

.manded,. ........ F.2d ......... , No. 76-1998, 1999, 2199 (4th Cir., 
May 10, 1978).                --~ - 

~2 Magana v. Platzer Shipyard, Inc., 74 FRD 61 (S.D. Tex. 

1977). 

that plaintiff’s counsel is using stock form interroga- 

tories that seek information of no relew~nce to the 

issues in the case. 

Several courts have denied broad pre-certification 

class action discovery and have restricted discovery to 

issues relating to the plaintiff’s own claim or the 

question whether the action should be a class action?~ 

The defendant may also be able to restrict discovery 

solely to issues affecting the class that the plaintiff 

can properly represent. 

Discovery by the defendant may be useful in de- 

termining whether the plaintiff is an appropriate 

class representative. It usually helps to depose the 

plaintiff early in the litigation, since this may reveal 

that the plaintiff has no factual information to sup- 

port broad class allegations and that he is not a 

proper representative. In an individual case, deposi- 

tions are often more useful than interrogatories, 

which may simply educate plaintiff’s counsel. 

Since plaintiffs often assert their inability to re- 

spond to defendants’ discovery until their own dis- 

covery is completed, the defendant might seek a 

discovery cut-off date thirty to sixty days after 

plaintiff’s. 

Substantive Principles 

An article of this length cannot discuss the sub- 

stantive principles of Title VII in any detail, but can 

only introduce a few fundamental principles. A vast 

body of law now exists on such issues as employment 

tests, seniority systems, statistics, pregnancy, "adverse 

impact", resulting from use of objective or subjective 

criteria, and other matters. 

Although there exists no strict formula for proving 

employment discrimination, a prima [acie case can 

be established (i) by proof of disparate treatment,~4 

(ii) by proper statistics,~ (iii) by evidence that objec- 

tive or subjective criteria have an adverse impact on 

employment of mi’norities or women,’~ or (iv) in an 

individual case, by evidence that a qualified female 

or minority was rejected for a vacancy and that the 

employer continues to seek persons for the vacancy 

with similar qualificationsY 

~ Cutner v. Atlantic Richfield Co., 16 FEP Cases 743 (E.D. 
Pa. 1977); Sutton v. Hedwin Corp., 13 FRD ¶ 11,450 (D. Md. 

1976). 

~ Teamsters v. United States, 431 U.S. 324 (1977). 

~ Id.; Hazelwood School District v. United States, 433 U.S. 

299 (1977). 

anGriggs v. Duke Power Co., 401 U.S. 424 (1971); Gen- 

eral Electric Co. v. Gilbert, 429 U.S. 125 (1976). 

~ McDonnell-Douglas Corp. v. Green, supra note 12. 
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1. "’Disparate Treatment" 

"Disparate treatment" cases illustrate’ the tradi- 
tional notion of discrimination. The employer al- 
legedly has treated some persons less favorably be- 
cause of their race, sex, religion, or national origin. 
Proof of discriminatory intent is critical although 
it can in some situations be inferred from differences 
in treatment,a8 Where disparate treatment is claimed, 
the employer shoould be prepared to show that non- 
minority employees or applicants have suffered equal 
or worse treatment. 

2. Statistics 

To prove discrimination through statistics, the sta- 

tistical comparisons must be meaningful. It may be 

misleading, for example, to compare minority repre- 

sentation in an employer’s total work force with 

minority representation in the general labor market, 

since the employer may require skills not readily 

found in the general labor market?9 Mor.eover, the 

statistical disparity may exist due to discriminatory 

practices which occurred prior to the period during 

which defendant may be held liable?° Counsel should 

seek to show that no statistical disparity exists during 

the relevant period of time. 

In a statistical case, defense counsel should develop 

evidence, backed by expert testimony, on the availa- 

bility of qualified minorities and/or women in the 

applicable labor market and the significance of all 

figures introduced into evidence. Mathematical pro- 

cedures used in testing the significance of statistics, 

such as the standard deviation and confidence inter- 

vals, are appropriate in determining whether a real 

disparity exists.4a 

When statistics indicate that minorities or women 

are under-represented in the employer’s work force, 

the defendant should demonstrate a non-discrimina- 

tory reason for the statistical disparity.4= Any sta- 

tistician must concede that statistics explain nothing 

about the cause of any numerical disparity. The 

employee may be able to show that class members 

passed up employment opportunities for reasons of 

personal preference or lacked the necessary, job-re- 

lated qualifications. 

a~ Tea~nsters v. United States, su’pra note 34. 

ag Logan v. General Fireproofing Co., 521 F.2d 881 (4th 

Cir. 1971). 
4o Hazelwood School District v. United States, supra note 

35. 

Roman v. ESB, Inc., supra note 21. 

3. "Adverse impact" 

In addition to "disparate treatment" and statistics, 
a prima lacie-c’fi’~d--df discrimination can be established 
by proof that a facially neutral policy, such as re- 
quiring employees to be high school graduates, has 
an adverse, disparate impact on minorities. However, 
a plaintiff complaining of uni’ntentional discrimination 
due to ~neutral employment standards or practices 
must show that the challenged standard disqualifies 
class members at a substantially higher rate than 
non-class members.4a Defendant should show that 
non-class members have been subjected to the same 
standards and that defendants’ over-all selection cri- 
teria do not favor any race or sex. 

If plaintiff ca’n establish an adverse impact, the 
employer must show that the employment practice 
has "a manifest relation to the employment in ques- 
tion." 44 Although early cases seem to establish a test 
of "business necessity" which was almost impossible 
to meet,45 recent decisions appear to be more realistic 
in evaluating the business purpose?" For example, 
the Fourth Circuit Court of Appeals has affirmed, 
per curiam, a district court’s decision that Title VII 
did not prohibit an airline from ordering stewardesses 
not to fly ’as soon as they became aware they were 
preguantW The Fifth Circuit has held that an em- 
ployer’s exclusion of a black employee with a bad 
back did not have to be justified by business necessity, 
even though the practice allegedly had a disparate 
racial impact since the bad back resulted from the 
racially-linked condition of sickle cell a’nemia.48 The 

4a Coopersmith v. Roudebush, 517 F.2d 818, 822 (D.C. Cir. 

1975). 
44 Griggs v. Duke Power Co., supra note 36; General Electric 

Co. v. Gilbert, supra note 36. 

45 Robinson v. Lorillard Corp., 444 F.2d 791, 799 (4th Cir. 

1971), cert. denied, 404 U.S. 1006 (1971): 

The test is whether there exists an overriding legitimate 

business purpose such that the practice is necessary to the 

safe and efficient operation of the business. Thus, the 

business purpose must be sufficiently compelling to over- 

ride any racial impact; the challenged practice must effec- 

tively carry out the business purpose it is alleged to serve; 

and there must be available no acceptable alternative poli- 

cies or practices which would better accomplish the busi- 

ness purpose advanced, or accomplish it equally well with 

a lesser differential racial impact. 

~ See, White v. Carolina Paperboard Corp., 16 FEP Cases 

44 (4th Cir. 1977). 

4r Condit v. United Air Lines, Inc., 558 F.2d 1176 (4th Cir. 

1977). 

48 Smith v. Olin Chemical Corp., 555 F.2d 1283 (5th Cir. 

1977). 
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Court reasoned that the business necessity of a good 

back could be presumed and affirmed dismissal of the 

discrimination claim on summary judgment. Th~ de- 

cisions indicate that when a facially neutral employ- 

ment practice is involved, the business purpose test 

requires a weighing of the business justification for 

the rule against the rule’s tendency to exclude minori- 

ties or women.49 

4. An Individual Claim 

In an individual claim, plaintiff may establish a 

prima facie case by showing (i) that the plai’ntiff 

belongs to a minority’group; (ii) that the plaintiff 

applied and was qualified for a job for which the 

employer was seeking applicants; (iii) that plaintiff 
was rejected and the employer continued to seek 

applications from persons of the plaintiff’s qualifica- 

tions. Once this prima [acie case is established, a de- 

fendant must show that plaintiff’s rejection resulted 

from factors other than race or sex.n° 

5. Seniority Systems 

Section 703 (h) of the Act immunizes all "bona 

fide" seniority systems from Title VII attack, even 

though they may have a’n adverse effect on minorities 

and women. In Teamsters v. United States,51 the 

Supreme Court rejected the theory, formerly pre- 

valent throughout the courts of appeal, that an other- 

wise neutral seniority system that "locked in" prior 

discriminatory practices violated Title VII. Failure to 

file a timely EEOC charge for hiring discrimination 

therefore precludes a~ later attack on a’n otherwise 

bona fide seniority system, despite the argument that 

the seniority system perpetuates such past discrimina- 

tionY A bona fide seniority system can also provide a 

valid defense to a claim that an employer unlawfully 

refused to accommodate to the plaintiff’s religious 

preferences.~ 

Expert Witnesses 

Expert testimony can be critical to many aspects 

4"See, White v. Carolina Paperboard Corp., 16 FEP Cases 

44, 48, 51 (4th Cir. 1977); Roman v. ESB, Inc., 550 F.2d 

1343, 1354 (4th Cir. 1976); Woods v. Sa[eway Stores, Inc., 

420 F. Supp. 35 (E.D. Va. 1976), appeal pending. 

~o McDonnell-Douglas Corp. v. Green, supra note 12. 

~1 Teamsters v. United States, supra note 34. 

52 United Air Lines, Inc. v. Evans, 431 U.S. 553 (1977). 

But see, ]ames v. Stockham Values and Fittings, Inc., 559 F.2d 

310 (5th Cir. 1977), cert. denied, . ..... U.S ....... , 16 FEP 

Cases 501 (1978). 
~3 Trans World Air Lines, Inc. v. Hh7"dis-on, 432 U.S. 63 

(1977). 
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of the Title VII case. For example, where plaintiff 

claims that the employer’s selection criteria are dis- 

criminatory, defense counsel may consider using a 

statistician to explain that any differences in selection 

are not significant and an industrial psychologist or 

other testing expert to explain that any employment 

tests used were valid and job related. Testimony from 

industrial engineers may be helpful in a case involv- 

ing comparison of jobs or wages. Where a plaintiff 

attacks a seniority system or line of progression, de- 

fense counsel may need an expert with knowledge 

of job and departmental seniority systems in the 

particular industry to help show the system is bona 

fide. 

Where the plaintiff bases his case on adverse im- 

pact, defense counsel should consider obtaining ex- 

perts to explain both the. impact of the policy and its 

business justification. In a case in which plaintiff 

claimed that a retailer’s grooming code discriminated 

against blacks, for example, we introduced medical 

testimony that blacks were physically able to com- 

ply with the grooming standard and testimony from 

an expert in retail marketing that the policy had a 

positive effect on the employer’s sales.54 

Reme~es 

Back pay is the rule, not the exception, when a 

plaintiff proves that employment discrimination has 

caused him a loss of earnings.55 Since the Taft-Hartley 

Act was the congressional model for back pay under 

Title VII, defense attorneys should review the NLRB 

rules for computing back payY 

In a class action, trial is often bifurcated with the 

first phase devoted to liability and the second phase 

to damages. Each member of the plaintiff class should 

bear the initial burden of proving economic loss re- 

sulting from discrimination. 

Occasionally, plaintiffs seek to measure damages by 

the difference between the average earnings of black 

and white employees. Courts have increasingly rec- 

ognized the inappropriateness of this measure. In 

computing back pay, the number of job vacancies 

is critical. Economic loss cannot be sustained if there 

are no available vacanciesY 

In a class action involving discriminatory hiring 

(Continued on page 28) 

Woods v. Sa[eway Stores, Inc., supra note 49. 

Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975). 

Id. 

See, White v. Carolina Paperboa,d Co~p., supra note 49 



J. RODNEY JOHNSON 

The Uniform Disposition of Cornffiunity Property 

Rights at Death Act: Virginia in 1979? 

T HE presence of community property in the estate 

of a Virginia domiciliary poses a series of prob- 

lems that are being faced with increasing regularity 

by a growing number of Virginia attorneys. While 

Virginia has always followed the common-law system 

of property ownership, Virginia also adheres to the 

general rule that "(a) change of domicile from a state 

Where the community property prevails to a common- 
iaw state does not affect the community character of 

property previously acquired"? Thus, although Vir- 

ginia’s common-law system of property ownership 

will govern the property rights of married persons 

who have moved from a community property state to 

Virginia insofar as their future property is concerned, 

the laws of the state where the married persons were 

domiciled at the time any community property was 

acquired will continue to control their vested rights in 

this community property as well as their rights in any 

after acquired property that is purchased with the 

proceeds of or income from this community property. 

The Magnitude of the Problem 

A rough idea of the magnitude of this problem of 

"transplanted" community property in Virginia and 

the other common-law states can be derived from a 

comparison of the great number of Americans who 

live in "the community-property states with the staffs- 

tics relating to the mobility of the American people. 

According to the Statistical Abstract of the United 

States, the eight community-property states of Ari- 

zona, California, Idaho, Louisiana, Nevada, New 

Mexico, Texas and Washington contain 21.5% of 

the Population of the United States--a total of 

46,339,000 individuals? According to this same 

source, approximately four to five million persons 

moved from these community-property states to other 

states during the five-year period 1970-75.3 How 

a Commonwealth v. Terjen, 197 Va. 596, at 597, 90 S.E.2d 
801 (!956). 

.°-Table No. 10 Population--States: 1960 to 1976, and 
Table No. 2 Population: 1900 to 1977, U.S. Department of 
Commerce, Bureau of the Census. 

3Table No. 46 Mobility Status of the Population: 1970- 
1975, U.S. Department of Commerce, Bureau of the Census. 

EDITOR’S NOTE: Professor Johnson and Thomas S. Word, 

Jr., Esquire, are the Virginia members of the Committee on 

Property Problems of the Migrant Client that was created by 

the American Bar Association’s Section on Real Property, 

Probate and Trust Law. 

many of these four to five million persons might have 

moved to Virginia during this five-year period is of 

course quite speculative. It would be even more specu- 

lative to attempt an estimate of the total number of 

persons currently d~miciled in Virginia who were 

domiciled in a community-property state at any time 

in the past. However, it can reasonably be assumed 

that there are a number of such persons, and it is a 

matter of non-debatable law that "... their change 

of domicile . . . (did) not affect the community char- 

acter of property previously acquired" 4 by them and 

brought into Virginia. 

The Problem Illustrated 

The pr.esence of this "transplanted" community 

property in Virginia can raise a variety of problems 

during the lifetimes of the persons owning such prop- 

erty and this kind of property is almost guaranteed to 

cause problems when one of them dies. Let us assume, 

for example, the following hypothetical for purposes 

of illustrating some of these problems as well as the 

suggested legislative response to them. John and Mary 

Deaux moved to Virginia some five years ago from 

one of the community-property states, where they were 

domiciled during the first twelve years of their married 

life. John has been employed during the entirety of this 

seventeen year period with Sears and Roebuck, starting 

off in the stockroom and now the manager of the ap- 

pliance department in Hometown, Virginia. Mary has 

remained at home during the entirety of their married 

life and has spent all of her time raising children and 

keeping house. Under these facts Mary, the "non- 

acquiring spouse," would be recognized as having a 

present, equal interest in all of the income earned 

(and assets purchased therewith) by John, the "ac- 

4 Commonwealth v. Terjen, supra note 1. 
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quiring spouse," during the twelve years they lived in 

the community property state even though John may 

have taken "title" to the assets so acquired in his sole 

name. Any pro.perty owned by either John or Mary 

prior to the marriage or acquired during the mar- 

riage by gift or inherita’nce would be classified as 

"separate" property in which the other spo.use would 

have no rights. Jo.hn and Mary have been reading a 

financial planning series in Local Newspaper which 
has prompted them to contact Local Lawyer about 

the prepartion of a "simple" will for them. Fi1~t of all, 

if neither John nor Mary mentions that some of their 

assets were accumulated while they were domiciled 

in a community-property state, what is Local Lawyer’s 

duty in regard to questioning them about past domi- 

ciles in order to ascertain the possible existence of 

"tainted" property? Is it malpractice if he doesn’t? Let 

us assume that John and Mary reveal this information 

to Local Lawyer and also inform him that they under- 

stand their rights in connection with the community 

property they brought into Virginia five years ago 

but, they ask, "How will our various community- 

property assets, common-law assets, and mixed assets 

be identified when we die, what are our dispositive 

rights in regard to our combined estate, and is there 

anything we can do now to eliminate any confusion 

and uncertainty when we die?" Let us assume that 

John dies and Local Ba’nk qualifies as personal rep- 

resentative on his estate. In the course of its adminis- 

tration, Local Bank discovers that John and Mary 

lived in a community property state for twelve years. 

Does Local Bank have a fiduciary duty to search out 

and discover any possible community property or 

assets into which community property can be traced? 

Let us assume that John devises the ever popular 

Blackacre to his brother, Bob, who wishes to sell 

Blackacre to the adjoining landowner, Harry. Con- 

summation of the sale is delayed until one year has 

passed from the time of John’s death, at the title 

company’s request, in order to pro.tect Harry from the 

possibility of a claim under an after-discovered will. 

Three days after the sale is consummated, Mary 

brings an action against Harry in which she alleges 
that Blackacre was purchased with the proceeds re- 

alized upon the sale of community-property assets 
shortly after she and John came to Virginia. There- 

fore, she alleges, Blackacre was community property 

at John’s death and, although "title" thereto was 

taken in Jo.hn’s name alone, John’s will devising 

Blackacre to Bob only passed John’s undivided one- 

half interest to Bob in fact and thus she a’nd Harry 

are now equal tenants in common of Blackacre. How 

do.es Harry’s lawyer respond? How does the lawyer 

fo.r Lo.cal Bank, that supplied Harry’s financing and 

too.k back a purchase-money deed of trust o’n Black- 

acre as security for the funds advanced, respo.nd to 

this attack on its security? How do the lawyers for the 

title insurance company that insured Harry’s fee sim- 

ple title respond if a claim is filed against them? This 

listing of hypothetical possibilities could continue on 

but it is believed that case has been made, at this 
point, for the proposition advanced in the opening 

sentence that the presence of community property in 

the estate of a Virginian poses a series o.f problems 

that are being faced with increasing regqalarity by a 

growing number of Virginia law),ers. 

A Partial Solution to the Problem 

This series of problems is exacerbated by a complete 

lack of answers or even guiding authority in Virginia. 
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There are no statutes and only one case5 dealing with 

such "transplanted" community property. Of course 

Virginia is not alone in suffering these problems asso- 

ciated with "transplanted" community property or in 

having little or no authority for their resolution. In 

recognition of the widespread ’nature and importance 

of these problems, the American Bar Association’s 

Section on Real Property, Probate and Trust Law 

created the Committee on Property Problems of 

the Migrant Client approximately eleven years ago to 

study these problems and report accordingly. This 

committee’s study led it to the formation of a four- 

year association with the National Conference of 

Commissioners on Uniform State Laws which resulted 

in the promulgation by the NCCUSL of the Uniform 

Disposition of Community Property Rights at Death 

Act in April, 1971. The Act was approved by the 

American Bar Association in February, 1972.8 The 

primary purpose of the Act is "to preserve the rights 

of each spouse in property which was community 
property prior to change of domicile, as Well as in 

property substituted therefor where the spduses have 

not indicated an intention to sever or alter their 

’community’ rights.’’7 While this primary purpose 

has already been accomplished by the Virginia- 

Supreme Court’s decision in Commonwealth v. Ter- 

jen, the adoption of the Act would be quite beneficial 

in Virginia because it would provide a number of 

answers, guidelines, and presumptions to help resolve 

the practical problems that are encountered in ad- 

ministering such property. 

What the Act Does Not Do 

Prior to a section by section discussion of the Act, 

it might be helpful to note at the outset what the Act 

’~ Commonwealth v. Terjen, supra note 1. This case has 

been the subject of comment on three occasions and each 

writer has concluded that the court erred in its interpretation 

of the nature of the rights of married persons under Cali- 

fornia’s community-property system. See De Funiak, Com- 

monwealth v. Terjen; Common Law Mutilates Community 

Property, 43 Va. L. Rev. 49 (1957); Moore, Community 

Property Problems [or the Common Law Lawyer, Estate 

Planning in Depth Resource Materials, Vol. 1, p. 625, at 

642, ALI/ABA (1977); and Recent Decision, 42 Va. L. Rev. 

724 (1956). 

n A more complete treatment of the origin and work of the 

Committee on Property Problems of the Migrant Client, as 

well as a discussion of the need for the Uniform Act, will be 

found in McClanahan, Property Problems of the Migrant 

Client--A Statutory Solution, 111 Trusts & Estates 950 

(1972). Mr. McClanahan is Chairman of the Committee. 

7 Prefactory Note, page 3, Uniform Disposition of Com- 

munity Property Rights at Death Act. 

does NOT do. First--The Act does not attempt to 

deal with any of the problems that may arise during 

the lifetime of-John and Mary in connection with 

their "transplanted" community property. These life- 

time problems are thought to be not only of less im- 

portance but also of much greater difficulty to deal 

with in the context of a U’niform Act and thus they 

are not treated. Second--The Act has no effect on the 

rights of lifetime creditors of John or Mary as they 

present their claims during the post-death period. 

Third--The Act does not enlarge the rights of a 

surviving spouse in the "transplanted" community 

property beyond what they would have been under 

the laws of the community property state where the 

property in question was originally acquired. Fourth 

--The Act has no effect on property acquired by 

John and Mary after they become Virgi’nia domi- 

ciliaries (except as such property is acquired with the 

proceeds of or profits from community property). 

Fifth--The Act does not prevent John and Mary 

from severing the community property nature of their 

previously acquired property and casting ownership 

of such property in whatever ~ternate form they 

may desire during their joint lives. As a matter of 

fact, the Act would provide a legislative sanction of 

such severance which, in turn, would cause the "com- 
munity" character of the property in question (and 

its attendant problems) to cease to exist and the Act, 

then, to be no longer applicable. 

UNIFORM DISPOSITION Or COMMUNITY PROPERTY 

RIGHTS AT DEATH ACT 

SECTION 1. [Application.] This Act ap- 

plies to the disposition at death of the follow- 

ing property acquired by a married person: 

( 1 ) all personal property, wherever 

situated: 

(i) which was acquired as or be- 

came, and remained, community prop- 
erty under the laws of another juris- 

diction ; or, 

(ii) all or the proportionate part 
of that property acquired with the 
rents, issues, or income of or the pro- 

ceeds from, or in exchange for, that 
community property; or 

(iii) traceable to that community 

property; 

(2) all or the proportionate part of 
any real property situated in this 

state which was acquired with the 
rents, issues or income of the proceeds 
from or in exchange for, property ac- 
quired as or which became, and re- 
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mained, community property under the 
laws of another jurisdiction, or prop- 
erty traceable to that community prop- 
erty. 

The purpose of Section 1 is to define the property 

that is subject to the Act. In recognition of the gen- 

eral principle that the law of a decedent’s domicile 

controls the disposition of his personal property, re- 

gardless of where it may be situated, while the law of 

the state where a decedent’s real property is located 

determines the disposition of such property on the 

death of its owner. Section 1 of the Act is divided 

into two subsections which provide separate, though 

similar, rules for personal property and real property. 

Both subsections are controlled by the same policy 

considerations; viz., whatever property (a) was ac- 

quired as community property, or (b) though not 

so acquired, became community property by agree- 

ment of the parties while domiciled in a community 

property state, or (c) was acquired with the income 

from community property, or (d) is property trace- 

able to a community property source, is "property 

subject to the Act" unless the spouses have agreed to 

the contrary. While both of the subsections would 

also require an apportionment of property where a 

part of the consideration therefor is community prop- 

erty and the other part of the consideration is sep- 

arate property, the Act is content to stop at this 

statement of policy and leave it to the courts in the 

enacting states to determine what the "proportionate 

part" should be. This is believed to be a sound 

approach because of the large number of differing 

factual patterns that can be expected to arise in the 

future and the variety of rules that have been devel- 

oped already in an attempt to do equity under these 

differing circumstances.8 

S~.CTION 2. [Rebuttable Presumptions.] 
In determining whether this Act applies to 
specific property the following rebuttable 
presumptions apply : 

(1) property acquired duri’ng mar- 
riage by a spouse of that marriage while 
domiciled in a jurisdiction under whose 
laws property could then be acquired as 
community property is presumed to have 
been acquired as or to have become, 
and remained, property to which this Act 
applies; and 

(2) real property situated in this State 
and personal property wherey.er_situated 

s Moore, op. cit. note 5, supra, at page 631. 
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acquired by a married person while domi- 
ciled, i’n a jurisdiction under whose laws 
property could not then be acquired as 
community property, title to which was 
taken in a form which created rights of 
survivorship, is presumed not to be prop- 
erty to which this Act applies. 

Section 2 contains several rebuttable presumptions 

that are designed to facilitate the application of the 

definitions contained in Section 1 and to aid the 

court in determining what property in a decedent’s 

estate is property subject to the Act. Subsection (1) 

presumes that all property in John’s estate which 

was acquired while John and Mary were domiciled 

in a community property state is in fact community 

property. Subsection (2) presumes that all Virginia 

realty and all personal property wherever located 

that was acquired by John while a domiciliary of 

Virginia is not, property subject to the act if titl~ to 

the property in question was taken in the names of 

John and Mary with survivorship. It will be obvious 

to the most casual reader that there, are many situa- 

tions for which no presumptions have been provided. 

The official comments caution us, however, that "no 

negative implications were intended to be raised by 

lack of inclusion of other presumptions in Section 2; 

areas not covered were simply left to the normal 

process of ascertainment of rights in property." ~ 

S~CT~ON 3. [Dispostion upon Death.] 
Upon death of a married person, one-half 
of the property to which this Act applies is 
the property of the surviving spouse and is 
not subject to testamentary disposition by 
the decedent or distribution under the laws 
of succession of this State. One-half of that 
property is the property of the decedent and 
is subject to testamentary disposition or dis- 
tribution under the laws of succession of this 
State. With respect to property to which this 
Act applies, the one-half of the property 
which is the property of the decedent is not 
subject to the surviving spouse’s right to 
elect against the will [and no estate of 
dower or curtesy exists in the property of 
the decedent. ] 

Section 3 provides that upon the death of John 

one-half of the property to which the Act applies 

belongs to Mary. If John dies testate the other one- 

half of the property will go to the beneficiaries named 

in his will, free from any claims on the part of Mary 

9 Prefactory Note, page 4, Uniform Disposition of Com- 

munity Property Rights at Death Act. 



to dower in the realty or a statutory forced share 

of the personalty. If John should die intestate, his 

one-half will be disposed of according to the statutes 

of descent and distribution free from any claim of 

dower on the part of Mary. It should be noted, how- 

ever, that under Virginia intestate succession law, if 

John should die without children or descendants of 

deceased children surviving him, Mary will be John’s 

heir ’and distributee and thus will succeed to his one- 

half; and, even if John is survived by children or 

descendants of deceased children, Mary will still suc- 

ceed to ~ of John’s personal property as distributee. 

SECTION 4. [Perfection of Title of Sur- 
viving Spouse.] If the title to any property 
to which this Act applies was held by the 
decedent at the time of death, title of the 
surviving spouse may be perfected by an 
order of the [court] or by execution of an 
instrument by the personal representative of 
the heirs or devisees of the decedent with the 
approval of the [court]. Neither the" per- 
sonal representative nor the court in which 
the decedent’s estate is being administered 
has a duty to discover or attempt to dis- 
cover whether property held by the dece- 
dent is property to which this Act applies, 
unless a written demand is made by the sur- 
viving spouse or the spouse’s successor in 
interest. 

Section 4 provides that if any of the property titled 

in John’s name at the time of his death is property 

subject to the act, Mary’s title thereto may be per- 

fected by court order or by deed from John’s personal 

representative or successors in interest with the ap- 

proval of the court,a° Most importantly, however, 

from a fiduciary administration standpoint, this sec- 

tion also provides that John’s personal representative 

has no duty to discover or attempt to discover if any 

of the property titled in John’s name at the time of 

his death is property subject to the Act, unless 

Mary makes a written demand upon the personal 

representative. 

S~ca~oN 5. [Perfection of Title of Per- 
sonal Representative, Heir or Devisee.] If 
the title to any property to which this Act 
applies is held by the surviving spouse at the 
time of the decedent’s death, the personal 
representative or an heir or devisee of the 

a0 It may be preferable to change the reference to "court" 

at this point to "commissioner of accounts" in order to con- 

form Section 4 to Virginia probate procedure and to provide 

for maximum flexibility. 

decedent may institute an action to perfect 
title to the property. The personal repre- 
sentative_ h_o~no fiduciary duty to discover or 
attempt to discover whether any property 
held by the surviving spouse is property to 
which this Act applies, unless a written de- 
mand is made by an heir, devisee, or credi- 
tor of the decedent. 

Section 5, which is a corollary to Section 4, deals 

with property that is in Mary’s name at John’s death 

and provides that John’s personal representative or 

successors in interest may bring an action to perfect 

their title to any such property that is property sub- 

ject to the Act. Again it is provided that John’s 

personal representative has .no duty to discover or 

attempt to discover whether any of the property so 

titled in Mary’s name is property subject to the Act 

unless one of John’s creditors or successors in inter- 

est makes a written demand upon the personal 

representative. 

Sv.ca’ION 6. [Purchaser for Value or 
Lender.] 

(a) If a surviving spouse has apparent 
title to property to which this Act applies, a 
purchaser for value or a lender taking a se- 
curity interest in the property takes his in- 
terest in the property free of any rights of 
the personal representative or an heir or de- 
visee of the decedent. 

(b) If a personal representative or an 
heir or devisee of the decedent has apparent 
title to property to which this Act applies, 
a purchaser for value or a lender taking a 
security interest in the property takes his in- 
terest i’n the property free of any rights of 
the surviving spouse. 

(c) A purchaser for value or a lender 
need not inquire whether a vendor or bor- 
rower acted properly. 

(d) The proceeds of a sale or creation of 
a security interest shall be treated in the 
same manner as the property tra’nsferred to 
the purchaser for value or a lender. 

Section 6, which is rather clearly designed to pro- 

tect post-death purchasers for value and lenders, does 

so by focusing on apparent title at the time of the 

transaction in question. Thus if John held title to any 

property subject to the Act at the time of his death, 

John’s devisee can transfer a perfect title to a pur- 

chaser for value even though Mary has placed the 

purchaser on notice of her claim to an interest 

therein. Similarly, if paper title to such property is in 
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Mary at the time of John’s death, Mary has the 

power to transfer a perfect title to a purchaser for 

value even though such purchaser has notice of the 

estate’s claim to an interest therein. The comments 

to this section emphasize that value is the only re- 

quirement for the purchaser to be fully protected. 

This "immunity" of a purchaser for value is also 

extended to a lender who takes a security interest in 

property subject to the Act from a surviving spouse 

or successor in interest who has apparent title. The 

drafters point out that this approach (a) will permit 

reliance on apparent title, (b) will facilitate deter- 

mination of title and disposition of property where 

adequate consideration is paid, and (c) will merely 

continue the inter vivos rule that a spouse with ap- 

parent title may transfer perfect title to community 

property to a third party who gives value therefor. 

While this section intends to facilitate the transfer 

of property by protecting the rights of a purchaser 

for value or a lender, it is not intended to affect the 

rights of Mary and John’s successors in interest 

among themselves. Thus the section provides that 

where such a sale cuts off the rights of these parties 

to particular property, the proceeds of the sale shall 

stand in the place of the property sold and be subject 

to their claims accordingly. 

SECTION 7. [Creditor’s Rights.] This Act 
does not affect rights of creditors with re- 
spect to property to which this Act applies. 

Section 7 is self-explanatory. 

SECTION 8. [Acts o[ Married Persons.] 
This Act does not prevent married persons 
from severing or altering their interests in 
property to which this Act applies. 

Section 8 may be the most important section of the 

Act for estate planning purposes because it recognizes 

the right of John and Mary to sever the community 

nature of their "tainted" property and create any 

different form of ownership that would have been 
permitted by the laws of the state where they were 

domiciled when they originally acquired the prop- 

erty. There is presently a lack of complete agreement 

among Virginia lawyers concerning the ability of 
married persons to deal with each other in regard to 

their rights in each other’s property. Thus this section 

should prove particularly helpful to estate planners 

because of its recognition of the rights of married 

Virginians to deal with each other in regard to their 

"tainted" property which represents the most trouble- 

some category.                   - 

SECTION 9. [Limitations on Testamen- 
tary Disposition.] This Act does not author- 
ize a person to dispose of property by will 
if it is held under limitations imposed by 
law preventing testamentary disposition by 
that person. 

Section 9 provides that the Act does not enlarge 

John’s or Mary’s dispositive rights in the "trans- 

planted" community property beyond what they 

would have been under the laws of the community 

property state where the property in question was 

originally acquired. 

SECTION 10. [ Uni]ormity o[ Application 
and Construction.] This Act shall be so ap- 
plied and construed as to effectuate its gen-. 
eral purpose to make uniform the law with 
respect to the subject of this Act among 
those states which enact it. 

SECTION 11. [Short Title.] This Act may 
be cited as the Uniform Disposition of Com- 
munity Property Rights at Death Act. 

SECTION 12. [Repeal and Effective 
Date.] The following acts and laws are re- 
pealed as of the effective date of this Act: 

(1) 
(2) 

Passage of the Act would not require the repeal 

of any statutes. 

SECTION 13. [Time o[ Taking Effect.] This 
Act shall take effect .... 

It is afiticipated that the Act will be introduced 

into the 1979 Session of the General Assembly. 

Conclusion 

It is believed that the Act represents a desirable 

addition to Virginia law because it provides valuable 

assistance through its definitions, rules, presumptions, 

and guidelines (a) to help insure the preservation 

of married persons’ rights in "transplanted" com- 

munity property, and (b) to enable Virginia law- 

yers, fiduciaries, lenders, and title companies to more 

effectively perform their roles vis-a-vis such property. 

Moreover, in addition to minimizing future litigation 

and facilitating the planning and administration of 

estates that consist in part of "transplanted" com- 

munity property, adoption of the Act in Virginia 

would achieve a desirable uniformity of treatment of 

this area of the law with our sister states. 
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R. P. ZEHLER, JR. 

C. RIDLEY BAIN 

The Appeal De Novo in Virginia’s Juvenile Court: 

Time for a Change? 

Historical Background of the Appeal De Novo 

I N order to fully understand the history of the ap- 

peal de ’novo in Virginia, one must first look to 

the early justice of the peace system. Originating in 

14th Century England, the office was adopted by 

Virginia’s colonial government as a means of social 

stability and control? The justice of the peace con- 

tinued as a part of Virginia’s judicial system after the 

colony became a state and remained in. existence 

until January 1, 1974.2 

Typically the justice was a lay person, a situation 

that was created by a lack of attorneys, particularly 

in rural areas. Inasmuch as transportation and com- 

munication were difficult, judges from the urban 

areas could not easily reach the rural regions. Lay 

justices were used because they were available and 

were thought to be adequate in trial proceedings 

which were not as complex as those of today? 

The appeal de novo was employed in appeals from 

Virginia’s justice of the peace courts as early as 1819. 

The General Assembly provided for such an appeal 

from minor civil actions that were heard before the 

justices of the peace. Although the words "appeal 
de novo" were not used, the statute provided that on 

appeal, the judge . . . "shall hear all evidence pro- 

duced by either party, whether the same were pro- 

duced before the justice from whose judgment said 

appeal was prayed or not." 4 

The creation of the county courts in 1851 dimin- 

ished the powers of the justices of the peace but did 

1 Virginia Section, "The Justice of the Peace in Virginia: 

A Neglected Aspect of the Judiciary," 52 Va. L. Rev. 151, 

151-156 (1966). 

2 See Va. Code § 19.2-30 (1975). 

3 Gordon v. Iustice Court [or Yuba I.D. o[ Sutter Cty, 12 

Cal. 3d 323, 115 Cal. Rptr 632, 525 P. 2d 72 (1974). See 

Harley, "Ultimate Types of Inferior Courts and Judges," 22 

Case and Comment 3, 3 (1915); Smith, "The Justice of the 
Peace Systems," 15 Cal. L. Rev. 118, 118 (1926). 

4 Revised Code of 1819, Ch. 71, § 25. 

not affect the statutes providing for an appeal de 

novo. This procedure continued to be used on appeals 

from justices’ courts, in criminal as well as civil mat- 

ters.5 In addition, later statutes expanding the juris- 

diction of the justices of the peace contained the 

de novo provision.5 

In 1902 the county cou~ts were abolished and the 

justice of the peace courts again became prominent 

courts of minor jurisdiction. The justices heard civil 

cases of less than one hundred dollars ($100.00) and 

misdemeanors.~ 

Notwithstanding the increased importance of the 

justice of the peace in the early 20th Century, the 

justices had become the object of widespread criti- 

cism. This dissatisfaction largely stemmed from the 

justices’ incompetence and lack of knowledge o.f the 

law. A commonly held opinion was voiced in the 

Virginia Law Register when it said, in referring to 

the justices of the peace, "It is notorious that, as a 

rule, they are not competent to deal with prosecu- 

tions of importance." s A committee report to the 

Judicial Council of Virginia stated, "I’n the counties 

the justices of the peace ’are not infrequently ignorant 

and careless, and their position in the community 

lends no dignity to their court." 9 Several illustrations 

of the gross incompetence of the justices of the peace 

are presented in a 1927 study of Virginia’s county 

government conducted by the New York Bureau of 

Municipal Research. Such comments as the following 

are found : 

’~See Va. Acts of Assembly 1828, ch. 37, § 6, at 30; Va. 

Acts of Assembly 1848, ch. 120, Title III, Ch. XIV, § 9, 10, 

at 128. 

0 Va. Acts of Assembly 1870-1871, ch. 268, p. 362; Va. Acts 

of Assembly 1870-1871, ch. 130, p. 173; Va. Acts of Assembly 

1877-1878, ch. 25, p. 375. 

~Va. Acts of Assembly 1902-1904, ch. 436, p. 670; Va. 

Acts of Assembly 1902-1904, ch. 389, p. 615. 

s Note, 2 Va. L. Reg. 94, 95 (1896). 

9 Report of the Judicial Council for Virginia 31 (April 30, 

1929). 

17 



Ralph P. Zehler, Jr. received his B.A. degree 
from Tusculum College, Greenville, Tennessee, 

and his LL.B. degree from the University of 
Virginia Law School. He was editor of the 
Michie Law Publishing Company from 1950- 
1951 and was Commonwealth’s Attorney for Flu- 

vanna County, Virginia from 1952-1958. He was 

engaged in the general practice of law in Flu- 
vanna County from 1951 to 1969. He is presently 

Judge of the Juvenile and Domestic Relations 
District Court, 16th Judicial District, Virginia, 
with main office in Charlottesville, Virginia. 

In Amherst County the justice of the peace 
system was denounced in emphatic terms by 
a citizen of the highest standing as an in- 
strument of oppression, and a device fo.r 
private and personal retaliation by the in- 
cumbent of the office; 

A case was cited of a justice who did not 
know of the significance of the terms "plain- 
tiff" and "defendant," and we were assured 
by county officers that many of the justices 
could not reduce a judgment to writing 
without assistance,a° 

Likewise, a commission report to the General As- 

sembly observed, 

Of the .... agencies of justice none touches 
the life of the people so frequently and in- 

a°New York Bureau of Municipal Research, County 

Government in Virginia 50 (1927). 

timately, and none is so generally unsatis- 
factory and incompetent as the justice of the 
peace. This is an ancient office which has 
long since outlived its usefulness .... 11 

In the face of such criticism, the General Assembly 

stripped the justices of the peace of all trial jurisdic- 

tion and instituted a statewide trial justice systemY 

The trial justices assumed the criminal and civil 

jurisdiction of the justices of the peaceY Although 

the trial justice proved more satisfactory than its 

predecessor, there was still no requirement that the 

justice be an attorney.!4 As with the justice of the 

peace, the appeals from the trial justice were heard 

de novo.a~ 

In 1956 Title 16.1 was adopted, representing the 

first major court revision since the Trial Justice Act 

of 1936. The appeal de novo from the lower court, 

the court not of record, was retained. However, a 

provision was included which required, with certain 

exceptions, that every judge or substitute judge that 

was elected or appointed for the first time should be 

a licensed attorneyY This represented a major step 

in upgrading the quality of lower court judges. With 

the passage of the District Court Act of 1973, all lay 

jndges will be entirely eliminated by 1980, further 

insuring the quality of Virginia’s District CourtsY 

Appeal De Novo and the Juvenile Court 

Virginia’s first juvenile code was passed in 1914. A 

police justice or justice of the peace usually served 

as the juvenile court judge and an appeal de novo 

was allowed from his decision,as On appeal, the juve- 

nile was afforded a jury trial upon request. In 1922 

this provision was amended so that the appeal was 

heard in equity with an issue out of chancery pro- 

vided as of right. This procedure has recently been 

changed to once again afford the juvenile a jury 

right on appeal provided the case involves a delin- 

quency finding?~ 

la Report of the Commission on County Government to the 

General Assembly of Virginia 46-47 ( 1931 ). 
a_o Va. Acts of Assembly 1933-34, ch. 294, p. 466; Va. Acts 

of Assembly 1936, oh. 385, p. 615. 

aaVa. Acts of Assembly !936, ch. 385, § 4987 f(2) (3) at 

619-20. 

a~Va. Acts of Assembly 1936, ch. 385, § 4987(a) at 616. 

a~Va. Acts of Assembly 1936, ch. 385, § 4987(f) at 619. 

a6Va. Acts of Assembly 1956, ch. 555, § 16.1-8, p. 857. 

~zSee Va. Code §§ 16.1-69.10, 16.1-69.15 (1975). 
as Va. Acts of Assembly 1914, ch. 350, § 8, p. 700. 

a~Va. Code § 16.1-296 (Cum. Supp. 1977). 
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A second provl~sion in the 1922 Act was aimed at 

eliminating the lay justice in the juvenile court. Cities 

of more than 25,000 people were required to elect 

an attorney as juvenile court judge.2° However, there 

were exceptions to this requirement which, coupled 

with the fact that it did not apply to smaller cities 

or to counties, made it of questionable, significance.~1 

The trial justice became the juvenile court judge 

in his jurisdiction under the Trial Justice Act of 

1936.2~ As mentioned previously, there was no re- 
quirement that the trial justice be an attorney. The 

appeal de novo continued as the appellate procedure 

from the juvenile court and it has remained so to the 

present day.23 

Appeal De Novo~Anomaly in the Juvenile and 
Domestic Relations District Court 

Any inquiry into the reasoning behind the appeal 

de novo is hampered by the absence of committee 

records relative to Virginia legislative history. How- 

ever, an investigation of other legal resources reveals 

two primary justifications for this mode of appeal. 

The first reason is the savings made in time and 

money in disposing of petty cases. The de novo re- 

view permitted misdemeanors and small claims to 

be handled without a jury while preserving a right 

to a jury trial on appeal. It was unnecessary to waste 

the time and expense involved in a formal jury trial 

whose costs could often exceed the amount in issue?4 

A second though less frequently articulated reason 

for the appeal de novo concerned the quality of the 

judges i’n the lower co.urts. The appeal de novo 

served as a safeguard against due process violations 

by lay judges. In Ex Parte Smith, 124. Va. 791, 792; 

98 S.E. 10, 11 (1918), the Virginia Supreme Court, 

in responding to a due process issue, said the de .novo 

appeal from a juvenile court justice decision was 

"intended, among other things, to afford such due 

process when demanded by the accused." In Brooks 

v. Town o[ Potomac, 149 Va. 427, 141 S.E. 249 
(1928) the Supreme Court again talks of the de 

20 Va. 

21 See 

22 Va, 

23 ga, 

~4 See 

Acts of Assembly 1922, ch. 482, § 1945, p. 829. 

Va. Acts of Assembly 1942, ch. 308, § 1945, p. 432. 

Acts of Assembly 1936, ch. 385, § 49871 at 626. 

Code § 16.1-I36 (1975). 

Saunders v. Reynolds, 214 Va. 697, 204 S.E. 2d 421 

(1974); Nor[olk & W. R. Co. v. Clark, 92 Va. 118, 22 S.E. 

867 (1895); Miller v. Commonwealth, 88 Va. 618, 14 S.E. 
161 (1892). Accord, Burks, "Comment on Brown v. Epps," 

1 Va.L. Reg. 24 (1895). 
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novo review insuring due process on an appeal from 

a lay court. There are cases which indicate that the 

appeal de novo is intended to provide the appellant 

with all of the guarantees he would have had if the 

case originated in a court of record.~5 Arguably, this 

includes the right to a legally learned judge. 

In addition to the cases cited, there is much sup- 

port for the position that the appeal de novo origi- 

nated as a safeguard against the lay justice.26 Dean 

Roscoe Pound spoke of the lower court de novo pro- 

cedure as a "trial in the first instance by a lay magis- 

trate, followed, since he is not trusted, by a retrial 

~-SDickerson v. Commonwealth, !62 Va. 787, 173 S. E. 583 

(1934); Brooks v. Town o[ Potomac, 149 Va. 427, 141 S. E. 

249 (1928). 

~ See Notes, "Right to a Legally Learned Judge," 61 Va. 

L. Rev. 1454, 1485 (1975); Notes, "The Right of the Ac- 

cused to Trial Before a Lawyer Judge," 51 Notre Dame L. 

Rev. 833, 837 (1976); 42 A. L. R. 2d 995, 1000 (1955); 

Smith, supra at 129; 34 Reports of ABA 578, 591-592 (1909). 
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to a jury in a higher court on appeal .... ,, 27 Per- 

haps the most forthright statement of the justification 

of the de novo procedure was made by Judge C. J. 

Weintraub of the Supreme Court of New Jersey, 

when he said, . .. we are mindful of the reasons for a 

trial de novo in these matters. The Legislature long 

ago provided for a retrial at the county level because 

of the weakness inherent in the system of local courts 

whose judges were locally appointed, served part- 

time, and frequently were not even members of the 

Bar. A structure of that kind could not command the 

complete confidence of the public?s 

Disadvantages of the Appeal De Novo 

In view of the above, one can quite comfortably 

take the position that the appeal de novo has become 

passd relative to the Virginia District Courts because 

of the gradual development of those courts to the 

present level of competence. The inability of lay jus- 

tices to administer due process is no longer a valid 

concern, especially in light of the District Court Act 

of 1973. The appeal de novo does offer the ability 

to screen out the small, non-jury cases, thereby sav- 

ing time and expense if the case is not appealed. But 

there are definite disadvantages inherent in this pro- 

cedure which, in the opinion of the authors, outweigh 

this advantage and consequently warrant a change in 

the method of appeal. 

The major disadvantage of the appeal de novo 
process is that, except for the instances mentioned 

above, it involves a great deal of wasted time, effort, 

expertise and money. For example, in a contested 

custody case it is not unusual for the court to spend 

as much as a whole day, and in some cases, several 

days, hearing and disposing of the case. Then, if the 

decision is appealed, the entire proceeding is voided 

as if it had never happened. In fact, mention of the 

lower court judgment in an appeal de novo in the 

circuit court could constitute reversible error?9 

Not only does the de novo appeal impose an addi- 

tional burden on the circuit court, but it is taxing on 

2~ Pound, "The Administration of Justice in the Modern 

City," 26 Harvard L. Rev. 302, 327 (1913). (Cf H. N. Fuller, 

Criminal Justice in Virginia (1931) at 157 for a similar view 

of the untrustworthiness of the lay justices resulting in the 

de novo procedure). 

2sState v. DeBonis, 58 N. j. Repts. 182, 188, 276 A. 2d 

137, 141 (1971). 

29 Buck v. City of Danville, 213 Va.-387,-192 S. E. 2d 758 

(1972). 
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parties and witnesses. Often there are busy people 

summoned to testify such as medical doctors, psy- 

chiatrists, psychologists, nurses, and social workers. 

They don’t object strongly to losing one or two days 

testifying in the first court, but they do protest loudly 

when they have to repeat the entire p~erformance 
again before another judge. In many cases the parties 

are indigent which mandates that these professionals 

go unpaid. However, if the social services department 

or a non-indigent party is involved in the proceeding, 

the de novo appeal forces them to pay double fees 

for their expert witnesses. 

The questions are sometimes asked, "Why the dress 

rehearsal?" or "Why can’t this matter just be heard 

before the judge of the court of record in the first 

instance and save everyone much time and effort?" 

One can’t help but agree with these queries, not only 

as to the lost time of the witnesses, but also as to the 

time of the judge and that of the attorneys, not to 

mention the expense that falls on the client when he 

has to go through the entire matter again before the 

circuit court. 

Another problem inherent in the appeal de novo 

is its tendency to discourage attorneys from prepar- 

ing their cases as carefully as they should. The ju- 

ve.nile court proceeding is seen as a "dry run" with 

an opportunity to try anew at the circuit court level. 

This attitude does nothing to enhance the efficiency 

of ou~r justice system. 

Judges, as well, are prone to become lax in their 

work .because there is no accountability in the de 

novo system. There is no review of the rulings and 

findings of the lower court. The lack of a record 

means there is no safeguard to insure that the law 

is applied equally and fairly. In addition, this lack 

of accountability means that law and procedure are 

less likely to be uniform in the various juvenile and 

domestic relations courts. The manner in which a 

case is decided tends to be more a function of a par- 

ticular judge and a particular court rather than the 

law involved. Finally, the educative function of ap- 

pellate review is lost in the de novo system. Errors 

of law and procedure are not corrected nor are they 

pointed out to the offending judge. Errors can be 

rectified as to an individual litigant by the de novo 

appeal, but this does nothing to help future litigants 

who come before the erring judge?° 

~o See Robertson, "Trial De Novo in the Superior Court," 

56 Mass L. Quar. 347 (1971). 



Distinction Between the Juvenile and Domestic 
Relations District Court and the General 

District Court 

The authors of this paper are in no way attempting 
to make an argument for or against the method of 
appeal from the general district court, but we do at 
this point note this distinction. Although the above 
arguments against the appeal de novo very likely do 
apply to the general district court, there is, we think, 
a valid argument for specifically making the appeal 
on the record applicable to the juvenile and domestic 
relations court. In the general district court, the cases 
are of the same general nature as those tried in the 
circuit court and the necessary expertise of both 
judges is very much the same. In the juvenile and 
domestic relations court, however, the judge, has 
developed, in addition to his general knowledge of 
the law, a great deal of expertise in juvenile and 
domestic matters that is not necessarily had by the 
circuit court judge. This specialization .enables the 
juvenile and domestic relations court judge to more 
effectively administer this family-oriented law.~1 Be- 
cause of this specialization, the authors propose that 
an appeal taken from the juvenile and domestic rela- 
tions court should be reviewed on the record by the 
circuit court judge in much the same manner as is 
an appeal taken from the circuit court to the Su- 
preme Court. In other words, the judgment of the 
juvenile and domestic relations court judge should not 
be disturbed unless some reversible error has been 
committed or the decision is plainly contrary to the 
law and evidence.~2 

Alternatives to the Appeal De Novo from the 
Juvenile and Domestic Relations Court 

In presenting the following alternatives to the 

appeal de novo, th~ authors are not unmindful of a 

study currently underway by the General Assembly 

relative to the feasibility of a family court: The pro- 

posals we present here might well indeed be related to 

the concepts to be considered by the joint committee 

of the General Assembly, but we are not in this paper 

giving thought to anything other than a method of 

appeal from the present court at its present level of 

jurisdiction. 

The first and most practical alternative is that the 

juvenile and domestic relations district court be made 

~1 Report of the Commission on Problems of the Juvenile 

Offender, House Document 4 (1959) at 16. 

’~2 See Va. Code §§ 8.01-678, 8.01-680 (1977). 

a court of record with an appeal to the circuit court 

on the record. Naturally this will create questions as 

to how the-record would be kept and who would pay 

the expenses. From a practical standpoint many of 

the juvenile and domestic relations courts now have 

available electronic recording equipment. In many 

jurisdictions the juvenile and domestic relations court 

shares the same courtroom with the circuit court. 

Consequently the actual recording would present 

some additional expense, but it would not be a big 

problem. 

A more difficult question involves typing and pay- 

ing for the transcripts. Of course, it would not be 

necessary to make a transcript of every case. There 

are, in reality, very few appeals from the juvenile 

and domestic relations courts and only those appealed 

cases woiald require a transcript. Quite possibly the 

transcripts could be made by the present clerical 

staff, or one additional person who could be employed 

for the entire district. Requiring the clerks to assume 

this additional responsibility would be somewhat of 

a burden but when one considers that in a court the 

size of the Charlottesville-Albemarle Court there are 

approximately one or two appeals per month, we are 

not talking of an overwhelming load. In the small 

rural counties there possibly are not more than four 

or five appeals for the entire year. Where some prob- 

lems might arise would be in the large urban areas 

that have larger dockets and undoubtedly more ap- 

peals. It is very likely that in those instances an 

additional person or so would have to be employed. 

Before this proposed method of appeal is given serious 

consideration, a careful study might be advisable to 

determine the accuracy of these estimates. 

Unless they are indigent, the litigants should be 

required to pay the cost of a transcript on appeal. 

In those cases, a court reporter might be employed 

in much the same manner as is now the practice in 

the circuit court. 

A serious argument that is frequently encountered 

in proposing an appeal on the record from the ju- 

venile and domestic relations court is that it would 

deny the litigants a right to trial by a jury. Of course, 

there is no problem in custody and related cases as 

they are chancery matters and there is no jury trial 

in the circuit court. The problem is encountered 

When we talk about trying juvenile delinquency cases 

or cases involving adults on criminal offenses. 

It goes without saying that an adult facing a crimi- 

nal charge has a constitutional right to a jury trial 
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and cannot be tried otherwise unless it is waived. 

On the other hand, the U. S. Supreme Court has 

held that juveniles have no such right under the U. S. 

Constitution when they are tried as juveniles in a 

juvenile court setting.8~ Virginia’s Constitution is 

worded sufficiently like the U. S. Constitution that a 

similar conclusion is reached on the state level. How- 

ever, under Va. Code § 16.1-279 Ell, a child fifteen 

(15) years or older can be treated as an adult in the 

juvenile court and sentenced to as much as twelve 

(12) months in jail. This provision would un- 

doubtedly require a jury trial (unless waived by the 

juvenile) to be constitutional. (See Va. Code 

§ 16.1-296 providing for a jury trial on appeal 

de novo from a delinquency finding in the juvenile 

court.) 
In view of the above considerations, it is suggested 

that at the very least all non-criminal cases should 

be appealed to the circuit court on the record. The 

rationale for the ancient appeal de novo has been 

eliminated through the development of the juvenile 

and domestic relations court and because there are 

no jury trials to "screen out" in non-criminal cases. 

The appeal on the record would eliminate duplica- 

tion of time, effort and costs not only to the lower 

court and the trial participants, but also the circuit 

court. Instead of expending much time hearing a case 

de novo, a circuit court judge could review a ju- 

venile and domestic relations appeal in a far shorter 

time by reading the transcript. Thus, what could 

take two days to try de novo might be disposed of 

in two hours. 

In criminal and delinquency cases, an appeal on 

the record would require that every defendant fifteen. 

(15) years of age and older would have to be given 

an opportunity to elect or waive a jury trial. If he 

opted for a jury, the juvenile and domestic relations 

court could conveniently transfer the matter to the 

circuit court where it could be heard without further 

proceedings in the lower court. If the defendant 

elected to waive a jury trial, the matter would be 

heard in the lower court and the appeal would lie to 

the circuit court on the record. 

a~McKeiver v. Penn., 91 S. Ct. 1976 (1972). 

An alternative to the above would be to retain the 

appeal de novo to the circuit court in criminal and 

delinquency cases only where the defendant requests 

trial by jury when he gets to the circuit court. 

Still another alternative is to eliminate Code 

§ 16.1-279 Ell (giving the court the power to treat 

a juvenile as an adult and sentence him to 12 months 

in jail). This would permit all juvenile cases, delin- 

quency and otherwise, to be appealed on the record 

in accord with the holding in McKeiver. This, no 

doubt, would result in the greatest savings in time 

and effort to the juvenile and circuit courts, but it 

wonld eliminate an effective dispositional tool in cer- 

tain delinquency cases. The juvenile court would still 

have access, however, to the transfer statute (Code 
§ 16.1-269) which is more consistent with juvenile 

court philosophy. 

A final suggestion not favored by the authors, 

would be to use an "appeal de novo on the record" 

procedure?4 In this procedure the circuit court would 

reconsider the merits of the case by means of a 

transcript of the proceedings in the lower court. This 

prevents an entire rehearing of the case but permits 

the circuit court judge to substitute his judgment for 

that of the juvenile court judge. Code § 16.1-279 

Ell would still require a jury trial right for delin- 

quency cases at some point. 

Conclusion: 

The appeal de novo originated in a Virginia court 

system’that is not comparable to the courts of today. 

It was" implemented as a due process safeguard 

against non-lawyer judges. The juvenile and domes- 

tic relations court has developed to a point where this 

provision is no longer needed. A change to some 

type of appeal on the record to the circuit court 

would preserve the judgment of the lower court 

judge; it would provide for accountability by the 

judges; it would eliminate needless duplications of 

trials, and result in a savings of time and expense to 

the parties, the witnesses, and the judicial system. 

34See Ore. Rev. Stat. § 19.125 (1975.); 58 Iowa Code 
Ann., Rules of Civil Proced., R. 344 (1977). 
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 Law  eforrrL -M-ICHAEL D. FLEMMING 

VIRGINIA ESTATE TAX: 

MORE BLESSED TO GIVE AND SOON LESS COSTLy, TOO 

The 1978 session of the Virginia General Assem- 

bly produced the most significant change in the 

Virginia system of taxing inter vivos and testamentary, 

transfers of property in over 50 years. Effective Jan- 

uary 1, 1980, House Bill 442 repeals the Virginia 

inheritance and gift taxes and enacts in their stead 

an estate tax equal to the amount of the credit against 
the federal estate tax allowable by Internal’Revenue 

Code § 2011 for state death taxes paid. 

The history of reform of wealth transfer taxation in 

Virginia goes beyond the immediate background to 

H.B. 442. In 1956, the General Assembly approved 

House Joint Resolution 25 directing the Virginia Ad~ 

visory Legislative Council to study the inheritance and 

gift tax laws of Virginia. In conducting the mandated 

study, the V.A.L.C. relied heavily on the work of a 

subcommittee of the Committee on Taxation of the 

Virginia State Bar chaired by Toy D. Savage, Jr. The 

Savage subcommittee produced a report concluding 

that the inheritance tax was administratively awkward 

and should be replaced with an estate tax? Specifi- 

cally, the subcommittee proposed an estate tax with 

its own definition of gro~ estate, deductions and rate 

table. Moreover, observing that the revenue derived 

from the gift tax was insignificant and that the gift 

tax offered no real deterrent to death tax avoidance 

by means of lifetime giving, the subcommittee recom- 

mended that the gift tax be repealed. The V.A.L.C. 

adopted the findings and suggestions of the Savage 

subcommitee i’n large part. 

In 19585 and 19603, Mr. Savage, then a member 

of the House of Delegates, introduced in that body 

an estate tax bill following the V.A.L.C. report. In 

1 Inheritance and Gift Tax Laws--A Report of the Vir- 

ginia Advisory Legislative Council to the Governor and the 

General Assembly of Virginia, H. Doc. No. 24 (1958). 

-~H.B. 571 (1958). 

’~ H.B. 181 (1960). 

EDITOR’S NOTE: This article is adapted from an earlier 

article. Virginia Wealth Trans[er Tax--Proposed Alternatives, 

published in 12 U. Rich. L. Rev. 299 (1978). 

both instances, the bill passed the House by wide 

margins but failed to be reported by the Senate Fi- 

nance Committee. In 1962, the same bill was intro- 
duced i’n both the House4 and Senate,~ sponsored in 

the Senate by William B. Spong. Apparently weary of 

passing the bill to no avail, the House delayed action 

to await the Senate bill, but again the bill was de- 

feated in the Senate Finance Committee. 

Over the next 15 years, sentiment for reform did 

not ’necessarily wane, but further efforts were thwarted 

by the argument that substantial changes in the fed- 

eral estate and gift tax laws were being contemplated 

by Congress and an overhaul of the Virginia law 

would be premature until the outcome of that process 

was known. Of course, the Tax Reform Act of 1976 

produced those changes i’n the federal law. And dur- 

ing the 1977 session of the General Assembly the 

House of Delegates approved House Resolution 34 

which commissioned another study of the Virginia 

inheritance and gift tax laws "in light of recent de- 

velopments." 

The vehicle for the latest study was a subcommittee 

of the House Finance Committee cqnsisting of sena- 
tors, delegates and citizen members as well, chaired by 

Senator Hunter B. Andrews. The Andrews committee 

came to many of the conclusions which the Savage 

committee had made 20 years earlier? But the An- 

4H.B. 139 (1962). 

5S.B. 267 (1962). 

6 Report of the House Finance Subcommittee on Inheri- 

tance & Gift Tax Laws to the Governor and the General 

Assembly of Virginia, H. Doc. No. 18 (1978). 
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drews committee decided that an estate tax geared to 

the federal tax would bring tax relief to more o.f the 

smaller Virginia estates now subject to tax because of 

unrealistically low exemptions, and would be even 

more administratively efficient than an independent 

estate tax such as was proposed by the Savage com- 

mittee. Accordingly, the Andrews committee recom- 

mended an estate tax tied to the I. R. C. § 2011 

credit. Such a tax is often referred to as a "pick-up" 

tax. The com~nittee recommendation provided the 

model for H.B. 442, introduced by Delegate Archi- 

bald A. Campbell, chairman o.f the House Finance 

Committee. This time the estate tax concept met with 

greater success: H.B. 442 was approved by the House 

by a vote of 97-2, by the Senate 32-6, and was signed 

by Governor Dalton on April 9, 1978. 

To understand the shortcomings of the current in- 

heritance tax, and why the new estate tax should be 

a welcomed cha’nge, both taxes might be judged 
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against three basic standards. The first standard is 

fairness. If there is a principle of American taxation 

which is most espoused it is that the burden of taxation 

should be allocated according to the ability to pay. 

And so, the fairness of a tax is generally judged by its 

progressiveness: a tax rate which increases as the tax 

base also increases. The second standard, predict- 

ability, is particularly important with respect to trans- 

fer taxes. Lawyers and taxpayers spend a great deal 

of time and effort planning lifetime and testamentary 

transfers of property with any number of go.als in 

mind: mi’nimizing tax liability, controlling the use of 

property after its transfer, distributing property ac- 

cording to personal preference, etc. Tax considerations 
play an important role in the achievement of all of 

these goals and it is axiomatic that planning becomes 

a mea’ningless exercise unless the results are relatively 

predictable. Third, a transfer tax must be judged by 

its administration. The ideal tax would be easily col- 

lected and enforced with as little expense and effort 

as possible for the government and taxpayers alike. 

While Virginia’s inheritance tax incorporates a 

graduated rate schedule, the tax is not nearly as pro- 

gressive as other death taxes. For example, a’ny prop- 

erty in excess of $5,000 pa~ssing to a Virginia Class A 

beneficiary is subject to tax under the Virginia in- 

heritance tax, whereas the value of a gross estate must 

exceed $134,000 for persons dying after 1977 before 

federal estate tax liability obtains. After 1980, a fed- 

eral gross estate of $175,625 will escape taxation. Of 

course, the Virginia inheritance tax exemption be- 

comes more important a~s the number of beneficiaries 

of a decedent increases. On the other hand, the in- 
heritance tax exemption decreases for Class B and 

Class C beneficiaries. All variables taken into con- 

sideration, it is sufficient to say that a very large num- 

ber of smaller estates i’n Virginia subject to Virginia 

inheritance taxes are not even required to file a fed- 
eral return. Nor does the progressiveness of the Vir- 

gina tax compare favorably to other states. A 1974 

study concluded that a large majority of the other 

states with an inheritance tax have more progressive 

rate structures than Virginia.~ 

The uncertainty of the Virgi’nia inheritance tax is 

at least partially a failing of inheritance taxes in gen- 

eral. An inheritance tax is a tax on the privilege of 

receiving property from the estate of a decedent. As 

such, a beneficiary of a decedent’s estate is taxed only 

z Report of the Revenue Resources and Economic Com- 

mission to the Governor and the General Assembly of Vir- 

ginia, S. Doc. No. 13, p. 48 (1974). 



on the property received and not until it is received. 

This feature of an inheritance tax can present any 

number of problems. A beneficiary may receive an 

i’nterest in property which amounts to something less 

than absolute ownership. Unless actuarial tables are 

applicable, it may be impossible to determine accu- 

rately the value of such an interest. A remai’nder inter- 

est which does not vest in a beneficiary until after an 

event other than the death of the decedent is ,not tax- 

’able until such vesting. The difficulty is compounded 

when a beneficiary, of a remainder interest is not iden- 

tifiable at the time of the death of the decedent. In 

all of these cases, § 58-173 provides that the Depart- 

ment of Taxation may effect a settlement "as it shall 

deem to be for the best interest of the Common- 

wealth." Taxpayers are generally anxious to reach a 

settlement and bring matters relating to an estate to 

a conclusion. The Department, too, would rather 

settle a tax on a future interest than keep a file open 

for generations. But in spite of this mutuality of in- 

terests, settlement is not always possible. A trugt with 

particularly broad discretion for distribution b’y the 

trustee would present a wide range in the potential 

amount of tax due depending on the relation of the 

ultimate distributees to the decedent. A settlement in 

the interest of the Commonwealth would ipso facto 

be contrary to the interest of the taxpayer. In such 

cases, it is nearly impossible to reach a settlement 

satisfactory to all parties, and the ideal of a certain 

amount of tax due on a certai.n date is simply not 

attainable. 

The lack of predictability, of the Virginia inheri- 

tance tax is also attribu.table to the skeletal nature of 

the Virginia statute itself. The cornerstone of the 

statute is the general rule of § 58-152 that Virginia 

taxes "the shares of the respective beneficiaries in a!l 

property within the jurisdiction of this Common- 

wealth." Presumably, only property otherwise specifi- 

cally excluded would escape taxation. But life insur- 

ance proceeds payable to a named beneficiary are 

exempt from inheritance tax. The policy and practice 

of the Department of Taxatic~n produce this result 

rather than any legislative or judicial, directive. 

The uncertainty of the Virginia inheritance tax can 

be traced not just to the statute, but to the relatively 

few judicial and administrative interpretations of that 

statute as well. The problems posed by this vacuum 

are mitigated by the generally fair and consistent 

treatment of taxpayers by the Department of Taxa- 

tion. But no sound system of taxation should ultimately 

be founded on the benevolence of the administrator. 

Consistency among taxing jurisdictions is a corollary 

to predictability. The frustration of effective estate 

planning caused_by_.contradictory treatment of prop- 

erty by the federal government and a state govern- 

ment can be just as great as that caused by a vague 

or incomplete statute. There are many examples of 

such inconsistencies to Virginia estates. The treatment 

of a principal residence jointly owned by spouses is 

different for the two taxes. Railroad retirement and 

civil service survivor benefits and annuities are taxable 

under the federal estate tax but excluded for purposes 

of the Virginia i’nheritance tax. The federal govern- 

ment allows a marital deduction and Virginia does 

not. The federal estate tax gives favorable treatment 

to the property of a decedent which has been subject 

to estate tax within the ten years prior to the dece- 

dent’s death, while the Virginia tax favors such prop- 

erty only if the property was previously taxed within 

two years of death. There are more examples. The 

poi’nt is that intelligent planning becomes difficult, 

and in some cases impossible, in the face of so many 

important instances of contrary tax treatment by the 

federal and state taxing statutes. 

The administrative difficulties presented by the Vir- 

ginia inheritance tax are closely related to the prob- 

lems with respect to predictability. Because the tax is 

levied against the transferee rather than the trans- 

feror, a separate calculation is required for each bene- 

ficiary of an estate. If the estate includes future in- 

terests and a settlement with the Department is not 

reached, then the levy of the tax must be delayed until 

the interest becomes ...vested and the tax certain. This 
could mean that a file would remain open for years 

after a decedent’s death. If ~a decedent grants a trustee 

authority to make discretionary distributions with 

respect to the corpus of the trust a return would have 

to be filed upon each invasion of the corpus. 

The requirement of § 58-166 that the personal 

representative of every decedent whose gross estate 

exceeds $1,000 must file a return obviously increases 

the administrative burden of the Department of Taxa- 

tion. The benefits derived by Virginia are not con- 

comitant to the burden, particularly when the addi- 

tio’nal burden borne by smaller estates is considered. 

For example, a gross estate of $50,000 with a net 

value of $40,000 after debts and administrative ex- 

penses, left in equal shares to two children of the 

decedent will produce gross revenue to Virginia of 

only $300. The revenue derived is insignificant to the 

state and probably does ’not cover the cost to the state 

of processing the return. Moreover, the preparation of 
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the inheritance tax return is technically demanding 

and time consuming, and its burden is relatively 

greater on the smaller estates least able to bear it. 

The 1976 changes in the federal estate tax indi- 

rectly increase the administrative burden of Virginia’s 

inheritance tax. Because the new unified credit con- 

tained in I.R.C. § 2010 translates into a $175,625 

exemption after 1980, far fewer federal returns are 

required to be filed. Consequently, Virginia will be 

less often able to rely upon the federal audit pro- 

cedures with respect to the valuation of property. The 

cost to Virginia of valuing property of smaller estates 

will increase, and again, those are the very estates 

from which Virginia receives the least revenue. 

II,                   , 

The estate tax embodied in H.B. 442 addresses 

the disadvantages of the present inheritance tax just 

recounted. The tax is equal to the amount of the 

credit allowed by § 2011 of the Internal Revenue 

Code for state death taxes paid. This form of an 

estate tax, or "pick-up" tax, has been adopted by 

Alabama, Alaska, Arkansas, Florida, Georgia, New 

Mexico, Utah and Vermont. 

The pick-up tax is quite progressive. The § 2011 

credit increases more rapidly with the size of an estate 

than does the federal estate tax. And yet the pick-up 

tax is not burdensome to larger estates since, by defi- 

nition, the tax paid to Virginia may be credited en- 

tirely against the federal tax. 

The progressiveness of the pick-up tax when com- 

pared to the current inheritance tax is most pro- 

nounced with respect to smaller estates. Assuming an 

estate avails itself of the maximum federal marital 

deduction, after 1980 no Virginia estate tax will be 

payable unless the adjusted gross estate exceeds 

$425,625. In contrast, the inheritance tax is payable 

by a Class A beneficiary to the extent that his share 

exceeds $5,000. 

The new estate tax will eliminate the uncertaintv of 

the Virginia inheritance tax. The tax will be a simple 

computation based on the § 2011 credit. Since the 

new tax will be an estate tax, it will be based on the 

value of the decedent’s interest iaa certain prop.erty at 
the time of his death. The difficulties characteristic of 

an inheritance tax, that is, valuation of future in- 

terests and the identification of beneficiaries, will dis- 
appear. So too will the vagaries of the Virginia 

inheritance tax concerning life insurance. The treat- 
ment of property will not vary-for-purposes of state 

and federal death taxes. 
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It follows that the pick-up tax will be much more 

easily administered by the Department of Taxation. 

First, the audit of Virginia death tax returns will be 

reduced to a verification of line 13 on the federal 

return. Second, the number of returns to be processed 

by the Department will be greatly decreased. For 

example, 17,600 inheritance tax returns and 5,700 

gift tax returns were filed in Virginia in 1976,8 con- 

trasted with only 4,900 federal estate tax returns filed 

by Virginia estates.9 If the pick-up tax had been iT~ 

effect in 1976, the Department would have had to 

audit an impressive 80 percent fewer returns. The 

difference will be even greater in years to come since 

the number of inheritance and gift tax returns would 

be sure to increase whereas the Internal Revenue Serv- 

ice projects that the 1976 estate tax amendments will 

reduce the number of federal estate tax returns from 

Virginia to a mere 3,500 by 1980.1° Third, any reso- 

lution of a tech’nical or legal dispute on the federal 

level will be determinative for Virginia, with resulting 

saving of administrative and judicial review. 

The simplification of the Virginia death tax cal- 

culation and reduction of the number of returns re- 

quired to be filed will also relieve those personal 

representatives and others preparing the Virginia re- 

turn, who now must contend with a 12-page inheri- 

tance tax return. The change to the pick-up tax will 

also eliminate the need for much of the documentation 

which now must accompany the Virginia return in 

many cases. With the pick-up tax, all that need be 

appended to what will surely be a simple Virginia 

return’will be the federal return. 

Wh£t little opposition there was in the General 

Assembly to H.B. 442 was founded on two objections. 

First, the replacement of the inheritance tax with the 

pick-up tax will create a revenue loss for the state. 

Since the § 2011 credit serves as a minimum tax under 

current § 58-162, the revenue loss will be the extent 

of the excess of what would have been the inheritance 

tax over the § 2011 credit on any given return. The 

Andrews committee report estimated that the loss 

would be about $12 million in fiscal year 1980-81. 

Second, some regret the passing of the classification of 

beneficiaries providing favored treatment for benefi- 

ciaries closely related to the decedent. 

s 1975-1976 Va. Dep’t. of Taxation Ann. Rep. 15. 

¯ ~ Internal Revenue Service, Dep’t. of the Treasury, Pub. 
No. 5395, Quarterly Statistical Report 6 (Ap. 1977). 

a0 Internal Revenue Service, Dep’t. olr the Treasury, Pub. 

No. 6149, Calendar Year Projections 1977-1985--Districts 

18-19 (Jan. 1977). 



The revenue loss from the pick-up tax is insignifi- 

cant in the context of the total revenues collected by 

the state. The reform brought about by the new tax 

is well worth the price. But to insure that the pro- 

jected loss would not disrupt the current budget bien- 

nium, for which planning had already been completed, 

the General Assembly postponed the effective date of 

the change until January 1, 1980. By that time, ex- 

pected increases in the general fund revenue collec- 

tions may have made the concern about the revenue 

loss moot. Moreover, in the long run, the projected 

revenue loss may diminish. One attraction of the 

pick-up tax is that the state tax is no more and no 
less than the amount which the federal government 

allows as a credit against the federal estate tax. The 

states which have adopted a pick-up tax boast that 

they effectively have no state death tax burden since 

the tax paid to the state reduces the federal tax owed 

by an equal amount. Utah adopted its pick-up tax 

effective January 1, 1977 in large part to attract 

wealthy persons to reside in that state?1 The-Vermont 

legislature changed to the pick-up tax k’nowing that 

in the short run there would be a revenue loss, but like 

Utah, the change was made to attract persons of 

wealth. If states such as Utah and Vermont are cor- 

rect in their belief that a pick-up tax will eventually 
create a net increase in revenue by the attraction of 

larger estates, Virginia stands to gain rather than lose 

from the change to the new estate tax. 

The notion that the inheritance tax favors close 

relatives of the decedent is probably illusory. With 

nonapportionment-of-taxes clauses common now, it is 

the residue of the estate which bears the tax burden 

and not the shares of the respective beneficiaries. 

Moreover, the surviving spouse is the one beneficiary 
of an estate most deservin~ of preferential tax treat- 

ment. The federal estate tax, with its marital deduc- 
tion, provides such favorable treatment and so will the 

pick-up tax. On the other hand, the current Virginia 

inheritance tax allows a deduction for federal estate 

taxes paid, and since the federal tax is smaller when 

there is a surviving spouse for whom a marital deduc- 

tion is taken, the Virginia tax is larger, thus pena!izing 

the surviving spouse. 

III. 

House Bill 44,2 repeals the Virginia gift tax entirely 
as of January 1, 1980. One important justification for 

la The legislative history for most state statutes is sparse 
at best. Reference in the text to the reason for a legislature’s 

action is founded on the author’s conversations with state 

officials and has no documentary basis. 

a gift tax has been its function as a deterrent to life- 

time giving as a means of avoiding death tax liability. 

The Savage c_o___mm_jittee 20 years ago concluded that 

any deterrent effect is achieved almost entirely by the 

federal gift tax alone and that any consideration 

given state gift taxes is little more than an afterthought 

to the tax planner?2 The predominance of the federal 

gift tax compared to the state gift tax is even more 

pronounced today. The 1976 federal changes in- 

cluded a unified rate schedule for estate a’nd gift 

taxes. The unified rates have taken away the most 

significant advantage to lifetime giving, that is, a 

more favorable rate for gifts. Furthermore, while the 

gross federal gift tax payable has always overshadowed 

the state tax, the federal tax is now even relatively 

higher. Since the potential federal tax liability is so 

much greater than the state tax, it follows that the 

federal policy discouraging inter vivos transfers will be 
served even without a state gift tax. 

Repeal of the gift tax will have salutary effects as 

well. First, it will make administration of the tax laws 

yet simpler and less expensive. Second, it will make 

the state’s transfer tax laws more even in their applica- 

tion. Gift tax laws are very difficult to enforce. It 

has been suggested that many taxpayers, whether de- 

liberately or not, unlawfully avoid gift taxes. The re- 

placement of the gift and inheritance taxes with a 

single, easily enforceable transfer tax will be a fairer 

tax, particularly to those who dutifully pay gift taxes. 

Conclusion 

House Bill 442 gepresents significant tax reform in 

Virginia. An estate tax equal to the § 2011 credit is 

simpler than the inheritance tax from the perspective 

of both the government a’nd taxpayer. Only one tax 

is levied per decedent rather than a multitude of taxes 

for each beneficiary. Since the tax is based on the total 

value of property of a decedent, and not the value of 

shares to each beneficiary, difficult problems involving 

future interests and allocations of tax liability are 

avoided. An estate tax, particularly a pick-up tax, will 

be eminently easy to administer and therefore more 

productive. 

The replacement of the inheritance tax with the 

pick-up tax will mean that a great number of smaller 

Virginia estates will not even be required to file re- 

turns. Moreover, H.B. 442 provides tax relief for Vir- 

ginia estates of all sizes since no estate will be required 

a2 Inheritance and Gift Tax Laws, supra, Note 1, at 11-12. 
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to pay any more to Virginia than can be credited 

against the federal tax liability. 

The repeal of the gift tax is icing on the cake. Its 

revenue production is minimal. Its effect in deterring 

fifetime givi’ng is questionable and has been further 

diminished by the recent changes in the federal law. 

The repeal of the gift tax will further simplify the 

task of the Department of Taxation. 

President’s Page 
(Continued ]rom page 3) 

groups. Space does not permit me to discuss the dis- 

cussions or even list the topics. However, the groups 

themselves were made up of people whom we would 

all like to hear as speakers themselves. For example, I 

was seated between the President-Elect of the Ameri- 

can Bar Association (S. Shepherd Tate, who ad- 

dressed us in January) a’nd the president of the State 

Bar of California. 

Also on Wednesday, work was begun on the new 

Marshall-Wythe School of Law of the College of 

William & Mary. It was, of course, a proud day for 

the school and was capped by a splendid dinner in 

the great hall of the Wren Building to which your 

president was invited. Our past president, Dean 

William B. Spong, Jr. and Mrs. Spong were the hosts. 

As I stated in my first "President’s Page," I sense 

genuine progress in the activities and contributions of 

the organized bar. The Williamsburg II conference 

demonstrated conclusively that the efforts of so many 

in bringing the National Center headquarters building 

to completion have helped to create a dynamic center 

for progress in the administration of justice. The or- 

ganized bar with our association as catalyst a’nd leader 

contributed significantly to that effort. There can be 

no higher goal for the organized bar and I am proud 

of our association’s role in the effort. 

Defending the Employer... 
(Continued [rom page 10) 

and promotion practices, the court should construct 

a hypothetical model of how the employee would 

have progressed in the absence of discrimination. If 

the company lacks adequate records to permit this 

reconstruction, testimony from persons familiar with 

the pertinent employment histor-y-¢an be used. The 

employee’s hypothetical employment history can then 

be compared with his actual employment position?s 

Defense counsel should look for evidence that class 

members were not qualified for existing vacancies or 

voluntarily declined to advance to vacancies available 

to them. 

Plaintiffs sometimes seek to supplement back pay 

awards with an award of "front pay" for future earn- 

ings lost because plaintiff will be delayed in reaching 

his "rightful place." The plaintiff’s age, physical limi- 

tations, past employment record and likelihood of 

remaining with the employer are factors which can 

be considered in determining whether such an award 

is appropriate. 

Punitive damages are not av.ailable under Title 

VII since the remedies provided in the Act are sup- 

posedly equitable in nature.~9 Courts have disagreed 

as to whether compensatory damages can be awarded 

under the Act. 

The court may award attorneys’ fees to the pre- 

vailing party. However, successful defendants must 

show that plaintiff’s claim was frivolous, unreason- 

able, or without foundation.6° 

Conclusion 

Defending an employer against a Title VII claim 

requires thorough knowledge of a substantial body 

of procedural and substantive law that has developed 

over the past thirteen years. In addition, counsel 

must acquire an understanding of the nature of his 

client’s personnel practices, how those practices 

evolved historically and how they relate to the em- 

ployer’~ business operations and needs. 

Today any attorney representing business clients 

can expect to be confronted with Title VII charges 

and litigation. Even if the employer’s attorney never 

actively contests a Title VII charge, counsel can alert 

the employer to some of the legal considerations that 

now arise in hiring and firing employees and in es- 

tablishing personnel practices and policies. A wider 

appreciation of the principles that have developed 

under this landmark legislation will assist employers 

in complying with the. law and in avoiding charges 

of discrimination, and will increase the chances that 

such charges will be resolved short of costly litigation. 

~8 Id. 

~g EEOC v. Detroit Edison Co., 515 F.2d 301 (6th Cir. 

1975), vacated 431 U.S. 951 (1977) and remanded in light 

o[ Teamsters v. U.S.; Van Hoomissen v. Xerox Corp., 368 F. 

Supp. 829 (N.D. Cal. 1973). 
~o Christiansburg Garment Co. v. EEOC, . ..... 

U.S ....... , 
16 FEP Cases 502 (1978). 
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Participant in Friday Morning Session 

Jor~ G. IEZZI is a Certified Public 

Accountant and manages the firm of 

McGuire, Woods & Battle in Rich- 

mond. 

Mr. Iezzi is a graduate of Du- 

quesne University. He spent eight 

years with Price Waterhouse and Co. 

in Pittsburgh. He has written several 

articles on law office management, 

published in Prentice-Hall’s Manual 

Iezzi 
for Managing the Law Office, Law 

Office Economics and Management, 
the Virginia Bar News and the Newsletter of the Association 

of Legal Administrators. Mr. Iezzi has appeared as a guest 

lecturer at administrator and lawyer association seminars and 

conferences throughout the country and has been a member 

of the faculty at the Annual Institute on Law Office Manage- 

ment sponsored by the University of Michigan’s School of 

Law. 

The I978 Summer Meeting of The Virginia 

Secretary-Treasurer of the Association, Mr. A. 

A#ernoo~ 
12:00 

PROGRAM 

~URSDAY, JULY 20, 1978 

Participants in Friday Evening Session 

DOUGLAS J. BENNET, JR., is Assistant 
Secretary of State for Congressional 

Relations. Prior to this appointment, 

Mr. Bennet had served as Staff Di- 

rector of the Committee on the 

Budget of the U.S. Senate. 

Mr. Beunet was graduated Phi 

Beta Kappa from Wesleyan Univer- 

sity in 1959 and earned his M.A. de- 

gree in history at the University of 

Bennet California at Berkeley and his Ph.D. 
in history at Harvard. 

Mr. Bennet began his Government career as Assistant to 

the Economic Advisor in New Delhi, India. From that post 

he was assigmed as Special Assistant to Ambassador Chester 

Bow]cs in the Auicrican EnIbassy in New Delhi. He has 

worked as an Assistant to Vice President Humphrey, Senator 

Thomas Eagleton and Senator Abraham Ribicoff. 

LOWELL WEICKER was elected to the 

U.S. Senate iu 1970 and re-elected in 

1976. Senator Weicker has been the 

moving force behind major legisla- 

tion involving energy, ~overnment re- 

form, transportation, housing, educa- 

tion and other issues. 

He is the top-ranking Republican 

on the Senate’s Small Business Com- 
mittee and as a member of two 
other powerful comnaittees Appro- 

Weicker 
prmfious and Energy and Natural 

Resources--Senator Weicker is able to create and influence 

major Ic~zislation. 

Scnatrn" Wcicker was born in Paris, France. May I6, 1931. 
tie wol~ his B.A. degree in Political Science at Yale Univer- 

sity in 1953 and his LL.B. at the University of Virgima in 

1958. 

2:00 Registration~Fee $35;00--Lobby’Annex 

Evening 

6:00 *President’s Reception South Terrace 

7:30 

10:00 

Dine Separately 

Reception Empire Room--Tendered to 

Members and Their Guests by the 

Lawyer~ Title Insurance Corporation 

FRIDAY, JULY 21, 1978 

Morning 

8~30 Annual Breakfast Meeting of the Execu- 

tive Committee, Association Committee 

Chairmen, YLS Executive Committee 

and Committee Chairmen Dominion 

Room 

9:00 Registration (Continued) Lobby Annex 

9:30 Meeting of Association Committees Con- 

ference Center West (Open to all Asso- 

ciation Members and Their Guests) 

10:45 Morning Session--Conference Center East 

Jessie B. Wilson, 11I, President-Elect, Pre- 

siding 



11:00 

6:00 

Greetings: 

President of Virginia State Bar 

William T. Prince 

President of West Virginia Bar Associa- 

tion 

Edward W. Eardley 

"Financial Management--How To Make 

A Living And Practice Law At The 

Same Time" 

John G. Iezzi, General Manager, Mc- 

Guire, Woods & Battle 

aReception in honor of Lieutenant Gov~ 

ernor and Mrs. Charles S. Robb and 

Attorney General and Mrs. J. Marshall 

NORMAN A. GRAEBNER has held the 

Edward R. Stettinius Professorship in 

Modem American History at the 

University of Virginia since Septem- 

ber, 1967. He also held an appoint- 

ment to the University of Virginia’s 

Center for Advanced Study. 

Mr. Graebner received his B.S. de- 

gree from Milwaukee State Teacher’s 

College (now the University of Wis- 

consin Milwaukee), an M.A. in his- 

tory from the University of Okla- Graebner 

homa and a Ph.D. degree in history from the University of 

Chicago. He has taught at Iowa State University, Stanford 

University, and at the University of Illinois. In 1963 he 

served as Fulbright Lecturer at the University of Queensland, 

Brisbane, Australia In 1975-76 he was Distinguished Visiting 

Professor of History at Pennsylvania State University and 

directed that university’s Bicentennial Program. "Freedom: 
Then, Now, and Tomorrow." For the 1978-79 academic year 

he has been designated the Harold Vyvyan Harmsworth Pro- 

fessor of American history at Oxford University. 

He has authored nnmerous books and writings on American 

politics and foreign policy. At present he is Contributing 

Editor of Current History. His chief interest is American 

foreign policy, which he teaches at the University of Virginia. 

Compa~ny. 

7:30 Dine Separately 

9:30 Evening Session--Conference Center East 

Presiding: ]ames A. L. Daniel, Chairman, 

Young Lawyers Section 

"Morality in Foreign Policy" 

Speakers: 

Douglas J. Bennet, Jr., Assistant Secre- 
tary of State for Congressional Affairs 

The Honorable 

United States Senate 

Virginia 

SATURDAY, JULY 22, 1978 

Morning 

8 : 30 Past President’s Breakfast--Georgian Room 

9 : 00 Registration-- (Continued) --Lobby Annex 

Participants in Saturday Morning Sessions 

JOHN P. HEINZ is a professor of law at Northwestern School 

of Law and has been an Affiliated Scholar at the American 

Bar Foundation since 1974. 

Mr. Heinz received his A.B. degree from Washington Uni- 

versity in St. Louis and his LL.B. from Yale Law School He 

has been a member of the Illinois Supreme Court Commis- 

sion on Ordinance Violation Cases; Director of the John 

Howard Association: Consultant to the Illinois Judicial 

Conference and Director of Better Govenament Association 

and Project LEAP. 

MARSHALL J. SEIDMAN is Assistant 
Dean and Professor of Law at In- 

diana University School of Law. 

Mr. Seidman received his B.S. de- 

gree from the Wharton School of the 

University of Pennsylvania and his 

J.D. and L.L.M. degrees from Har- 

vard Law School. He was a Teaching 

Fellow at Columbia Law School, a 

law clerk for U.S. Third Circuit 

Judge Hastie, an attorney with the 

National Labor Relations Board, a 

Deputy Attorney General for the Commonwealth of Penn- 

sylvania and was in Trial and Labor Practice in Philadelphia 
for ten years. He has been a Ford Fellow at Harvard Law 

School and a Professor of Law at Indiana University since 

1970. 

Mr. Seidman is a member of the American, Indiana and 

Indianapolis Bar Associatmns: National Academy of Arbi- 

trators and the Society of Professionals in Dispute Resolution. 

His current activit,es inclnde Arbitrator for the Federal 

Mediation and Conciliation Service; the American Arbitration 

Association; a Hearing Officer for the Indiana Employment 

Seidman 
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Relations Board; Indiana Civil Rights Commission; and the 
Indiana Supreme Court. He is a Consultant for the Legal 
Services Organization of Indianapolis, Inc., and the Indian- 
apolis Museum of Art. 

A. KENNETH PYE iS Chancellor of 

Duke University and Professor of 

Law at Duke University Law School. 
Dr. Pye received his B.A. from the 

University of Buffalo and his J.D. 

and LL.M. degrees from Georgetown 

University. His previous professional 

experience includes Member, Govern- 

ment Appellate Division, Office of 

the Judge Advocate General of the 
Army; Professor of Law, Director 

Pye            of the Legal Internhip Program and 
Associate Dean of Georgetown University; Counsel with Chase 

and McChesney of Washington, D. C.; Visiting Professor at 

Johann Wolfgang Goethe University, Frankfnrt, am Main, 

Germany; Duke University; Banaras Hindu University; Uni- 

versity of North Carolina; Loyola University; and Monash 

University, Melbourne, Australia. He has been Associate Di- 

rector and Director of the American Association of Law 

Schools Orientation Program in American Law; a Program 

Specialist in Legal Education with The Ford Foundation in 

India; Dean of Duke University School of Law and Univer- 

sity Counsel at Duke University. 

Dr. Pye is an active member of many civic and professional 

organizations and has written numerous aricles for various 

publications. 

Condlin 

lessor Condlin was a 

ROUERT J. CONDL~N is a graduate of 

Siena College of Loudonville, New 

York and received his J.D. degree 

from Boston College Law School and 

his LL.M. from Harvard. 

Professor Condlin is an Associate 

of Law at the Uuiversity of Virginia. 

He has taught an introductory course 

in Lawyering Theory and Practice 

and an advanced clinical practice 

seminar. 

From July 1974 to July 1976 Pro- 
Teaching Fellow at Harvard Law 

School. He has served as a legal assistant to the Police- 

Community Relations Committee of the Denver Model Cities 

Program, as an Assistant to the Massachnselts Attorney Gen- 

eral and as Director of Urban Legal Laboratory at Boston 

College Law School. 

JOHN M. LEVY is Associate Professor 

of Law and Director of Clinical Edu- 

cation at the Marhall-Wythe School 

of Law in Williamsburg. Previously 

Mr. Levy was tim Director of the 

Neighborhood Legal Aid Society in 

Richmond. 

Mr. Levy received his J.D. degree 

from the College of Law of Syracnse 

University where he was Law Review 

Editor, a member of Order of the 
Levy            Coil, the Justiuian Honor Society 

and received the J. Rnssel Roberson Fellowship. 

Mr. Levy served in the Peace Corps from 1962 to 1964, 

9:30 Mo~ng Session~Conference Center East 

Presiding: L. Lee Bean, Chairman Execu- 

tive Committee 

Greetings: 

President of North Carolina Bar Asso- 

ciation 

Clarence W. Walker 

Report of Committee on Membership and 

Admissions 

George G. Grattan, IV, Chairman 

9:30 "Legal Educafion--CMfi~" 

John P. Heinz, ~Professor, Northwestern 
Universiy School of Law 

Marshall J. Seidman, Professor; In~ana 
University School of Law 

Moderator: Edward R. Slaughter, It., 
P~esident, The Virginia Bar Association 

t0:45 Y~Legal Education-Law School Responses" 

A. Kenneth Pye, Chancellor and Pro- 

fessor of Law, Duke University 

Robert J. Condlin, Associate Professor, 

University of Virginia School of Law 

John M. Levy, Director of Clinical 

Education and Associate Professor, 

Marshall-Wythe School of Law, Col- 

lege of William and Mary 

Moderator: W. Taylor ReveIey, III, HUn- 

ton & Williams. Richmond, Virginia 

Honor of The Honorable 

John N. Dalton and Mrs. Dalton, Gov- 
ernor of the Commonwealth of Virginia 

Tendered to Members and Their 

Guests by The Michie Company--South 

Terrace 

30 Banquet--Conference Center 

Black Tie 



President Edward R. Slaughter, Jr., Pre- 

siding 

Invocation--Archibald A. Campbell, 

ecutive Committee 

Presentation of Life Merr 

Report of Tournaments Committee~-Jane 

L~ Schwarzschild, Chairman 

Introduction of Bo~e K. ] 
Bean, Chairman, 

of Baseball 

10:00 After Dinner Dance Show 

presents 
Amino s Band 

annoUnCe that the entertainment at 

tl ns of Ive Been Hurt 
~nd of Fool Do You Think I ~?~’ 
repertoire of oldies, Top 40’s and Disco tun, es, 

th~ bahd performs a show’Stopping revue; which 

covers a range 

theme from "Star W~," with 

teaching English and History in a secondary school in Nigeria, 

W. Africa. He served as a Research Assistant in the HEW 

Office of Education, International Organizations Section and 
was a Reginald Heber Smith Fellow at Legal Aid Society of 

Roanoke Valley, Roanoke in 1971. 

Wo TAYLOR REVELEY, III is a partner with Hunton & Wil- 

liams. His practice is centered on energy and environmental 

questions, representing electric utility companies. 

Mr. Reveley is a gradnate of Princeton and received his J.D. 

degree from the University of Virginia where he was a mem- 

ber of the Virginia Law Review, the Order of the Coif, the 

Raven Society, and Omicron Delta Kappa. 

Mr. Reveley’s previous experience includes Assistant Pro- 

fessor at the University of Alabama Law School; Law clerk 
to Mr. Justice Brennan, U.S. Supreme Conrt; Associate with 

Hunton, Williams, Gay, Powell & Gibson; International Af- 

fairs Fellow of the Council on Foreign Relations; and Fellow 

of the Woodrow Wilson International Center for Scholars. 

Mr. Reveley has numerous publications, especially concern- 

ing the war powers. 

Saturday Evening Dinner Speaker 

BOWIE K. KUItN grew up in Wash- 

ington, D. C. during the early 1940’s 

and as a youngster was scoreboard 

boy for the Washington Senators at 

Griffith Stadium. A quarter of a 

century later, after successful aca- 
demic and legal careers, he became 

the Commissioner of baseball. Re- 

elected to his second seven-year term 

on July 17, 1975, Kuhn has been able 

to combine his intelligence, knowl- 

edge, and honest enthusiasm for base- Kuhn 

ball to enhance the image of his office and the game in 

general. 

The special assets Mr. Kuhn had to offer when he was 

elected Commissioner were clear enough. As an attorney who 

had done legal work for the National Leagoe, he had 19 

years worth of intimate knowledge of baseball’s affairs. He 

had the confidence of the owners; his law training was bighly 

pertinent to the details of the internal work that was to come. 

He knew first hand the personalities of the game and the 

men with whom he would deal, and they knew him. As one 

National League owner said: "Bowie was one of the few ,.~ys 

we all ever really listened to and respected." 
Mr. Kuhn received his B.A. degree from Princeton Uni- 

versity in 1947 and his LL.B. degree in 1950 from the 

University of Virginia where he was editor of the law review. 

Commissioner Kuhn’s interests are varied. Not only is he a 

baseball expert, but a golfer, tennis player, gardener, book 

lover and opera fan. 



THE HOMESTEAD 

The 1978 Summer Meeting of The Virginia Bar Association will be held at The Homestead, in 

Hot Springs, Virginia. 

The Homestead’s magnificent 17,000-acre estate in Virginia’s western mountains is ideal for 

the 2ks.sociation’s meeting. In addition to surroundings of great natural beauty, The Homestead offers 

golf (three 18-hole golf courses, including the famous Cascades Course, whose pro staff includes the 

great Sam Snead) ; tennis; swimming pools; fishing; horseback riding; mineral spa; hiking; surrey and 

buckboard rides; skeet and trap shooting; superb restaurarits; dancing; movies; and even a children’s 

playground. 

In addition, there will be the usual well-planned program of professional activity, including panel 

discussions, committee conferences, receptions, and banquets as described in the accompanying 

program. 

The Homestead can be reached by car via U.S. 220 and is accessible to Interstate Routes 81 and 

64, or by Piedmont Airlines’ regularly scheduled flight to the Hot Springs Airport. 

Inquiries and requests-for reservatioi~s should be directed to: The Homestead, Hot Springs, 

Virginia 24445. 



Announcements 

YLS To Co-sponsor Law 

In 1973 the number of students in law schools 

across the United States was equal to one-third of 

all the lawyers practicing at that time. In the near 

future, law graduates of the class of 1978 (which was 

39,000 strong) will be competing for less than 30,000 

jobs (as estimated by the :U., S. Department of 

Labor). 

How can you help? The Young Lawyers Section 

of the Vffginia Bar Association, in conjunction with 

the Young Lawyers Division and Law Student Divi- 

sion of the American Bar Association, is sponsoring 

the Law Student Counseling Program. The program 

matches second and third year law students inter- 

ested in a given area of the law with young ~tttorneys 

practicing in the same field. 

Each participating attorney donates an hour of 

his time to each student, providing a private forum 

Student Counseling Program 

in which the student may question the attorney about 

his career concerns. 

The program clearly offers a much needed service 

to the law student, a service that young practicing 

lawyers--not far from their own student days--are 

uniquely qualified to provide. 

Participating attorneys counsel from one to four 

students only, depending on their expressed desire in 

that regard, so the time commitment is relatively 

minor. If you are intere.s~ted in contributing to this 
program, please contact the. bar group admiflistra- 

tor for your area shown below by August 15, 1978: 

Charlottesville--M. E. Gibson, Jr. (804) 977- 
4455 

Richmond--Douglas W. Davis (804) 788-8484 

Washington/Northern Virginia--Randolph A. 

Sutliff (703) 273-2440 

Activities 

The Virginia Bar Association Holds Second Lay Participant Conference 

The Virginia Bar Association’s second conference 
for lay participants was held on November 19, 1977 

in Richmond. The conference was attended by ap- 

proximately 60 lay participants. The Association se- 

lected the participants with the objective of ob}aining 

a diverse group of non-lawyers who serve as leaders 

in communities throughout the Commonwealth. 

The morning session concentrated on problems that 

are unique to the lawyer who is in public office. The 

first half of the morning session consisted of a panel 

discussion with The Honorable Thomas N. Downing 

serving as moderator and the following present or 

past members of the General Assembly serving as 

panelists: Senator William F. Parkerson, Jr., Dele- 

gate Bernard G. Barrow, Delegate Wyatt B. Dur- 

rette, Jr. and Delegate Warren G. Stambaugh. All 

panel members are lawyers except Mr. Stambaugh. 

Following the panel discussion, the lay participants 

divided into four groups to discuss various issues that 

had been raised by the panel members. 

At lunch the Honorable Daniel J. Meador, As- 

sistant Attorney General of the United States, spoke 

on steps being taken to adopt a merit system for 

selecting federal judges. Senator Parkerson discussed 

similar efforts that were being made with respect to 

selection of state judges in Virginia. 

The third part of the program involved a panel 

discussion of the more troublesome problems that 

face the lawyer who is representing a client under 

pressure. The Honorable Robert R. Merhige, Jr., 
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William T. Prince, a lawyer who concentrates in 

civil litigation, and Murray J. Janus, who concen- 

trates in criminal litigation, served as panel members. 

Following the panel discussion, the lay participants 

again divided into groups and discussed both the 

concept of merit selection of judges and the issues 

raised during the afternoon panel discussion. 

While the morning and the afternoon sessions were 

designed both to provide information to the lay par- 

ticipants and also to seek the views of these partici- 

pants, the emphasis of the two sessions was different. 

The feedback from the lay participants was the pri- 

mary objective of the morning session, while in the 

afternoon session it was the intention of the Bar 

Association to provide the lay participants with in- 
sight into some if the more difficult questions that 

can arise in the practice of law. 

The morning session focused on situations where 

legislative activity by a member of the General 

Assembly might be subjected to special rules of con- 

duct because the legislator also was a practicing law- 

yer. The deliberations also covered situations where 

the practice of law by a lawyer-legislator might be 
the subject of special rules of conduct because the 

lawyer also was an elected official. 

During the afternoon session, the panel members 

presented examples of instances in which an attorney 

representing a client in a pressure situation finds hi’m- 
self in a difficult, if not impossible, position because 

of conflicting obligations arising out of the rules of 
ethics. Discussion focused on the conflicts that can 

arise during a trial, including the potential conflict 
between the attorney’s duty as an officer of the court 

and his duty to provide the best possible defense for 

his client. Particular attention was devoted to the 

lawyer’s obligation when he realizes that his client is 

contemplating perjuring himself. While a number of 
courses of action were discussed, the general con- 

sensus of the lay participants seemed to be that what- 

ever alternative was followed, the attorney’s ultimate 

obligation as an officer of the court prohibited the 

attorney from continuing the representation. A rather 

complex procedure that has been worked out by 

Judge Merhige received a positive response. During 

the brief group meetings in the afternoon, merit 

selection of judges also was discussed, and, as will be 

subsequently indicated in the summary of the ques- 

tionnaire, received a favorable response from the lay 

participants. 

Following the meeting, report_e_rs..._fr_om the various 
Virginia law schools provided minutes of the discus- 
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sion group meetings. Based on these summaries, each 

lay participant was sent a questionnaire focusing on 

issues raised during the morning session. The follow- 

ing is a summary of the responses to the question- 

naire. 

The first three questions focused on the propriety 

of a lawyer-legislator representing a client in any 

proceeding before a state court or administrative 

.agency..Most participants did not object to a legisla- 
tor appearing in an adversary proceeding in a state 

court even though all state judge~ are appointed by 

the General Assembly. Two out of three of the re- 

spondents found no objection to such a practice. On 

the other hand, about 60% of the respondents ob- 

jected to a lawyer-legislator representing a private 

citizen in an adversary proceeding before a state 

administrative agency, and approximately 70% ob- 

jected to a lawyer-legislator serving as counsel to a 

state administrative agency, such as the State High- 

way Department, in any adversary proceeding. 

A second series of questions related to participa- 

tion by a lawyer-legislator in legislation in which a 

client has an interest. A slight majority was of the 

view that a lawyer-legislator should not introduce 

legislation at the request of a regular client even if 

the relationship is disclosed. Similarly, a slight ma- 

jority was of the view that the lawyer-legislator 

should ab;tain from voting on any legislation if he is 

aware that one of his regular clients is interested in 

the outcome of the legislation. However, there were 

rather strong responses to the contrary. The latter 

respondents took the position that the question should 

be left to the discretion of the lawyer-legislator and 

that a rigid abstention practice could have a serious 

negative effect on the legislator’s effectiveness. 

A third series of questions related to the compen- 

sation of the members of the General Assembly. 

There was an even split on the question whether 

members of the General Assembly are paid too little. 

On the other hand, an overwhelming majority was 

of the view that members of the General Assembly 

are not paid too much. A number suggested that if 

the pay was greater it would be easier to take a 

harder line on a number of the other questions asked. 

Another series of questions related to the domi- 

nance of the lawyer-legislator in the General Assem- 

bly. Overwhelming rejection was the response to the 

suggestion that because our system of laws is becom- 

ing more complex, it is important that we’ retain 

the lawyer-legislator majority in the General As- 

sembly. Many suggested that the present complexity 



is a product of the lawyer-legislator dominance and is 

unnecessary. The reaction was almost equally as 

strong to the suggestion that since the two Courts 

of Justice Committees are responsible for legislation 

relating to civil and criminal litigation, membership 

should be limited to practicing attorneys. While there 

was little sentiment for the suggestion that a legisla- 

tor-educator should be prohibited from serving on 

the House and Senate Education Committees, there 

also was support for the proposition that the com- 

mittee should not be totally dominated by educators 

--a position not inconsistent with the position taken 

with respect to the Courts of Justice Committees. 

The respondents seemed evenly divided on the 

question whether enforcement of the Virginia Con- 

flict of Interest Act, as applied to members of the 

General Assembly, should be a function of the Gen- 

eral Assembly. Several people suggested that if en- 

forcement is left to the General Assembly there 

should be a special ethics committee char.ged with 
enforcement. 

o 

Another series of questions related to the procedure 

for selecting judges. The general concept of basing 

judicial appointments on merit selection received 

overwhelming support. A slight majority of the lay 

participants agreed with a suggestion that any screen- 

ing committee for no.minating judges should have a 
majority of its members selected from the Bar. In 

addition, more than two-thirds of the respondents 

were of the view that any merit selection system 

should provide for public hearings by the screening 

committee. Many seemed to favor a modified merit 

selection system, with a preliminary list of three or 

four candidates being suggested by a screening com- 

mittee and with the final selection to be by the Gen- 

era[ Assembly. 

Substantially all of the respondents expressed in- 

terest in participating in another conference although 

several did suggest that the interest of the public 

would best be served if new participants were brought 

in each year. There was a broad range of suggested 

topics for future discussions including the following: 

a) A number of suggestions related to the general 

administration of the Bar and more specifically the 

operation of the disciplinary process. Suggested topics 

included the functioning of the ethics committee, lay 

participation in management of the Bar, peer review, 

control of unethical lawyers, and recourse for poor 

legal work. 

b) Several people expressed an interest in legal 

education, including the law "school curriculum, 

possible use of non-academic criteria in selecting law 

students, criteria for admission to and graduation 

from law school,-.and the need for post graduate 

training and periodic recertification. 

c) Topics relating to problems facing the legal 

profession as a whole also were suggested, including 

legal fees, the cost of all professional liability insur- 

ance, prepaid legal services, the need for control of 

the amount of litigation as well as excessive damage 

awards, abuse of the use of continuances to the dis- 

advantage of witnesses, parties and jury, conflict of 

interest problems of the large firm in the small com- 

munity, and the apparent inadequacy of many trial 

lawyers. 

d) Other topics included the system of sentencing 

convicted criminals, the obscenity laws, laws relating 

to the extension of credit, plea bargaining, judge 
versus jury sentencing, the grand jury system, the 

corrections system and its relationship to the judicial 

system, and jury selection. 

----ALLEN C. GOOLSBY, III 

YLS Establishes Consumer 

Affairs Committee 

The Young Lawyers Section of the Association 

has appointed a Consumer Affairs Committee to study 

the need and feasibility of establishing a small claims 

dispute settlement procedure in Virginia. In order 

to concentrate all of the committee’s efforts, the com- 

mittee decided to limit its examination to the Rich- 

mond, Virginia metropolitan area. 

The committee initially envisioned a small claims 

dispute settlement procedure as a means to eliminate 

consumer complaints from already overcrowded local 

general district court dockets. However, interviews 

conducted by Michael Shelton, Paul Jacobs and 

Larry Framme indicated that the general district 

court judges and personnel in the Richmond metro- 

politan area believe the courts are operating effi- 

ciently, are not overcrowded, and are fully equipped 

to grant prompt trials for disputes before them. The 

general district court personnel generally attribute 

long delays from the filing of the claim to trial to 

attorneys who cannot schedule or do not desire earlier 

trial dates. 

Notwithstanding the reaction of general district 

court personnel, Wilson Trice’s evaluation of statis- 

tics compiled by the Virginia State Lawyer Referral 
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Service, Moira Donoghue’s research into consumer 

complaints handled by the Office of Consumer Af- 

fairs, Virginia Department of Agriculture and Com- 

merce, and contacts with the Better Business Bureau 

of Richmond all suggest that an alternate forum for 

resolution of small consumer complaints is necessary. 

Consumers simply are not using the general district 

courts in the Richmond area for small claims. In- 

deed, the comparative statistics between the number 

of complaints and number of complaints taken to 

court by consumers indicate that consumers are not 

seeking any redress for the majority of their claims. 

Consequently, the committee will continue its efforts 

to establish a forum where consumers may have their 

small claims fairly, expediently and inexpensively 

resolved without the use of attorneys. To this end, 

the committee intends to draft legislation for intro- 

duction at the next session of the legislature of the 

State of Virginia. 

The committee has also been asked to conduct 

a statewide survey of general district court procedure, 

which varies greatly from jurisdiction to jurisdiction. 

The information derived from such a survey may 

point out ways in which the general district courts 

may, in the eyes of the consumer, appear to be more 

responsive to their needs. 

Since these projects will be time consuming and 

will require the skills and efforts of many attorneys, 

the committee invites anyone who may be interested 

in working on them to contact any of the current 

members of the committee. 

--NEIL S. KESSLER, Chairman 

John Marshall Fellows Testi[y 

On Presumptive Sentencing 
Faculty and student members of The Virginia Bar 

Association testified before a General Assembly sub- 

committee concerning a proposed presumptive sen- 

tencing system for Virginia. 

Professors Stephen Salzburg and Harvey Perlman 

testified February 14 before the State Senate’s Courts 

of Justice Committee, along with three University of 

Virginia Law School students who are John Marshall 

Fellows of the Virginia Bar Association. All serve on 

the Association’s Criminal Law Committee. 

Virginia Attorney General Marshall Coleman in- 
troduced the professors, and students F. Webster 

Day, Gary Goldberger and Merriann Panarella to 

the subcommittee, while expressing his strong desire 

to see presumptive sentencing become law. 

The students testified about the presumptive sen- 

tencing systems in Maine, Indiana and California, 

and the proposed Federal system approved by the 

U. S. Senate in S. 1437. The three responded to a 

number of questions from subcommittee members, 

and spent almost 45 minutes testifying. 

VBA Director of Committee Activities John 

Ritchie said, "As far as I know, this is the first occa- 

sion on which student members of a Virginia Bar 

Association Committee have testified before a com- 

mittee" of the legislature. Also, so far as I know, The 

Virginia Bar Association is the only State Bar Associa- 

tion having students serve on committees of the 

Association." 

Although Virginia Senate Bill No. 180 was not 

approved in the 1978 General Assembly session, the 

three students are to make a presentation to the 

Association’s Criminal Law Committee, and may 

prepare a written analysis of the merits and disad- 

vantages of the proposed Virginia bill for wider 

circulation. 

--D. BRIAN COSTELLO 

Request for Committee Help 

The. Legislative Study Commission on Mental 

Health and Mental Retardation has asked that a com- 

mittee of the Young Lawyers Section of the Virginia 

Bar Association be appointed to research the following 

legal matters of concern to the Commission: guardian- 

ship of those practically incompetent by reason of age 

or mental retardation; present regulations intended 

to protect persons from drug experimentation; legal 

issues relating to the treatment and security of the 

mentally retarded offender and the sex offender; and 

evaluation of the Commonwealth’s position with re- 

gard’ to the U.S. Supreme Court decisions related to 

the constitutional issue of right to treatment by the 

mentally ill and the mentally retarded. Those members 

of the Young Lawyers Section interested in serving on 

a committee to assist the Commission are urged to 

notify Jim Daniel promptly by letter, 116 South 

Ridge Street, Danville, Virginia, 24541, or telephone 

804 - 792-3911. 
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The Association notes with deepest regrets the passing of the following members: 

Sterne, William P ............... 1894 - 1978 

Brady, William E ............... 1912 - 1977 

Day, H. Fenton, Jr. . . : ........... 1915 - 1978 

Larrick, J. Frederick .............. 1918 - 1978 

McCall, Charlie C ............... 1895 - 1977 

Williams, Thomas A. (Life Member) ........ 1888 - 1977 

White, Joseph W ................ 1933 - 1978 

Fatherly, Dunton J. (Life Member) ........ 1896 - 1978 
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