
2011 General Assembly Session 

 

VBA Legislative Highlights 

 

The Virginia Bar Association, which has a long tradition of serving as the 

independent voice of the Virginia lawyer by advocating legislative changes that serve the 

public interest, pursued an active and diverse agenda at this year’s regular session of the 

Virginia General Assembly.  While maintaining its efforts to implement a number of needed 

technical, statutory changes affecting Virginia lawyers and their clients, the VBA, through 

its lobbying team and with the approval of its Board of Governors and Executive 

Committee, also focused on other important policy and access to justice issues.   

Funding for judicial vacancies 

The VBA and other statewide and local bar organizations led the way in making the 

voices of Virginia lawyers heard with regard to judicial budget reductions in 2010 which 

essentially placed a freeze on filling judicial vacancies in the state’s trial courts.  This 

freeze hit hard at a number of judicial circuits and districts that were already facing unfilled 

vacancies and would have certainly created even more vacancies in 2011 and 2012 had 

not funding for a substantial number of vacancies been restored by way of budget 

amendments adopted by the 2011 session of the legislature.  VBA President Pia Trigiani of 

Alexandria testified effectively before subcommittees of both of the principal “money 

committees,” the Appropriations Committee of the House of Delegates and the Finance 

Committee of the Senate, in support of lifting the freeze.  This additional funding mitigated 

the need for proposals, recommended by the Judicial Council and supported by the VBA, 
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to increase the mandatory retirement ages for Virginia judges, and these proposals (see, 

e.g., HB 1497, HB 1890 and SB 1066) were not enacted. 

Proposed changes in boundaries of judicial circuits and districts 

Bills (HB 1909 and SB 1240) that would have redrawn circuit and district 

boundaries and reallocated the number of judges serving in those circuits and districts 

were opposed by the VBA in favor of referring any such process for study by the Supreme 

Court of Virginia.  The Court indicated that it would seek input on the issues from both 

judicial branch employees (judges, clerks, staff of the Office of the Executive Secretary, 

etc.), members of the bar and others. The bills were left in the Senate Courts of Justice 

Committee, which requested the Court to perform such a study and make proposals to the 

legislature. That study is underway, and the VBA is actively participating in it through 

President Trigiani who is serving on a committee appointed by Chief Justice Kinser. 

Virginia State Bar issues 

At the request of the volunteer leaders and staff of the Virginia State Bar, the VBA 

supported the VSB’s successful efforts to avert a proposal by Governor McDonnell to 

transfer $5 million from the State Bar Fund, a special fund in the state treasury, containing 

fees (dues) collected from members of the Bar and heretofore appropriated solely for use 

by the Bar, to the state’s General Fund.  This action would have wiped out the Bar’s cash 

reserve.  Concurring with the VSB’s contention that this action would constitute an 

unprecedented tax on Virginia lawyers, the VBA advocated with members of the General 

Assembly for rejection of the Governor’s proposal. 

Also at the request of the VSB, the VBA appeared before the Civil Subcommittee of 

the Senate Courts of Justice Committee to oppose a bill (SB 1422) which would have by 
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statute revised the definition of the practice of law to exclude certain activities of online 

legal document preparation services.  The VBA’s opposition was based principally on a 

belief that the definition of the practice of law is best left for regulation by rules issued by 

the Supreme Court of Virginia.  The bill was passed by indefinitely in the Committee. 

Repeal of prohibition on mandatory IOLTA to benefit legal aid programs 

Starting in 2010, the VBA, at the urging of its then president, Steve Busch of 

Richmond, spearheaded an effort to focus the attention of Virginia lawyers and others on 

the continuing funding crisis being experienced by Legal Services Corporation of Virginia at 

a time of record high need for eligible legal aid clients. While a major portion of the crisis 

has resulted from the declining interest rates on voluntary IOLTA accounts, a significant 

increase in legal aid funding might come from Virginia joining the other 44 states with 

mandatory IOLTA programs.  But Virginia law currently prohibits the Supreme Court of 

Virginia from even considering the adoption of a mandatory program.  Unfortunately, 

despite the efforts of LSCV and the VBA and others to repeal this prohibition (via HB 1571 

(Bill Cleaveland) and SB 817 (Don McEachin)), the bills failed by narrow margins to 

report out of the House Courts of Justice Committee. 

Other legislative initiatives 

Most of the legislative agenda items listed in the following summary were introduced 

at the request of the VBA on the recommendation of one or more of its sections and 

affiliated organizations. All were actively supported by the VBA with the material assistance 

of members of those sections and organizations that participated in legislative drafting and 

in testifying before committees and subcommittees of the General Assembly. In addition to 

noting the relevant bill numbers and chief patrons, the summary shows the final action 

(e.g., left in House Courts of Justice Committee) on each unsuccessful bill, and bills 
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enacted by the General Assembly and signed by the governor are indicated by reference 

to chapters of the 2011 Virginia Acts of Assembly. 

Boyd-Graves Conference—VBA Civil Litigation Section. SB 809 (Mark Obenshain) 

(Chapter 703) removes language from a statute that could be interpreted to mean that a 

client who sues his lawyer for professional negligence is entitled interest at a rate of up to 

15% on any award of damages. SB 1209 (Obenshain) (Chapter 710) delineates what 

affirmative conduct on the part of a party constitutes a waiver of any objection such party 

may have to personal jurisdiction or defective process and what conduct does not 

constitute such a waiver.  SB 806 (Obenshain) (left in House Courts of Justice 

Committee) would have amended §8.01-401.1 of the Code of Virginia regarding literature 

designations. SB 1068 (John Edwards) (Chapter 707) clarifies that the filing of a 

counterclaim or any other responsive pleading in annulment, divorce and separate 

maintenance proceedings is not subject to a $60 fee charged by circuit court clerks.  In 

addition to the aforementioned Boyd-Graves initiatives, each of which was also endorsed 

by the VBA Civil Litigation Section, the Conference also recommended HB 1590 (Sal 

Iaquinto) and SB 774 (McEachin) which increase the maximum jurisdictional limit of 

general district courts from $15,000 to $25,000 (Chapters 14 and 702, respectively) and 

the adoption of the Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act 

(see discussions under VBA Wills, Trusts & Estates Section, below). 

VBA Business Law Section.  The Section worked with Del. Jennifer McClellan in 

securing passage of HB 2358 (Chapter 698) which authorizes a Virginia stock corporation 

to elect to be a “benefit corporation.” A benefit corporation is required to have, as one of 

its purposes, creating a general public benefit, which is defined as a material impact on 

society and the environment taken as a whole.  In considering the best interest of any 
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corporate action of a benefit corporation, its directors may consider its effect on 

shareholders, employees, customers and other persons and issues.  SB 1356 (Walter 

Stosch) (Chapter 379), initiated by the Section, amends §13.1-1042 of the Virginia 

Limited Liability Company Act  to eliminate the so-called “futility exception” in connection 

with derivative actions on behalf of an LLC.  The exception provided that a demand by a 

member that the LLC take requested action is not required if it “is not likely to succeed.”  

The Virginia Stock Corporation Act provides no such futility exception, and the legislation 

therefore achieves consistency between the two Acts. The VBA also adopted the Section’s 

recommendation (and that of Virginia’s Uniform Law Commissioners) to support HB 2206 

(Barbara Comstock) (Chapter 369), repealing the now-obsolete Article 6 of the Uniform 

Commercial Code (Title 8.6A of the Code of Virginia). 

VBA Commission on the Needs of Children. The Commission once again strongly 

supported legislation reflecting the its belief that judges—after a full adversarial hearing in 

which both sides have the opportunity to present evidence—are the most impartial and 

capable decision makers on the issue of when to transfer a juvenile from the juvenile and 

domestic relations district court to a circuit court.  In Virginia, juveniles have no right to 

appeal a prosecutor’s decision to try them as adults.  The Commission lent the weight of 

its position in support of SB 822 (Edwards) (left in House Courts of Justice Committee) 

which would have allowed circuit court judges to review a prosecutor’s decision to certify 

cases to circuit court, just as they can now review decisions of juvenile court judges, and 

of SB 948 (Janet Howell) (left in House Courts of Justice Committee) which would have 

given a circuit court the authority to modify a finding of guilt to an adjudication of 

delinquency when a juvenile is tried in circuit court and fulfills the conditions of probation 

after the court has deferred imposition of a final sentence and placed the juvenile on 

probation. 
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VBA Elder Law Section.  In addition to collaborating with the Wills, Trusts and 

Estates Section and the Boyd-Graves Conference in supporting adoption of the Uniform 

Adult Guardianship and Protective Proceedings Jurisdiction Act, the Section pursued 

passage of HB 1818 (Patrick Hope) (Chapter 406) and SB 976 (Mary Margaret Whipple) 

(Chapter 412), mandating that, at the request of a family council of a nursing home or 

certified nursing facility, the facility must send notices and information about the family 

council to the listed responsible party or a contact person of a resident’s choice.  The 

Section also worked with patrons and other stakeholders on HB 1486 (Hope) (left in 

House Health, Welfare and Institutions Committee) and SB 977 (Whipple) (stricken at 

request of patron in Senate Education and Health Committee) relating to in-person 

interviews in connection with complaints against nursing homes.  The stakeholders are 

continuing negotiations for possible reintroduction of this legislation in 2012. 

Virginia Family Law Coalition.  Founded by members of the VBA Domestic 

Relations Section and now co-sponsored with the Virginia Trial Lawyers Association, the 

Coalition is a group of experienced family lawyers committed to see that Virginia law works 

better for Virginia families. In addition to supporting legislation emanating from the Boyd-

Graves Conference to eliminate filing fees for counterclaims in divorce suits, the Coalition 

sponsored several other important proposals that came before the 2011 General Assembly.  

HB 1529 (David Toscano) (Chapter 687) clarifies the authority of Virginia judges to 

include as part of a pendente lite order in divorce litigation a provision that one or both of 

the parties pay a certain percentage or amount of the parties’ debts and liabilities during 

pendency of the suit.  Spurred by concern about the effect on future cases of the 

Supreme Court of Virginia’s holding in Gilliam v. McGrady, HB 1569 (Cleaveland) 

(Chapter 655)  creates a presumption that any debts in joint name and any other debts 

incurred during the marriage are presumptively marital debts, subject to a party proving by 
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a preponderance of the evidence that the debt was incurred, in whole or in part, for a 

non-marital purpose.  Coalition representatives also drafted amendments incorporated in 

SB 910 (Mark Herring) (Chapter 351) providing, in certain specified circumstances, for 

delegation of visitation rights held by a parent who is a member of the military and who 

has been deployed on active duty. 

VBA/VSB ADR Joint Committee. At the request of the Joint Committee, the VBA 

advocated for enactment of HB 1846 (Clay Athey) (left in House General Laws 

Committee) which would have amended the law relating to the definition of professional 

services for the Neighborhood Assistance Program to include mediators certified pursuant 

to guidelines promulgated by the Judicial Council of Virginia. 

VBA Real Estate Section.  On the Section’s recommendation and in response to 

concerns over the absence of an effective system to track ownership of obligations 

secured by real property, the VBA supported SB 838 (Chap Petersen) (defeated in 

Senate [14-Y 26-N]), which would have required the assignee of an obligation secured 

by a deed of trust or other lien on real estate to record a certificate of assignment in the 

clerk’s office of the circuit court where the lien is recorded to transfer the benefit of the 

security provided by the lien.  Although the VBA did not support SB 798 (McEachin) 

(passed by indefinitely in Senate Courts of Justice Committee), which would instituted a 

judicial foreclosure system in Virginia, the Association has been asked by the Committee 

to undertake a study of matters covered by the bill and report later this year to the patron 

and the Committee.  SB 827 (Edwards) (Chapter 834) and HB 2318 (Kathy Byron) 

(Chapter 731) allow, in the case of an electronic notarization, a notary to notarize a 

document when the signer is not in the notary's presence if satisfactory evidence of the 

identity is established.  Satisfactory evidence can be based on video or audio conference 
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technology that permits the notary to communicate with and identify the principal at the 

time of the notarial act. The provisions relating to the use of video and audio conference 

technology do not become effective until July 1, 2012. 

VBA Taxation Section.  Two bills for which Senator Fred Quayle served as patron 

were endorsed by the VBA on the Section’s recommendation.  SB 1152 (Chapter 295) 

provides that once a tax liability has been assessed and an application for correction has 

been filed by the taxpayer, the amount of the tax paid by the taxpayer accrues interest at 

a rate prescribed by §58.1-15 of the Code of Virginia (the Virginia interest rate) until nine 

months from the date of the assessment.  After nine months, the amount accrues interest 

at the “Federal short-term rate” established under §6621(b) of the Internal Revenue Code.  

The proposal limits the Department of Taxation’s ability to subject a taxpayers to higher 

interest rates while the taxpayer is waiting for a final determination to be made by the 

Department.  SB 1153 (Chapter 377) clarifies that a taxpayer’s land preservation tax 

credit is not reduced by the amount of unused credit that could have been claimed in a 

prior year but was unclaimed. 

VBA Wills, Trusts & Estates Section. After a multi-year study spearheaded by the 

Section, the Uniform Adult Guardianship and Protective Proceedings Act was adopted in 

Virginia pursuant to SB 750 (Howell) (Chapter 518).  The Act addresses the issue of 

jurisdiction over adult guardianships, conservatorships and protective proceedings.  Its goal 

is to provide on a national basis a uniform law so that only one state has jurisdiction at a 

given time.  It deals with key issues of where a case should begin when there is more 

than one possible jurisdiction, how to have authority of one state recognized or enforced in 

another and how to transfer a case from one state to another.  As noted above, the VBA 

Elder Law Section collaborated in the study and the Boyd-Graves Conference endorsed its 



9 
 

findings.  Another Section initiative is reflected in SB 1072 (Edwards) (Chapter 354) 

which provides that a donor spouse who establishes for the other spouse a qualified 

terminable interest property (QTIP) trust, which effectively gives the donee spouse a life 

estate in the trust property, or an inter vivos power of appointment marital deduction trust 

will not have the trust property included in the donor spouse’s estate for estate tax 

purposes.  Finally, the Section provided  research, drafting and other support for SB 1423 

(Edwards) (Chapter 679), which amends a section added to the Code (at the VBA’s 

suggestion) during the 2010 Session that was designed to address the consequences of 

the anticipated repeal of the federal estate and generation-skipping transfer taxes with 

respect to estates and taxable transfers occurring after December 31, 2009, and before 

January 1, 2011.  The new amendment addresses the retroactive reinstatement of such 

taxes by the U.S. Congress and other changes made to federal tax law. 

 

 

The Virginia Bar Association is grateful to all legislators who served as patrons of 

VBA-supported bills and sends a special thank-you to lawyer legislators who served during 

2011 Session of the General Assembly: 

Del. Robin A. Abbott, Newport News 

Del. David B. Albo, Springfield 

Del. Ward L. Armstrong, Martinsville 

Del. Clifford L. Athey, Jr., Front Royal 

Del. William K. Barlow, Smithfield 

Del. Robert B. Bell, Charlottesville 

Del. William H. Cleaveland, Roanoke 
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Del. Barbara J. Comstock, McLean 

Sen. R. Creigh Deeds, Hot Springs 

Sen. John S. Edwards, Roanoke 

Del. Eileen Filler-Corn, Springfield 

Del. C. Todd Gilbert, Woodstock 

Del. Gregory D. Habeeb, Salem 

Del. Charniele L. Herring, Alexandria 

Sen. Mark R. Herring, Leesburg 

Del. Patrick A. Hope, Arlington 

Del. William J. Howell, Fredericksburg 

Del. Salvatore R. Iaquinto, Virginia Beach 

Del. William R. Janis, Glen Allen 

Del. Mark L. Keam, Vienna 

Del. Terry G. Kilgore, Gate City 

Del. Lynwood W. Lewis, Jr., Accomac 

Del. G. Manoli Loupassi, Richmond 

Sen. Henry L. Marsh, III, Richmond 

Del. Jennifer L. McClellan, Richmond 

Sen. Ryan T. McDougle, Mechanicsville 

Sen. A. Donald McEachin, Richmond 

Sen. Thomas K. Norment, Jr., Williamsburg 

Sen. Mark D. Obenshain, Harrisonburg 

Del. Christopher K. Peace, Mechanicsville 

Sen. J. Chap Petersen, Fairfax 

Del. Clarence E. Phillips, Castlewood 



11 
 

Del. Lacy E. Putney, Bedford 

Sen. Frederick M. Quayle, Suffolk 

Sen. W. Roscoe Reynolds, Martinsville 

Sen. William M. Stanley, Jr., Moneta 

Sen. Richard H. Stuart, Montross 

Del. Scott A. Surovell, Mount Vernon 

Del. David J. Toscano, Charlottesville 

Sen. Jill Holtzman Vogel, Winchester 

Del. Onzlee Ware, Roanoke 

 

 

  

 

 

 

  

 

  

 

 

 


