
How did you become interested in 
and get started in mediation? 

Larry Gaughan: I was a Professor at 
Washington and Lee Law School, and 
in 1979 I was invited to spend my sab-
batical year at the Georgetown Family 
Center, which was then in the Depart-
ment of Psychiatry at Georgetown. 
My idea was not to become a pseudo 
psychiatrist, but rather to get a better 
understanding of family systems as a 
family goes through divorce. When I 
came to the Greater Washington area 
in June, 1979, I also was given a part-
time “Of Counsel” position with a very 
prominent Northern Virginia divorce 
lawyer. Around the same time, the late 
O.J. “Jim” Coogler was starting to do 
mediation training, and I signed up 
for his 40 hour course. He came from 
Georgia to Northern Virginia to do the 
course, which as I remember was in 
three separate segments, extending into 
1980. 

I decided to stay in Northern Virgin-
ia, and I opened my mediation practice 
in August, 1980. I accepted a position 
as Professor of Law at George Mason 
Law School and found myself teaching 
a course in “Alternative Disputes Reso-
lution.” The Dean at the time did not dis-
courage me from having a law practice 

on the side, and part of my practice was 
family mediation rather than adversarial 
family law. My interest in mediation re-
lated to my perception that the adversar-
ial divorce process had lots of problems.

How did you market mediation at 
first?  

Larry Gaughan: This was the time 
when mediation was first really starting 
to catch on nationally, and there was 
quite a bit of publicity (and therefore 
some free advertising). I was one of 

a very small number of practicing di-
vorce mediators back then, and at the 
time I knew only two other lawyers 
who were doing the same thing. I then 
became a member of Jim Coogler’s 
training team for the old Family Me-
diation Association, along with John 
Haynes, Steve Erickson, Virginia Staf-
ford, Judy Wood, Emily Brown, and 
others. These training groups were an-
other good source of contacts.

How has the practice of mediation 
changed over the years?
Larry Gaughan:  It has become much 
more professional. The Supreme Court 
of Virginia became interested in alter-
native disputes resolution, and started 
its mediator certification program in 
1993. Standards of ethics were devel-
oped for certified mediators and (for 
attorneys) through the Virginia State 
Bar. The Academy of Family Media-
tors was founded in my old Arlington 
office in 1982, and later merged with 
two other disputes resolution organiza-
tions into the Association for Conflict 
Resolution. The organized bar moved 
from opposition to mediation through 
muted skepticism and then finally onto 
promotion of the field of alternative 
disputes resolution in family law cases. 
Jim Coogler was awarded a gold medal 
for his work by the American Bar 
Association. Academic programs in 
mediation now abound.

The earthshaking changes in 
technology, including personal com-

Reflecting on three decades 
of family mediation

Continued on page 12
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In the following interview, Lawrence D. Gaughan, one of Virginia’s first 
professional mediators, reflects on the development of family mediation and 
his practice in the field over the past 30 years.  A member of the Virginia 
State Bar since 1967 and a certified mediator since 1993, Larry is also 
trained in the collaborative law process. His office is in Reston.

Montana native Larry Gaughan became 
one of Virginia’s first and most promi-
nent family mediators.
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Our September CLE program, 
“Spahn and McCammon Together Again: 
The Ethics of Negotiating in Mediation,” 
was very successful. We were fortunate to 
have two superb speakers, Tom Spahn and 
John McCammon, who presented such an 
engaging and illuminating program. Sixty 
people attended in Richmond and an ad-
ditional 70 took part in Fairfax. Feedback 
from attendees was very positive and the 
CLE brought in significant revenue for the 
Committee.

This CLE was the high point of a 
series of successful programs orchestrated 
by the Committee’s program co-chair, Joan 
Morrow. Joan has organized many of the 
recent CLE sessions that the Committee 
sponsored at The Virginia Bar Association 
and Virginia State Bar annual meetings. 
She also was in-strumental in the initiation 
of our regional programs — three pairs of 
which were held in Richmond and Falls 
Church in the spring of each year from 
2008-2010. The September 2011  program 
was Joan’s brainchild and she worked 
tirelessly, along with program co-chair 
Jeanne Franklin and me, to market and 
implement the CLEs.  

Our programs have long been central 
to the Committee’s work. We are so grate-
ful for the contributions of Joan, who will 
be rotating off of Council in January (and 
who, I hope, will still remain active with 
the Committee).

We have begun the process of devel-
oping programs for next year and are al-
ready working in consultation with other 

sections of the bar on some exciting CLEs 
for 2012.

We are also very grateful for the work 
of our website chair, Faith Alejandro. Faith 
and Marilyn Shaw of the VBA staff have 
worked enthusiastically on the revamping 
of the Committee’s website, which launch-
es simultaneously with the publication of 
this issue of Virginia ADR. Please check 
out the new site at vba.org/adr. 

The Committee is keeping abreast of 
legislation relating to mediation and other 
alternative dispute resolution processes 
that may be introduced in the 2012 Gen-
eral Assembly.   One bill, in particular, that 
we are following would expand eligibility 
for NAP tax credits to certified mediators 
who provide mediation services, without 
charge, at the direction of an organization 
that provides court- referred mediation ser-
vices and has received an allocation of tax 
credits from the Commissioner of the State 
Department of Social Services. 

Also, I hope to see you at the annual 
meeting of the Committee on January 19, 
2012, beginning at 4 p.m. at the Williams-
burg Lodge in Williamsburg. It is a great 
opportunity to discuss the work of the 
Committee and to network with colleagues.

Sam Jackson
Chair
Virginia ADR Joint Committee
(703) 532-7824
sjackson@igc.org

Letter from the chair

John McCammon discussed a point at 
the Richmond CLE program.

Tom Spahn focused on ethics of lawyer 
negotiators. 

Dear Colleagues:

http://www.vba.org
mailto:sjackson@igc.org
mailto:sjackson@igc.org
http://www.vba.org
http://www.vsb.org
http://vba.org/adr
mailto:sjackson@igc.org
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The ADR Council has been considering revisions to the 
2001 bylaws of the ADR Joint Committee. Among the key 
revisions were: 

• the shortening of the terms of officers from two 
years to one year; 

• clarification of the number of members of Council 
(“up to 16"); and

• clarification of quorum rules (excluding former 
Chairs for purposes of determining a quorum at a 
Council meeting).  

At its October 13 meeting in Richmond and with 
a quorum present, Council approved revisions of the 
Committee’s bylaws. In addition, several stylistic changes 
were made (e.g., changing “Chairman” to “Chair”), and 
several obsolete provisions were eliminated. 

Subsequent to the October meeting, several additional 
bylaw amendments have been suggested but not acted upon 
by Council. These include a possible change of name of the 
committee, clarification of its purpose, membership for law 
students, sun-setting of past chairs as council members and 
revisions regarding standing subcommittees.

The approved amendments and other proposed 
revisions will be discussed at the General Meeting of the 
Joint Committee on January 19, beginning at 4 p.m. at the 
Williamsburg Lodge, in Williamsburg. The revisions to 
the bylaws will then be presented to the VBA and VSB for 
approval.  

Here are the key revisions:

ARTICLE III
*** 

Officers

Section 4. Term and Qualifications.  Officers shall serve 
two one-year terms. No officer shall serve more than two 
consecutive terms in the same office except upon application 
to and approval by the Council. At all times two officers shall 
be VSB sponsored and two shall be VBA sponsored, with 
the Chairman rotating between VSB and VBA sponsorship. 
At least one officer must be sponsored by the VSB and one 
officer must be sponsored by the VBA.

ARTICLE IV
Council

Section 1. Composition. The Committee shall have a 

Council composed of the current officers of the Committee, 
ex officio members specified in Section 8, and up to sixteen 
general members (four classes of up to four each) serving 
staggered terms. There shall be an equal number of VBA 
sponsored members and VSB sponsored members.

***

Section 5. Quorum.  A majority of the officers and general 
members of the Council shall constitute a quorum for the 
purpose of transacting business.

Section 6. Special Meetings.  Special meetings of the Council 
shall be held, in person, by telephone or other electronic 
means, at any time at the call of the Chairman Chair, any 
three members of the Council, or the VBA or VSB.

***
Section 8. Ex Officio Members.  All former Chairmen and 
the VSB and VBA young lawyer representatives shall be ex 
officio members with voting rights, provided however, the 
young lawyer representatives shall have no voting rights 
unless they are Committee Members. The executive directors 
or equivalents  (or their designees) of the VSB and VBA and 
the Director Manager of Dispute Resolution Services of the 
Virginia Supreme Court shall be ex officio members without 
voting rights. For not more than four years, all members of 
the existing VSB-VBA Committee on Alternative Dispute 
Resolution shall be ex officio members with voting rights, 
the Council to make the duration determination.

Revisions to the
ADR Joint Committee Bylaws

http://www.vsb.org
http://www.vba.org
http://www.vsb.org
http://www.vsb.org
http://www.vba.org
http://www.vsb.org
http://www.vba.org
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Healthcare ADR: What lies ahead
By Jeanne F. Franklin

Conflict resolution is valuable to 
facilitate handling the disputes and 
differences of opinion that arise in 
the healthcare world. But it has not 
been a routine or traditional part of 
healthcare facility management.1 Now, 
with significant changes on the horizon 
arising from the implementation of 
healthcare reform under the Patient 
Protection and Affordable Care Act 
(PPACA)2, building conflict com-
petence into healthcare management 
and using ADR processes as part of 
that will be very important. Those with 
interest and opportunity to work in this 
area should think about certain issues. 

One discussion point is whether 
there is a process that works best 
in healthcare disputes.3 Because of 
the significant variety of disputes, 
healthcare disputes illustrate very well 
the general point that mediation is not a 
one-size fits all process. It is important 
for healthcare mediators and client 
advocates to recognize this point and be 
flexible in selecting and participating 
in different kinds of resolution dis-
cussions. A neutral expected to work 
with parties in these disputes should 
consider that the shape and formality 
of the resolution process to be used 
should be based to some degree on the 
particular issue, its stage, and who is 
involved in the underlying conflict.4  
Early and appropriate (user-friendly) 
interventions should be encouraged to 
avoid costly consequences; similarly, 
mediative skills can be applied in a 
variety of circumstances to good effect 
in healthcare. 

Mediative skills will be useful and 
necessary to facilitate “collaboration” 
— a buzzword of healthcare reform. 
Collaboration is receiving much 
attention because PPACA requires 
specific changes in how healthcare 
will be paid for and delivered. 
These changes implicitly mandate   

unprecedented effort within healthcare 
facilities and among providers to create 
new understanding, realignments of 
interests to allow new business models, 
and cooperative work relationships 
among those who deliver healthcare 
services. Three simple examples of 
changes are:
• experiments with bundled pay-

ments to hospitals with hospitals 
in turn redistributing payments to 
those who participated in provid-
ing the health services;

• expanded employment of physi-
cians who were formerly indepen-
dent medical staff by hospitals; 

• re-engineered care protocols.5 

Such foregoing changes necessitate 
answering new, real questions like, 
“Who is in charge here?” “Who gets 
to make the decision and order this 
treatment?” and “Who is responsible 
for getting this job done?” In addition, 
answers to some of the questions 
will have the effect in some cases of 
conferring new benefits and taking some 
away. It is this is the sort of upheaval 
that causes change managers to salivate.

Effective, inclusive planning and 
preparation should strengthen buy in, 
prevent lackluster cooperation, and 
thus be an important investment in the 
ultimate success of changes made. As 
mediators can understand, building 
real collaboration does not mean that 
one part of a group controls others in 
the group. (“You will collaborate and 
like it!”) Similarly, the collaborations 
implicitly required by PPACA will 
not happen in a way that will achieve 
their goals (greater cost reduction, 
efficiency, quality, access) just because 
laws, rules and regulations say it 
must be so. As people from different 

This clip art seems particularly 
apt because the phrase, "cup of 
coffee," is almost a term of art in 
health care man-
agement. It has 
been employed 
by health lawyers 
for a long time 
now to signal 
when it would be 
wise to handle a 
problem coop-
eratively and re-
duce unintended 
negative conse-
quences. ("Time, perhaps, for a 
cup of coffee.") But some “cups 

of coffee” however well-inten-
tioned have led to more animos-
ity, ensuing litigation and in one 

instance a very 
large judgment 
that took years 
to overturn. I 
suggest view-
ing the use of 
mediative skills 
in future infor-
mal healthcare 
conversations 
as the proverbial 
"cup of coffee" 

but facilitated by someone who 
knows what she or he is doing.

Continued on page 5

About the author: 
Jeanne F. Franklin, a Council 
member, is a health lawyer 
in Arlington, Virginia who 
practices mediation and 

conflict management under 
FranklinSolutions. She is a 
mediator panelist with the 
American Health Lawyers 
Association ADR Service.
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professional and work backgrounds 
find themselves working together 
in different combinations, careful 
facilitation of the planning and 
transitions should strengthen chances 
of effective collaboration and good 
outcomes.6  

In addition to using mediative 
skills to facilitate PPACA driven 
collaborations, it is wise to have a 
continuum of ADR processes accessible 
as part of healthcare facility conflict 
management programs when full blown 
conflicts occur. It is no longer news that 
the Joint Commission which accredits 
most healthcare facilities requires them 
to have conflict management policies 
and process in place to handle difficult 
issues among a hospital’s leadership 
groups (governance, medical staff and 
administration); to handle conflicts 
among those who work in facilities so 
that the conflicts will not compromise 
delivery of care; to address medical 
staff disputes; and, to address disruptive 
behavior that may imperil the quality of 
care. I use the term “conflict competent” 
to describe a healthcare facility that 

supports a culture of collaboration and 
a viable conflict management program 
to include a focus on communications 
and a range of tools that can be used 
to help people address problems. A 
specific application is the so-called 
disclosure–apology protocol route 
being tried, often in conjunction with 
facilitated compensation negotiations.7 
There is some attention now paid to 
the potential of interest-based medical 
malpractice mediation and how to 
practice it effectively to increase party 
satisfaction and promote resolutions.8 

Moving away from the subject 
of process, a point to be aware of 
when working in healthcare is that of 
time and timing. It will take time and 
careful attention to develop use of 
ADR processes to their full potential 
in healthcare generally and in specific 
healthcare settings. Space to work 
through a specific conflict requires 
some time away from daily business. 
Yet a challenge for neutrals working in 
healthcare is that time is at a premium. 
It tends to have different meaning to 
those who work in healthcare where 
things move more quickly and there is 
less time to devote to talk (e.g. a 30- 
minute meeting can feel excruciating 

to them.) Furthermore, some disputes 
can’t wait for lengthy resolution when 
they concern medical decisions. This 
supports the point that flexibility of 
process can be quite important in the 
healthcare neutral’s being able to get 
people into facilitated discussions 
and stay in them long enough to give 
resolution a chance.

A third point is emphasis on the 
value of a skilled neutral to create 
trust, hope and expedience of process, 
and to coax some initial successes to 
get people on board. This may seem 
obvious but there may be a temptation 
for healthcare facilities to add “Dispute 
Resolution Specialist” to the title of 
existing in-house individuals who 
already have other job responsibilities. 
Access to properly skilled individuals 
should be a core component of the 
conflict competent healthcare facility. 
This raises the further questions 
about whom the stakeholders or 
disputants will “trust” and who will 
act as gatekeepers “regulating” access 
to the neutrals. The trust issue can be 
distinctively important in healthcare; 
as a culture, there is a certain wariness 
about “outsiders.” There is in the 

Upcoming Events
January 19-21, 2012 

The Virginia Bar Association 122nd Annual Meeting 
Williamsburg Lodge and Conference Center, Williamsburg

March 17-18, 2012  
Virginia Mediation Network Spring Conference

University of Richmond, Richmond

April 18-21, 2012 
American Bar Association Dispute Resolution Section Conference

 Hyatt Regency, Washington, D.C.

Healthcare ADR
Continued from page 4

Continued on page 6

https://m360.vba.org/event.aspx?eventID=40202&instance=0
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culture almost a feeling at times of 
being besieged. A little respect and 
understanding can go a way to creating 
hope for resolution and desire to trust 
the process. Familiarity with medicine 
or medical practice and the medical/
legal field can count for a lot with them.

When the gatekeepers are 
lawyers, there is a general tendency 
for members of the legal profession 
to look for mediators with some 
subject matter expertise (even when 
evaluative mediation is not at issue). 
There is no basis for concluding that 
is less true in healthcare disputes. If 
anything, the regulatory terrain often 
has a role in healthcare conflict, its 
genesis and its possible resolutions. 
Yet, because process skills are so 
important to successful interest-based 
mediations and because maintaining 
relationships is so often important in 
healthcare, process skills should also 
be a critical factor in choosing the 
neutral. These disputes more often than 
not are or become very personal. There 
may be value in co-mediation and 
facilitation using skilled neutrals from 
different professional backgrounds 
to address the trust and credibility 
concerns and ensure the right mix of 
neutral skills. I have spoken of the 
need for “healthcare lawyer-leaders” 
to be attuned to mediative skills and 
process when working with clients in 
the implementation of PPACA; at the 
same time the call is intensifying under 
PPACA for “physician leaders” who 
will be expected to cultivate leadership, 
communication and collaborative skills. 
Nurses involved in administration are 
also moving into this territory. 

Because I have presented a need 
for some flexibility and informality 
of process, the confidentiality of 
conversations may become a legal 
issue if a process is not classic 

mediation; neutrals as well as the health 
lawyers should consider the need for 
confidentiality in a given situation and 
decide about the appropriate process 
in light of that. Space does not allow 
delving into this issue here, but as a 
policy matter, discussion among ADR 
practitioners with health lawyers about 
how to protect confidentiality might be 
important as the future unfolds.

A final point9 is the reality of 
finances. While merits and mandates 
argue for the likely expansion of ADR 
uses in healthcare, and while there 
are examples of healthcare facility 
conflict programs,10 I believe we 
are just beginning to see a new era 
of hospital cost-cutting which may 
impede the growth of healthcare ADR 
through healthcare facility programs. 
A challenge for “believers” will be to 
demonstrate and persuade healthcare 
leaders of the ultimate cost savings of 
ADR applications for the good of all 
involved in healthcare. 

NOTES 

1. Facilities may have an Organization 
Development Department, and some 
inroads have been made through 
ombuds programs, coaching and 
conflict consultations.
2. Some shorten reference to the federal 
law as “The Affordable Care Act” or 
ACA.
3. They can range from commercial, 
employment and insurance issues to 
personal grievances to turf issues to 
medical differences of opinion, and 
on to consumer claims and grievances, 
any of these often infused with cultural 
overtones.
4. The reader may recall that case 
customization of process was identified 
as a factor that contributed to successful 
mediations in the American Bar 
Association Task Force Study Report 
on Improving Mediation Quality, found 
on its Dispute Resolution Section 
webpage (www.abanet.org).
5. One large change is quite beyond 

the scope of this article; it is support 
for the creation of new group practices 
called ACOs  or accountable care 
organizations. Facilitating their set up 
should certainly benefit from mediative 
skills as well as legal ones.
6. This was demonstrated in a study 
of the success of reengineered ICU 
protocols, reported in a June 2011 issue 
of JAMA (Journal of the American 
Medical Association).
7. That was the subject of a lengthy 
Virginia legislative study and proposed 
legislation in the 2010 General 
Assembly (HB 306). Although that 
legislation did not get out of committee, 
its contents provide interesting 
introduction to what a trial program to 
test the concepts might look like.
8. Study has been conducted of 
interest based medical malpractice 
mediations, most recently of the effect 
that attorney and party participation in 
these mediations has on the outcomes 
including participants’ satisfaction 
from the process. A report from a New 
York based study is Chris Stern Hyman, 
Carol B. Liebman et al., “Interest-Based 
Mediation of Medical Malpractice 
Lawsuits: A Route to Improved Patient 
Safety,” 35 Journal of Health Politics, 
Policy and Law, 7797 (October 2010)
9. Voluntary participation or self-
determination may be a problem in 
some healthcare disputes but space 
prohibits explaining the issue. It and 
some other matters are taken up at 
greater length in an article posted on 
my website under the EADR Tab. Go 
to www.franklinsolutions.net. 
10. MD Anderson, a large medical 
research facility in Texas, has one of the 
more extensive health facility dispute 
management programs I have learned 
about. Information is available on its 
website under Employee Resources. It 
is interesting that the need for a dispute 
resolution mechanism there was 
originally suggested and fostered, I am 
told, by medical researchers because of 
the kinds of differences in opinions that 
scientists can have. 

Healthcare ADR
Continued from page 5

http://www.abanet.org
http://www.franklinsolutions.net
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Win-Win: Top 10 Tips
for Mediation Advocacy Competitions

By Faith A. Alejandro and Paul Falabella

Law student competitions offer great 
ways to preview the “real world” while 
developing skills that are certain to aid 
your career. A rapidly growing competition 
is the American Bar Association 
Representation in Mediation Competition, 
which allows students to flex their advo-
cacy muscles within the mediation process. 
The growth of this competition likely mir-
rors the ever-growing expectation of cli-
ents to utilize mediation as a cost-effective 
alternative to trial.

The Virginia Rules of Professional 
Conduct, specifically the comments to 
Rules 1.2, 1.4, and 2.1, establish an ethical 
responsibility of Virginia lawyers to 
explain the mediation process to their cli-
ents. Accordingly, this competition carries 
great import by promoting skills that all 
new lawyers should have in their toolbox.

Teams consist of two students, with 
one serving as the attorney and the other 
acting as the client. The teams prepare for 
mediation and submit a written representa-
tion plan to the judges. Teams mediate the 
dispute for a certain amount of time, usu-
ally an hour, with the help of a practitioner 
who serves as a mediator and sometimes 
also as a judge. Additional practitioner 
judges observe the round. Each team has 
the opportunity to reflect on their perfor-
mance after the mediation in front of the 
judges, who then score the round and 
determine the winning team based on both 
their problem-solving skills and advocacy 

of their client in the mediation setting.

Below are our Top 10 Tips on how to 
achieve success in these competitions.

1 Know yourself and your partner: 
Before beginning any competition, 
it is important to understand how 

you advocate so that you can play your role 
effectively. Someone who is very pointed 
and aggressive when advocating should 
not discuss the emotional impact the dis-
pute may have had on their client as it may 
seem disingenuous. Likewise, a participant 
who tends to be more reserved and con-
templative may need to remember through-
out the session to assert him or herself and 
take an active role. Knowing yourself will 
also be helpful in choosing a partner. Ide-
ally, partners will have a natural rapport 
and can anticipate where their partner is 
headed with an idea or argument. This 
knowledge is particularly important for 
offering genuine comments during the 
reflection period after the mediation round 
where you have the opportunity to gain an 
edge over the competition.

2 Know your goal: Developing a 
well thought out and reasonable 
goal is best accomplished by 

spending some quality time developing 
your representation plan, which is the writ-
ten statement teams submit to judges prior 
to the mediation explaining their goals and 
strategy. As you identify the various inter-
ests for both sides, your team’s particular 
goals will inevitably become clearer. The 

representation plan is also the first impres-
sion the judges will have of you, so show 
them that you have a solid grasp of the 
issues and your goals. Use the representa-
tion plan to explain your strategy going 
into the mediation so that the judges will 
better understand why you are taking a 
particular position during the session. 
Additionally, maintaining an overall focus 
will help you weather any curveballs the 
opposing team may throw your way.

3 Make a powerful opening state-
ment: The opening statement sets 
the stage and tone for the rest of 

the mediation. Choose your words careful-
ly. We found it helpful to write a draft state-
ment before each session even though we 
never read from it. Nine times out of ten, it 
is wise to allow the client to speak first by 
presenting a brief synopsis of his or her 
understanding of the situation. This will 
help bring any misunderstandings to light 
early on and hopefully clear the way for a 
meaningful discussion about the salient 
issues. Apologizing for any bad feelings or 
responsibility (but not necessarily liability) 
during the opening often worked to disarm 
the other side and potentially force them to 
change their approach. We then had the 
attorney follow up to reinforce or rephrase 
several important, mostly legal, points and 
the goals for the mediation.

4 Be emotional: Every mediation 
scenario involves a relationship, 
even the purely business situa-

tions. So, let your client play their part and 
express emotion over the dispute and the 
ideas that are shared. Even if your client 
goes a little overboard, it will give the 
attorney an opportunity to flex his or her 
“client control” skills. We don’t recom-
mend hamming it up to the point of creat-
ing a ridiculous situation; rather we recom-
mend just enough acting to create some 
real tension with the other side, which will 
show how serious you are taking your cli-
ent, their problems, and this competition. 

Continued on page 8

About the authors: Faith Alejandro is a Council member of 
the Virginia ADR Joint Committee and an attorney with Sands 
Anderson PC in Richmond. Paul Falabella is an attorney with 
Butler Royals, PLC in Richmond. Both are 2010 graduates of the 
University of Richmond School of Law, and as 2Ls together they 
won both the Regional Championship and National Championship of 
the American Bar Association’s 2009 Tenth Annual ABA Mediation in 
Representation Competition. This was the first mediation competition 
in which the University of Richmond was represented at either the 
Regional level or the National level. 
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One team at Nationals deliberately over 
played the emotion; they advanced far in 
the competition, likely out of the sheer 
surprise we heard this caused other teams. 
Perhaps we advanced over them because 
we reacted well by staying calm, acknowl-
edging the opposing client’s feelings, and 
resisting the temptation to become defen-
sive, which would have lead to an impasse.  

5 Caucus: Knowing when to caucus 
will depend on the particular situa-
tion, but realize that it allows you 

to touch base with your client about pro-
posals and the direction of the discussion. 
It also enables you to connect with the 
mediator (i.e., pick up major points) so 
they can help you meet your goal. The 
most common times to take a caucus tends 
to be before presenting an offer or counter-
offer or, at the very latest, when the discus-
sions have stalled. We never opted for a 
break over a caucus. Instead, we suggest 
using part of your caucus time to show the 
judges your client counseling skills as well 
as your mid-session review and adjust-
ments, if any, of your strategy going for-
ward. Revealing your bottom line in confi-
dence to the mediator during a caucus is 
often helpful to obtain guidance on what 
questions to ask to help persuade your 
opponents to move closer to your position.

6 Use the mediator: Aside from 
caucusing, we used our mediator 
to help share proposals that might 

otherwise fall on deaf ears if it came 
directly from our team. Mediators often 
take a “plotted plant” approach to these 
competitions, which places the burden on 
you to not only persuade the other side to 
compromise, but also engage the mediator 
in this unique process. Remember, this is 
not a four-way negotiation; it is a third-
party facilitated negotiation. Take advan-
tage of the mediator’s unique perspective 
as a neutral by engaging their help with 
setting the agenda, making proposals, clar-
ifying statements made by the other side, 
and asking questions. One team we faced 
did something quite novel: they asked the 
mediator to jot down our ideas on the 
whiteboard. It was a superb way of pulling 
in the mediator and forcing him to interact 
with us, but it also kept things very objec-

tive as we saw our ideas on the board and 
disassociated from the parties such that 
hard feelings were no longer roadblocks.

7 Don’t rush at the end: It is always 
odd to see how competitors rush to 
an agreement at the end. Remem-

ber that the actual agreement, if any, is only 
worth a few points. Most of the points are 
tied to how the parties conduct themselves 
before, during, and after the session. When 
we realized that the session was almost 
over we opted to pretend that a big storm 
was headed our way, forcing us to end our 
negotiations. But before the storm “hit,” 
we always summarized with a list of items 
we had agreed upon and items in need of 
future discussion. This shows polish and 
professionalism and a realistic understand-
ing that compromise takes time. The judg-
es seemed to favor our frequent reality-
testing of ideas on our way to agreements 
compared with teams that simply agreed to 
an idea in a very general fashion, for the 
sake of “reaching an agreement.” The latter 
approach fails to show your ability to 
anticipate problems by including provi-
sions necessary to protect your client.

8 When in doubt, paraphrase: In 
this competition, the rounds never 
seem to last long enough, but if 

you find yourself in a moment without 
anything to say and the silence is not help-
ing you—and silence often helped us!—
paraphrase what the other side just said. 
You will find most times that it will con-
tinue the discussion in a forward-moving 
direction. Paraphrasing shows that you are 
listening and understanding the other side, 
and it almost always triggers a follow-up 
question or establishes a point in further-
ance of your client’s interests.

9 Stay flexible: Coming prepared 
with creative solutions is a definite 
must. However, if the other side 

comes up with an offer or solution that is in 
the best interest of your client, do not be 
afraid to seriously consider and even accept 
their idea. Remember that the process is 
just as important as the result. A positive 
reaction to thoughtful ideas from the other 
side can score you points just as well as a 
new proposal. The converse is also true: if 
your ideas meet too much resistance to be 
viable, do not hesitate to back off as long 
as you can justify doing so in advocacy of 
your client’s best interest and your team’s 

goal. The need to stay flexible is most evi-
dent in how you choose your exhibits. 
More often than not, mediators and judges 
reacted negatively to pre-prepared exhib-
its, which had the effect of boxing people 
in instead of allowing both sides to contrib-
ute to the solution. Think about it: If you 
receive a written proposal, no matter how 
well-intentioned, that purports to “help” 
your client when you have had no input in 
its terms, it is more likely to wed you to 
your position than open your mind up to 
such a possibility. We limited ourselves to 
using exhibits as demonstrative tools (i.e. 
as a visual way to better explain our dam-
ages, to illustrate the timeline from our 
perspective, or to explain the layout of the 
disputed property), and often the occasion 
called for us to refrain from using an 
exhibit entirely because no visual explana-
tion was required. 

10 Reflect honestly, but persua-
sively: After the mediation 
ends you have the chance to 

openly reflect about the strengths and weak-
nesses of both your performance and the 
performance of the opposing team. Remem-
ber that this is the last time the judges will 
see you before scoring your round. Use it as 
opportunity to leave a positive last impres-
sion by justifying your strategy or decisions 
made during the sessions. We found that 
speaking as student-competitors (not as a 
lawyer and client) during the reflection 
period helped us have a more expansive and 
free-flowing discussion. Honestly and mod-
estly identify areas to improve or things to 
do differently, but also explain why any 
weaknesses you exhibited failed to hurt you 
overall. And always speak about the other 
team with respect.

With these tips, students should find 
the ABA Representation in Mediation com-
petition both challenging and worthwhile. 
For practitioners, this competition provides 
ample opportunity to mentor law students. 
Virginia’s law schools, nearly all of which 
have student groups devoted to alternative 
dispute resolution, typically host their own 
internal competition to determine which 
teams they send to the ABA Regional 
Competition. The winners from the region-
al competitions proceed to the ABA 
National Competition. This allows interest-
ed practitioners to become involved as both 
judges and team coaches by providing 
invaluable feedback and guidance.

Competition tips
Continued from page 7

guidance.df
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ABA Mediation Week is an initiative 
intended to celebrate the many strides 
made in institutionalizing mediation as one 
of several appropriate dispute resolution 
processes, to educate lawyers, parties, pub-
lic officials and the general public about 
mediation, and to continue to promote the 
use of mediation throughout the world.  
The Virginia ADR Joint Committee, the 
University of Richmond School of Law 
ADR Society, and the ABA Dispute 
Resolution Section co-sponsored a recep-
tion to promote ABA Mediation Week on 
October 19th at the University of Richmond 
School of Law. Frank Dukes, Executive 
Director of the Institute for Environmental 
Negotiation, and Lisa Hicks-Thomas, 
Secretary of Administration, were guest 
speakers.

October has become a time to promote 
and celebrate peaceful conflict resolution 
practices worldwide. Dedicated dispute 
resolution practitioners are helping to edu-
cate the public about mediation and other 
innovative conflict management processes. 
The ABA declared the third week of 
October, “ABA Mediation Week,” in part 
building on the efforts of many other 
national, state, and local organizations, 
including the Association for Conflict 
Resolution (ACR) which have been cele-
brating conflict resolution during the 
month of October. The ABA and ACR, as 
well as numerous other organizations, are 
working to raise awareness of the impor-
tance of mediation and conflict resolution.

The theme for the 2011 ABA Mediation 
Week is “Civility and Civil Public 
Discourse.” Lawyers and mediators play a 
special role in promoting civility and civil 
public discourse.   In their use of mediation 
and in other endeavors, lawyers can 
encourage and model the use of civility, 
non-disparagement, dialogue, problem 
solving, and other collaborative practices 
by other lawyers, public officials, commu-
nity leaders and members of the general 
public.

Lawyers and mediators play a special 
role in promoting civility and civil public 
discourse in a variety of ways: 

•	 As participants in mediations in 
civil and family disputes, which 
allow parties to address their issues 
in a civil manner and resolve their 
differences peacefully.

•	 As members of the legal profession 
who can encourage and model the 
use of civility, non-disparagement, 
dialogue, problem solving, and 
other collaborative practices by all 
sectors when engaged in disputes.

•	 As community leaders and public 
officials who can model appropri-
ate civility and civil public dis-
course – and as citizens and voters 
who can take actions to encourage 
that behavior in their public offi-
cials.

•	 As members of professions which 
encourage education of young peo-
ple and other members of the pub-
lic in means of peaceful dispute 
resolution. 

Frank Dukes noted that “bad public 
speech” includes: claims based upon ideol-
ogy and limited engagement; denigration 
of others; bounded participation; and sin-
gle solution answers with no room for cre-
ativity. He suggested that “good” public 
speech includes diverse views, seeks them 
out and provides safety. Good speech also 
seeks access to high quality information 
and promotes learning, seeks understand-
ing of others’ perspectives and encourages 
creativity.  Good public speech also pro-
vides a much wider, better and more 
humane range of options, more legitima-
cy for decisions based upon those options, 
and more civic engagement.

Frank expressed that enough bad pub-
lic speech can drown out good speech. But 
the converse can be true as well: Enough 
good public speech leaves no space for 
harmful public speech. Frank shared sev-
eral examples of environmental and public 
policy issues where large group discus-
sions involving place, policy or plan, or 
combination of the three were held. He 
worked with multiple parties with suffi-

ABA Mediation Week
Celebrations at University of Richmond

By Geetha Ravindra

Frank Dukes (left) and Secretary of Administration Lisa Hicks-Thomas (right) at 
the Mediation Week reception.

Continued on page 10



cient stake in, and responsibility for, the 
issue(s). The parties worked together to 
provide recommendations, suggest policy, 
take action, or make some other form of 
decision.

Secretary Lisa Hicks-Thomas noted 
that the kind of environment we create for 
ourselves makes a real and tangible differ-
ence in our level of happiness, health, and 
satisfaction and ability to get things done. 
She discussed the importance of building a 

culture in which collaboration can grow. A 
perfect example of collaboration in 
Virginia is how we utilize the Virginia 
ADR Council to quickly resolve issues in 
state government. All public bodies of the 
Commonwealth are empowered by the 
Code of Virginia to use alternative pro-
cesses to address and resolve controversial 
issues. Examples we use often are media-
tion, facilitation, conciliation, partnering, 
and collaborative problem-solving. It 
applies to a wide range of government 
functions such as procurement, consumer  
protection, professional licensure, commu-
nity planning, environmental protection, 
special education, and workplace disputes. 

A survey on the use of ADR in state agen-
cies demonstrated that 83% of state agen-
cies find ADR faster than traditional meth-
ods, 80% find it cheaper, and 79% of 
agencies find themselves satisfied with the 
results.

The ABA Mediation Week celebra-
tions in Virginia also included presenta-
tions by William and Mary Law Students 
of the Words Work curriculum at local 
elementary, middle, and high schools. In 
addition, law students from the University 
of Richmond and William and Mary par-
ticipated in mediation simulations at 
William and Mary.
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Mediation Week
Continued from page 9

Ever wonder why people dig in their 
heels and adamantly refuse to admit they’re 
wrong, even when the evidence is against 
them? 

Ever wonder why people devote far 
more resources to fighting a battle than they 
can possibly recover, even if they win?

Ever wonder how both parties to a dis-
pute can be so certain of winning?  

And why is it that people resist chang-
es that will make them better off, act con-
trary to their own beliefs, or just can’t make 
up their mind about what they want? 

Resolving 21st Century Disputes 
(Prospecta Press, 2011) attributes these and 
other behaviors that generate and prolong 
disputes to the fact that our minds are out 
of date. They evolved to resolve disputes 
among inhabitants of simple, stable, and 
homogeneous communities. The complex, 
diverse, and dynamic society we live in 
presents challenges that the mental tool 
we inherited from our ancestors are ill pre-
pared to handle. 

The book explains how lawyers, medi-
ators, managers, and others who deal with 
conflict on a regular basis can overcome 
these challenges. The first step is learning 
to recognize when your mind is steering 
you in the wrong direction. The second is 
learning how to get yourself back on track 

— and help others do the same.   

The author, Geoff Drucker, recently 
became the Manager of Dispute Resolution 
Services for the American Health Lawyers 
Association. Before that he was a media-
tor, trainer, and consultant with The Mc-
Cammon Group and Chief Counsel for 
Dispute Resolution and Prevention at The 
U.S. Postal Service. He teaches Alterna-
tive Dispute Resolution and Mediation at 
the George Washington University School 
of Law.  

Geoff says he researched and wrote the 
book because he had gotten to a point in his 
career where he was regarded as something 
of an expert on conflict resolution but felt 
that there were some fundamental ques-
tions about how conflicts arise and how 
they get resolved that he did not know the 
answers to. For example, Geoff notes that 
mediators frequently talk about “being in-
tuitive” and “using your intuition” without 
a clear understanding of what intuition is-
-and how it can go wrong. Resolving 21st 
Century Disputes devotes a full chapter to 
the subject. Other chapters focus on iden-
tity, decision-making, anxiety, change, and, 
last but not least, happiness.  The book is 
scheduled for publication in January and 
may be purchased on Amazon and Barnes 
& Noble.

For more information, go to 
www.GeoffDrucker.com.   

BOOK PREVIEW

'Resolving 21st Century Disputes' Child custody
mediation program

The Northern Virginia Pro Bono 
Law Center invites attorneys and 
mediators to participate in its Child 
Custody Mediation Program.

Volunteer attorneys represent 
low-income clients through the me-
diation process, without entering an 
appearance in the litigation, and try 
to resolve the custody and visitation 
issues with the help of a qualified pro 
bono mediator. If an agreement is 
reached, the lawyers draft an Agreed 
Order, which the parties bring to the 
Court for entry.  

This program is not only ap-
preciated by the parties, who resolve 
their custody issues amicably with-
out having to go to trial, but by the 
Court, as well. Training is available.

For further information, con-
tact:  Arlene Beckerman, Director of 
Pro Bono Activities, at
abeckerman@fairfaxbar.org 
or (703) 246-3779.

The Joint Committee welcomes 
unsolicited short articles, news 
and book reviews. E-mail submis-
sions to sjackson@igc.org. The 
Joint Committee reserves the right 
to edit, in collaboration with the 
author, or to decline to publish any 
submission.

Mary.ibitorpacket.pdf
http://wwwGeoffDrucker.com
mailto:abeckerman%40fairfaxbar.org?subject=Child%20custody%20mediation%20program
mailto:sjackson@igc.org
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Two appointed to Interagency Council
This summer, Governor McDonnell appointed D. Alan 
Rudlin of Richmond and Hon. Ann Hunter Simpson (ret.) 
of Hartwood to the Virginia Interagency Dispute Resolution 
Advisory Council. Alan Rudlin, an attorney with Hunton 
& Williams, is a former chair of the ADR Joint Commit-
tee. Judge Ann Hunter Simpson, who served on the 15th 
Judicial Circuit until 2007, now serves as a mediator and 
arbitrator for Juridical Solutions, PLC. Both appointees 
had been recommended for appointment by the ADR Joint 
Committee. 

Neutral Case Evaluation Program Restarts in Fairfax
After a brief period of inactivity due to budgetary con-
straints, the Fairfax County Circuit Court has re-instituted 
its Neutral Case Evaluation (NCE) Program.

In 1993, the Court and the Fairfax Bar implemented the 
NCE Program to assist in early settlement of cases. The 
focus of the NCE Program is on specific cases: 

1. bodily injury & property damage,
2. medical & professional malpractice,
3. other injury to person or reputation,
4. injury to business or commerce, and
5. contractual disputes.

The program now also offers services in some equitable 
distribution cases. The program was restarted in August, 
2011.

FINRA Code construed to require arbitration
The Virginia Supreme Court ruled in September that a vice 
president for investments of a bank was required to arbi-
trate his employment claim against the bank. The bank had 
contended that the dispute fell within the Financial Industry 
Regulatory Authority (FINRA) Code of Arbitration Proce-
dure for Customer Disputes (“Customer Code”) and that 
the Circuit Court had erred in denying the bank’s motion to 
stay court proceedings and compel arbitration.  

The agreement to arbitrate would bind the employee if 
the demand to arbitrate was made by a “customer” as that 
term is used in the Customer Code. The bank contended it 
was a “customer,” a term simply defined in the Customer 
Code as not including “a broker or dealer.” In a case of 
first impression in Virginia, the Court found that the term 
“customer” was ambiguous. Given the strong federal policy 

that “ambiguities in the arbitration clause must be resolved 
in favor of arbitration,” the Supreme Court construed the 
term to include the bank, as it was not a broker or dealer. 
The dispute, therefore, was subject to arbitration. The case 
was Bank of the Commonwealth v. Hudspeth, 282 Va. 216, 
714 S.E.2d 566 (2011).

Federal jurisdiction found to confirm
in arbitration award

The United States District Court for the Eastern District of 
Virginia addressed what it described as a question hereto-
fore unresolved in the Fourth Circuit of whether the juris-
dictionally required amount in controversy with respect to 
a motion to confirm an arbitration award should be based 
solely on the original amount claimed in the arbitration 
demand or should instead be based only on the amount 
remaining in issue following the award.

Although the claimant had demanded $500,000 in the 
underlying arbitration, the award was only $41,699.80. The 
Court ruled that the demand for arbitration, rather than the 
award, was to be used to measure subject matter jurisdic-
tion in federal court. Since the original demand exceeded 
the $75,000 jurisdictional threshold, the Court concluded 
that it had jurisdiction to confirm the award. The case was 
Smith v. Tele-Town Hall, LLC  (no. 1:11mc14) 2011 WL 
2838134 (E. D. Va.)(July 15, 2011).  

ADR Developments Around the State

ADR on LinkedIn
Connect with other Virginia Alternative 
Dispute Resolution Joint Committee 

members by joining the LinkedIn      
subgroup! Available at                    

http://www.linkedin.com/
groups?home=&gid=3003514

Restricted to ADR committee members, 
this initiative allows you to network with 

other ADR professionals,
share advice and participate in

discussions of common interest.

http://www.linkedin.com/groups?home=&gid=3003514
http://www.linkedin.com/groups?home=%gid=3003514
http://www.linkedin.com/groups?home=%gid=3003514
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puters, faxes, cell phones, the internet, 
large screen television, the integration 
of communications systems, and the 
advent of handheld devices, have all 
furnished both opportunities and chal-
lenges for mediators. Virginia family 
law has gone through immense changes 
since 1980.  
How has the technology of mediation 
changed over the years?
Larry Gaughan: The personal computer 
revolution has made the drafting and re-
vision of agreements much, much easier 
and more professional. E-mails and con-
ference calls have become an important 
part of their practice for many mediators. 
Large screen television gives mediators 
the ability to use a meeting to focus on 
collaborative drafting, to review disclo-
sure information, and to look at things 
such as statutory provisions and support 
guidelines. Exchange of information 
and documents has become much easier.

Mediator websites can be used to 
provide clients and prospective clients 
with lots of information about media-
tion and to give them useful disclosure 
and “homework” forms. And of course 
there is now video teleconferencing, 
the potential of which is just starting to 
be recognized in mediation. Some of 
these, of course, present a few problems 
as well as some interesting challenges. 
Someone’s cell phone rings in my office 
in about one mediation session out of 
every three!

How has the marketing of mediation 
of a mediation practice changed over 
the years?
Larry Gaughan: My best sources of refer-
ral are former clients, attorneys, and ther-
apists. I have used www.mediate.com as 
my way to get my practice displayed in a 
prominent place on Google. Every year I 
send out a “pop-up” calendar to my main 
referral sources. For me, that’s about it 
for marketing. Mediation is much, much 

Larry Gaughan:  It’s not easy to get 
started as a mediator and to get enough 
cases to keep going. I think that some 
of the best-known mediators may make 
far more money doing mediation train-
ing than they do as practicing mediators. 
But a well-conducted mediation course 
may have some valuable benefits to an 
attorney or other professional even if he 
or she never does any actual mediation. 
Far more professionals have taken me-
diation training than are actually doing 
any significant amount of mediating.

Family practice has an array of ADR 
options today. Are there features of 
some cases that make them more ap-
propriate for mediation as opposed to 
collaborative practice (or vice versa)?

Larry Gaughan: Collaborative prac-
tice can be a better system if one of 
the parties feels himself or herself to 
be at a substantial disadvantage in any 
direct discussions, or there is a very 
heavy emotional element to the process 
(blame, guilt, abuse, bad faith, etc.), or 
if one party is proposing or responding 
to a settlement that is very one-sided in 
either direction. Some people feel that 
they just can’t make any decisions un-
less they have a lawyer by their side. 
However, these are all situations that 
any experienced mediator will have 
faced and dealt with many times. One of 
my concerns about collaborative prac-
tice is that it may involve a “layering 
on” of professionals that can make it a 
very expensive process.  

I believe that mediation is the de-
fault process. It should be the starting 
point in almost every case. If mediation 
isn’t working in a particular case, then 
the mediator can at least mediate an ap-
proach to some other settlement process, 
such as collaborative practice.

more popular and widespread than it was 
in 1980. But the number of trained me-
diators has far outstripped the number of 
actual mediation cases.

From a practitioner’s standpoint, what 
are the satisfactions of practicing me-
diation as opposed to representation?

Larry Gaughan: There are many. One of 
the things that got me started with me-
diation in the first place was the realiza-
tion that there was often far too much 
waste of time and money in the adver-
sarial system. Then I discovered that all 
of that waste often produced results that 
was less favorable to both parties — as 
for example the classic situation of two 
parties who wound up getting a 40-40 
split, or worse. Litigation and adversar-
ial negotiation can be very stressful. Of 
course that also can be true of mediation 
in some cases, except that the media-
tor can truthfully agree with the parties 
in a stressful case that mediation is not 
always a wonderful process — it’s just 
usually better than any other method of 
resolving the differences.  

There is lots of room in many media-
tions for really creative solutions. And a 
good mediator can help parents consider 
the risks to the future of their children if 
they can’t find ways to work together to 
raise them. Finally, even though North-
ern Virginia has excellent judges and the 
professional quality of litigating divorce 
lawyers here is often quite high, going 
through the process of discovery, depo-
sitions, and finally one or more hearings 
is never fun. It’s great not to have to plan 
my week around Friday motion hearings 
in Fairfax, Arlington and Manassas.

If an experienced attorney approached 
you today to get advice on develop-
ing a mediation practice, what advice 
would you give? Training? Cautions?

Gaughan interview
Continued from page 1

Reminder!
Virginia ADR Joint Committee General Meeting 

Thursday, January 19, 2012  |  4 p.m. to 5:30 p.m.  |  Williamsburg Lodge
Williamsburg, VA

www.mediate.com
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