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Metrics
that Matter

By Kimberly P. Fauss

Have you ever played a game with an opponent 
who had mastered all the rules? In tennis, 
stepping on a fault line is fatal. In golf, driving 

into a hazard is costly. Rules are rules and in competi-
tion, a win is determined by these technicalities. But 
what if you want to play a new game? The rules are 
different. We don’t judge success in the new game by 
the rules of the old game. We develop new skills and 
techniques to master a new playing field. 

So why is it that we continue to measure the out-
comes of mediation and collaboration by the rules we 
use in litigation? These processes differ from the ad-
versarial process, yet we have not developed a com-
mon language of describing these differences and the 
means of evaluating the distinguishing factors. Al-
though mediation has been authorized by statute for 

Legislative
Initiative

By Megan Johnston 
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This pasT spring, the 
mediation field received stunning news: the 
Los Angeles County Superior Court, which 
boasted the largest no-cost ADR referral 
program in the country, announced the 
end of its program by June 18, 2013. Like 
Virginia's mediation statutes, the California 
program had existed for 20 years. As a model 
program, the Court referred 10,000 cases to 
mediation in 2012, and 70 percent of referred 
litigants opted to mediate their civil disputes, 
with most cases valued at $150,000. The 

program's end resulted from the court's 
consolidation plan to close 10 courthouses 
in order to save California taxpayers between 
$50 million to $80 million. This shut-down 
ended referrals for arbitrations, mediations, 
neutral evaluations, and voluntary settlement 
conferences in civil, family, and probate 
matters, including Spanish-language family 
settlement conferences.

     As courts across the country, including 
Virginia, continue to face judge shortages 
and budget shortfalls, the Joint ADR 

Committee has considered ways in which 
today's mediators can best explain their value 
to cost-conscious taxpayers and potential 
clients. To that end, the following pieces 
feature suggestions on how to best measure 
the value of mediation, and proposed legisla-
tion that would expand the reach of non-profit 
dispute resolution centers to the benefit of 
the Commonwealth at large. Through these 
articles, the Joint ADR Committee invites you 
to change the conversation about our work to 
further the reach of conflict resolution into the 
next 20 years and beyond.

The Virginia Association for Community Con-
flict Resolution (VACCR) is seeking funding 
from the General Assembly to expand the ca-

pacity of its member centers to provide cost saving, 
early intervention dispute resolution services through-
out the Commonwealth. VACCR’s  member centers, 
all  501(c)3 nonprofit dispute resolution organizations, 
have a combined 188 years of experience providing 
professional, community-based dispute resolution 
services for residents of 50-plus counties throughout 
Virginia. The centers provide cost savings to the Com-
monwealth by reducing overcrowded dockets, trial 
and clerk time in family and civil court settings. 

In 2012, VACCR member centers provided a cost 
savings to the Courts of more than $2 million by me-
diating cases referred by local general district and 
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Just as the Queen in Lewis Carroll’s Through the 
Looking Glass said to Alice, “Why, sometimes 
I’ve believed as many as six impossible things 
before breakfast,” I believe we in the ADR com-
munity have not only dreamed several impos-

sible things, but also successfully accomplished them. 

Who would have imagined twenty years ago that 
instead of practicing law traditionally in a courtroom 
setting, attorneys across the Commonwealth could ap-
ply their skills either as a neutral or an advocate to as-
sist parties in a dispute work through their differenc-
es to achieve their respective needs and interests in a 
collaborative fashion? Over the past two decades we 
have witnessed an enormous paradigm shift in how we 
practice law. Mediation, collaborative law, and interest-
based negotiation are the new normal in Virginia and 
around the country.

Who would have imagined that we would mediate 
over 12,000 court-connected cases annually in the Dis-
trict Courts alone? Excellent models of mediation pro-
grams exist in several state agencies including DHRM, 
DOE, WCC, DPOR, and the AG's office. 

All Virginia law schools and many graduate schools 
offer courses on mediation, negotiation, and ADR. 

Who would have imagined that the Rules of Profes-
sional Conduct would require that attorneys consider 
the use of ADR with their clients in every case? 

Mediation is used not only in civil matters, but also 
in criminal matters, as well through restorative justice 
programs. Courts, communities, and citizens through-
out the state benefit from the wonderful services of 
community mediation centers. A comprehensive over-
view of the many applications of mediation in Virginia 
can be found in the October 2013 issue of the Virginia 
Lawyer Magazine. 

On October 
15, 2013, the Joint 
ADR Committee 
celebrated the 20th 
Anniversary of the 
Dispute Resolu-
tion Proceedings 
statutes with an 
exceptional CLE 
program. We took 
stock of our ac-
complishments , 
honored our past 
Chairs, and gained 
new ideas and 
skills to better 
serve our clients. 
I wish to thank 
the VBA staff, the 

University of Richmond School of Law, including its  
ADR Society, the CLE/Programs Subcommittee, and 
the superb presenters for an outstanding event. 

We have an enormous opportunity ahead of us as we 
face the next 20 years in our field. If the first 20 years 
are analogous to the period of our birth, adolescence, 
and teenage years, we are now moving into the phase of 
young adulthood. We have proved the value and viabil-
ity of mediation. Professor Dwight Golann, the keynote 
speaker at the 20th Anniversary Celebration, provided 
an insightful overview of how our field has evolved and 
noted that the value proposition we offer as mediators is 
our high comfort level with constructively addressing 
conflict. 

We now have the important responsibility and occa-
sion — as we comprise a more mature and experienced 
field — to shape our future direction, to identify the 
areas where we can make the most impact, and to con-
sider how to measure our success in meaningful ways 
to ensure sustainability. I look forward to the next 20 
years and will continue to believe in impossible dreams.  

Letter from the Chair
Dear Colleagues:

Geetha Ravindra
Chair, Joint ADR Committee

http://www.vba.org
mailto:falejandro@sandsanderson.com
http://www.vsb.org/site/publications/valawyer/virginia-lawyer-magazine-october-2013
http://www.vsb.org/site/publications/valawyer/virginia-lawyer-magazine-october-2013
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Share Your News
Have news to share about your dispute resolution practice? Planning 

to speak at or attend an exciting conference? Email the 

Communications Committee with your professional news to share 

with our membership in ADR Advisory, the Joint ADR's monthly alert.     

20 years in Virginia and collabora-
tion has been an option since the 
1990s, practitioners still describe 
these processes as an “alternative” 
to litigation.1 This comparison im-
plies that litigation is the norm and 
another choice is somehow not the 
real thing. This is the paradox of a 
paradigm shift: We have one foot 
in the old way while the other foot 
pulls us into a new way of under-
standing the world.

Mediation and collaborative 
professionals often explain these 
process choices to new clients by the 
same measures of success used in 
litigation. On the one hand, a com-
mon goal of litigation is settlement: 
just get it done with as many wins 
on positions as possible. On the oth-
er hand, mediation and collabora-
tion offer new negotiation processes 
that enable clients to learn and think 
creatively to achieve resolution so 
they may maintain meaningful rela-
tionships into the future. Still, while 
mediators and collaborative profes-
sionals engage a new negotiation 
process, they often compare it to the 
old rules of litigation.

This dual track of outcomes can 
lead to confusion for both the pro-
fessional community and, signifi-
cantly, our clients. Lawyers have an 
ethical responsibility to provide rel-
evant comparisons so clients can be 
informed about their choices in legal 
representation.2 Now, as we com-
mence the next 20 years of dispute 
resolution — after mainstreaming 
mediation and collaboration — we 
have an opportunity to determine 
new and more appropriate measures 

of success to share with our clients 
when they select dispute resolution 
processes.

A family mediation client once 
told me that the future focus of our 
work kept the couple from loop-
ing on past mistakes and blame for 
what had gone wrong in the mar-
riage. When the divorce completed, 
the dispute was really over, and the 
family could begin immediately to 
heal. Five years later, they enjoy 
amicable relationships with each 
other and their children. Another 
collaborative lawyer described to 
me the personal significance of his 
new friendships with mental health 
professionals and financial special-
ists. Prior to his commitment to 
collaborative practice, these inter-
disciplinary professionals were ac-
cessible only as witnesses or consul-
tants to provide one-sided evidence. 
In collaborative teams and practice 
groups, they now work with law-
yers to give depth and perspective 

to family systems and the dynam-
ics impacting the professional team. 
Just this year, Virginia's growing 
professional negotiation commu-
nity featured national teachers of 
negotiation theory and practice to 
enhance the skills and civility of all 
Virginia professionals.3 In my view, 
compared to traditional "metrics" of 
litigation, these anecdotal shifts can 
have a broad impact when they are 
repeated for clients, professionals, 
and our community.

"Metrics" are specific measur-
able objectives to track the expec-
tations, execution and consequenc-
es of a business or practice. In the 
early 1990s Robert Kaplan and 
David Norton developed the "bal-
anced scorecard" for performance 
management using financial and 
non-financial criteria.4 This tool 
utilizes an organization’s goals and 
objectives to identify data and to 
track and measure the value of the 
organization's product or service. 
Primary concerns are customer sat-
isfaction, motivation and produc-
tivity of employees, and business 
reputation in the marketplace. The 
scorecard can identify unmet hu-
man needs by juxtaposing the value 
of the new way with the potential 
harm of the existing system. The 
quantitative is supplanted by the 

Commit to better:  
Pick one thing. 
Measure it. 
Improve it. 
Celebrate it.

Continued on page 4

comes of mediation and collaboration by the rules 
we use in litigation? These processes differ from the ad-
versarial process, yet we have not developed a common 
language of describing these differences and the means 
of evaluating the distinguishing factors. Although me-
diation has been authorized by statute for twenty years 
in Virginia and collaboration has been an option since 
the 1990s, practitioners still describe these processes as 
an “alternative” to litigation.1 This comparison implies 
that litigation is the norm and another choice is some-
how not the real thing. This is the paradox of a para-
digm shift: We have one foot in the old way while the 
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qualitative. Satisfaction is measured 
by product, process, and personal 
terms. The strategic goal behind 
utilizing metrics is to integrate the 
new vision into planning, learning, 
and performance by linking cause to 
effect.5 The metrics that matter to a 
values-driven profession like medi-
ation and collaboration are intended 
to engage the greater community in 
the individual and social benefits of 
the service. While our livelihood 
and business depends on selling this 
service, we can elevate our prac-
tice priorities to align with personal 
values for the benefit of our clients. 
Mediators and collaborative pro-
fessionals can develop a balanced 
scorecard to monitor our most rel-
evant purposes and to differentiate 
these services without comparison 
to litigation. 

A simplified approach to met-
rics — the "dashboard approach"—
links strategies for growing services 
to a few key metrics in no more than 
three categories:  (i) improving core 
processes, (ii) enhancing perfor-
mance, and (iii) improving satisfac-
tion with service.6 As a starting point 
for our new dashboard, consider 
these categories as follows: (i) the 
social system of justice as the core 
process, (ii) the skill level of trained 
professionals as performance, (iii) 
and the durability of client outcomes 
as client satisfaction. Rather than 
focus on court dockets for divorces 
and revolving doors for custody and 
visitation issues, this new metric 
can address the availability of in-
terdisciplinary professional support 
in a locality. Rather than focus on 
competency as defined by a certain 

number of continuing legal educa-
tion hours, we can redirect atten-
tion to the continuing skills training 
and case conferencing of practice 
group networks. Rather than focus 
on settlement, the goal can become 
durable resolution through agree-
ments developed together with cli-
ents based on their unique situation. 

About the author 

Kimberly P. Fauss, JD, prac-
tices collaborative law and 
mediation in Richmond for her 
firm, New Growth Ventures. 
She attended Oberlin College, 
University of Virginia Law 
School, and more recently, 
seminary to study theology. 

Kimberly has been a long-
time student of neuropsycholo-
gy and has written and trained 
throughout the U.S. and in 
Israel on the connections 
between these disciplines. She 
is a founding member of CPTI 
in 2007 and has conducted 
numerous basic, interest-based 
and advanced trainings, includ-
ing workshops at IACP Forums, 
VaCP and VMN. 

She is a founding member of 
the boards of both the state-
wide VaCP and her two local 
Richmond practice groups and 
is active in the IACP and its 
committees. She has been 
selected by her peers for inclu-
sion in Best Lawyers for family 
collaborative law as well as 
mediation. You will find her 
articles on her website: www.
newgrowthventures.com. 

Kimberly serves on the 
Programs Committee for the 
Joint ADR Committee.

The positive outcomes that dis-
tinguish a negotiation practice arise 
from the clear vision and mission of 
our foundational organizations.  In-
deed, their next strategic task is to 
develop a dashboard for metrics that 
matter to our professional commu-
nity and clients. Then we can report 
transparently to clients the achieve-
ment of goals and improvement of 
services. We can use this approach 
at the macro-organizational level 
and in our individual practices.

I invite you to continue this con-
versation about how we name what 
we do and demonstrate that we are 
doing it. Any professional who has 
witnessed the transformation of a 
family through these client-centered 
processes during divorce knows 
that what we do is not an alterna-
tive to litigation. It is a “new game,” 
motivated by our values and mea-
sured not by statistics, but by suffi-
ciency for and well-being of the cli-
ents. The importance of our practice 
is the commitment to a new social 
contract of personal responsibility 
with clients to achieve acceptable 
solutions to problems and flexibil-
ity to engender civility and positive 
future relationships. Mediation and 
collaborative professionals must en-
gage their shared expertise to estab-
lish metrics that move us more fully 
into this grounded dispute resolu-
tion paradigm. 

Endnotes
1 Professionals have been searching for 
new terminology for non-litigation pro-
cesses for many years. Suggestions have 
included variations on a theme such as 
appropriate dispute resolution. It is time, 
however, to promote a common termi-
nology of clarity for clients. With 90 
percent of cases settling outside of court, 

Continued on page 9

www.newgrowthventures.com
www.newgrowthventures.com
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juvenile and domestic relations courts.1 
The centers also provide valuable, 
although harder-to-measure, cost 
savings through their preventative 
and early conflict intervention ser-
vices for communities, agencies and 
families via confidential, accessible 
services that focus on empowering 
individuals to make informed, col-
laborative decisions. These non-
profit centers complement the work 
of private mediators by serving low-
income clients who cannot afford 
private sector fees and by offering 
training, networking and consulta-
tion on community disputes.

VACCR member centers are 
funded by a combination of dona-
tions, grants, training fees, contracts 
and in-kind contributions. The 
funding request to the General As-
sembly comes at a time when many 
nonprofits and businesses struggle 
with uncertainties in the economy. 
Increasingly, grant sources have 
shifted away from public services 
like mediation in favor of food as-
sistance and housing programs. 
Localities have reduced their fund-
ing to centers as their budgets have 
been reduced. Three of Virginia’s 
community dispute resolution cen-
ters closed during the past five years 
and the valuable services of others 
are threatened. Current funding lim-
itations are pushing many centers to 
decrease staff and curtail programs 
while the need for effective com-
munication and problem solving 
remains strong within Virginia’s in-
creasingly diverse and aging popu-
lation. 

VACCR is requesting, on behalf 

of its nine community dispute reso-
lution member centers, that the Gen-
eral Assembly allocate $750,000 per 
year in the next biennial budget for 
a performance-based grant program 
designed to expand the capacity of 
current centers, promote the cre-
ation of centers in under-served re-
gions, and support a public-private 
partnership with a state university 
to provide evaluation and research. 
The grant would support five com-
ponents: 1) mediation for Virginia’s 
courts; 2) mediation outside the 
courtroom; 3) community training, 
dispute intervention and outreach; 
4) grant administration, research 
and evaluation; and 5) new center 
start-up. VACCR estimates that the 

proposed funding would create at 
least $2,352,908 in cost savings per 
year for the first two components 
and additional savings for the other 
elements.

Please consider supporting 
VACCR’s 2014 General Assembly 
budget amendment request by con-
tacting your local delegates. Sup-
port for the budget amendment from 
members of the bar would help to 
assure legislators of the program’s 
merits and support from the legal 
community.

For more information, and to 
learn more about the center closest 
to you, please visit www.vaccr.org.

Endnote:
1 This figure was calculated by mul-
tiplying the number of successfully 
mediated J&DR and GDC cases by 
the cost-per-case of $659 (J&DR) 
and $300 (GDC) and subtracting the 
mediation and program coordina-
tion fees paid to centers. The J&DR 
cost-per-case used average court 
staff hourly pay rates (1 judge, clerk 
and bailiff) and multiplying by 5.33 
hours. No other costs were includ-
ed. The GDC cost-per-case is more 
likely accurate because it includes 
other overhead costs.  

Data obtained from a 2007 study 
done in Washington State by Reso-
lution Washington and the Admin-
istrative Office of the Courts which 
showed the hourly cost for operat-
ing a courtroom was $840 per hour. 
It was projected that every small 
claims case resolved saved at least 
30 minutes of court time ($420). To 
account for potentially lower over-
head costs in Virginia, we reduced 
that cost savings to a conservative 
estimate of $300 per GDC case.

About the author 

Megan Johnston is Executive 
Director of Northern Virginia 
Mediation Service (NVMS), a 
501(c)3, nonprofit dispute res-
olution and training center.

She is a certified mediator, 
knowledgeable ADR program 
manager and process consul-
tant. 

She serves the Virginia 
Association for Community 
Conflict Resolution (VACCR) as 
Board President and partici-
pates in the Association for 
Conflict Resolution and the 
Virginia Mediation Network as 
a member. 

Megan holds a Master's in 
Peace and Conflict Studies 
from the University of Ulster in 
Northern Ireland, an Executive 
Certificate in Nonprofit 
Management from Georgetown 
University and a Bachelor’s 
degree from The George 
Washington University. 

www.vaccr.org
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Next meeting is Jan. 24

John McCammon (left) and Mark Rubin earned recogni-
tion as Leaders in the Law! On October 17, 2013, Vir-
ginia Lawyers Weekly honored John and Mark for their 

outstanding contributions to the practice of law in Virginia 
and improvement of the justice system. John and Mark were 
recognized for their pioneering leadership in ADR. In addi-
tion, John was voted as the 2013 Leader in the Law. Con-
gratulations! 

Upcoming
CLE

The Power of Apology:  
Broadening Perspective, 
Breaking Impasse,
and Building Trust 
in Negotiations
    f e a t u r i n g
Kimberly P. Fauss, 
Lisa L. Schenkel, and
P. Marshall Yoder

Friday, Jan. 24, 2014 
11 a.m.-12:30 p.m.
VBA Annual Meeting
Williamsburg, VA

This program will explore:
• the use of apology in 

mediation, collaboration 
and negotiation for legal 
disputes;

• the power of an apology to 
transform a relationship, 
the underlying emotions 
of conflict crystalized in 
the apology; and

• the lawyer’s facilitation of 
structuring apology with 
clients to unravel impasse 
and build trust.

The presenters will review the 
elements of a meaningful 
apology, how and when apol-
ogies can be introduced and 
the neuroscience implications 
of shifting client perspectives. 
Examples will be taken from 
family law cases.  

Congratulations, John and Mark!

The January meeting of the 
Joint ADR Committee will be held 
on Friday, Jan. 24, at 12:40 in the 
Jefferson Boardroom in the Wil-
liamsburg Lodge and Conference 
Center in Williamsburg, Virginia, as 
part of the VBA Annual Meeting. 

The Joint ADR Committee’s 
first program of 2014, "The Power 
of Apology," is being co-sponsored 
by the Family Law Section and will 
be held just before our meeting. 

We have a full agenda and will 

be ad-
d r e s s i n g 
the impor-
tant matter 
of nomi-
nations for 
the Coun-
cil and the 
election of 
new offi-
cers.  

We hope that you will be able 
to attend both the CLE program and 
the lunch meeting. 

http://www.vba/org/annualmeeting2014
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Shaadi, or marriage, is the most sa-
cred institution in India. The mar-
riage ceremony is the thirteenth 

ceremony among sixteen ceremonies 
in a Hindu’s life. It is a holy sacrament 
solemnized in accordance with ritu-
als enjoined in the Vedas, the ancient 
scriptures of Hinduism. Vedic scrip-
tures describe the wedding ceremony 
as the gifting of a young maiden from 
her father to her future husband, or 
Kanyadaana. When Indian parents suc-
cessfully get their children married, it 
is considered a huge accomplishment, 
and they feel tremendous joy and relief 
from fulfilling one of life's most impor-
tant responsibilities.

For centuries, marriage between 
Indians has been a commitment for 
life. The concept of divorce is still ta-
boo to the vast majority of the Indian 
population. If a husband and wife don’t 
get along, the wife is expected to adjust 
and make things work. Some amount 
of flexibility is expected in any new 
relationship, yet in Indian society this 
burden falls primarily on the wife. 
Women are instructed by their mothers, 
sisters, aunts, and grandmothers to con-
cede to their husband’s wishes and ex-
pectations, with the hope that they will 
be able to win their husband’s heart and 
ultimately lead a happy life together.

The Hindu belief in karma and 
dharma also impacts traditional per-
spectives on marriage. Karma, the be-
lief that everything happens as a con-
sequence of past deeds, is integral to 
the Hindu faith. If a woman or man 
has an unhappy marriage, the commu-
nity assumes it is because of some bad 
actions they committed in a previous 
life. Dharma is the important Hindu 
belief that one must do his duty, which 
requires men and women to marry, as  
an integral part of being a householder, 

which is a key stage in life. The Vedas 
divide human life into four stages: brah-
macharya ashrama (student), grahastha 
ashrama (householder), vanaprastha 
ashrama (retirement), and sannyasa 
ashrama (renunciation). Dharma forces 
one to remain married, even if it is an 
unhappy or difficult relationship, in or-
der to fulfill responsibilities to family 
and society during the grahastha stage.

Another very important cultural 
factor for many Indians is saving face. 
An Indian’s reputation is a critical part 
of her identity and self-¬respect. Being 
divorced in Indian society carries with 
it a strong stigma. Couples often pre-
fer to remain in an unhappy marriage 
in order to protect their image as an 
ideal Indian family, regardless of the 
pain and heartache the marriage may 
bring each day. When an Indian mar-
riage fails, there is often a tremendous 
sense of guilt, shame, and fear of social 
rebuke. As a result, couples strive to 
remain together, no matter how painful 
the situation, in an effort to protect their 
reputation and children from the chal-
lenges associated with divorce, and to 
save face in the community.

Although Indians can proudly de-
clare that nearly 100 percent of their 
marriages are a success, recent urban-
ization and women’s growing financial 
independence are causing the divorce 
rate to rise.  Gender equality now fos-
ters ego clashes between couples, es-
pecially where the wife is also well 
educated and employed.  The empow-
erment of women has stimulated the 
dissolution of many Indian marriages 
in America. Indian women are now 
more open to the option of ending their 
marital relationship, as opposed to si-
lently bearing lifelong abuses, as gen-
erations of women did before them.

As a mediator of Indian origin, 

o v e r t h e 
p a s t twenty 
years I have as-
sisted hundreds of divorcing 
or separating American families in re-
solving issues related to contested cus-
tody, visitation and support matters.  I 
have also helped numerous men and 
women of Indian origin deal with is-
sues of marital discord, domestic vio-
lence, adultery, alcoholism, and deser-
tion.  As the idea of divorce is no longer 
as unimaginable as it once was and as 
the number of divorces among Indians 
is rising, I became concerned about 
the future of the sacred institution of 
marriage in the Indian community.  I 
believe that the viability of the Indian 
marriage and the family unit depends 
upon younger generations of Indians 
having a better understanding of the 
purpose of Hindu marriage traditions 
and determining which customs and 
values they choose to preserve. In my 
recently published book, Shaadi Remix 
– Transforming the Traditional Indian 
Marriage,  I provide an overview of 
the factors Indian families have tradi-
tionally relied upon in arranging Hindu 
marriages and to highlight that primary 
consideration of these criteria may no 
longer lead to successful marriages.  I 
share more contemporary approaches 
to determining cultural compatibility 
as well as good communication and 
conflict resolution skills. In addition 
to being helpful to Indian families, 
my hope is that Shaadi Remix will be 
a useful resource for family media-
tors and attorneys working with Indian 
couples as it provides a good overview 
of Hindu marriage traditions and a cul-
tural context for why divorce among 
Indian families is so difficult.
Shaadi Remix may be ordered on ama-
zon.com or barnesandnoble.com

Shaadi Remix
The Impact of Religion and Culture on Divorce in Indian Marriages
By Geetha Ravindra

amazon.com
amazon.com
barnesandnoble.com
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Brave New World for Forging the Future 
By Malcolm Thomas

On October 15, 2013, dur-
ing the ABA's National 
Mediation Week, the Joint 

ADR Committee sponsored a half-
day CLE that traced recent devel-
opments and featured some of the 
skills necessary for future practice 
in the evolving field of mediation. 

The keynote speaker, Dwight 
Golann of Suffolk University Law 
School, began the program by map-
ping the progression of mediation 
and highlighted several emerging 
trends in the field. Beginning with 
the 1980s, Professor Golann said, 
formal proceedings and popular 
private ADR options such as bind-
ing arbitration and “mini-trials” 
were more prevalent than media-
tion. Though mediation had a small, 
growing interest, it was not that 
popular because it did not provide 
litigants with the “day in court” 
they desired. The 1990s signaled 
a shift when lawyers “discovered” 
psychology. Aware of the cognitive 
barriers to bargaining, practitioners 
improved the mediation process 
to keep clients from feeling as if 
they had lost. Today, although the 
growth of commercial mediation 
has flattened — potentially due to 

continuing cost pressures and the 
increasing complexity of relation-
ships — the active management of 
claims and online dispute resolution 
shows that mediation is still devel-
oping to its full potential. Now, with 
less emphasis on formal roles, me-
diators can better demonstrate their 
“value position”: as professionals 
who embrace conflict and can help 
others manage it. 

The CLE featured two interac-
tive presentations as well. Virginia 
lawyers Frank Morrison and John 
Settle tackled the ethical issues that 

arise from questioning. They pre-
sented participants with two sce-
narios. The first hypothetical dealt 
with confidentiality and was de-
signed to explain that while ADR 
practitioners cannot disclose infor-
mation, they are able to ask probing 
questions. In this way, a practitio-
ner can better facilitate the process 
by focusing on each party’s needs 
rather than the bottom line. The sec-
ond hypothetical dealt with second-
guessing parties’ settlement deci-
sions. Participants worked through 

About the author 

Malcolm Thomas is a sec-
ond-year law student at the 
University of Richmond School 
of Law and member of the stu-
dent-run ADR Society, which 
will be hosting the ABA’s 
Mediation in Representation 
Mediation Competition this 
coming spring. 

Continued on page 9

Richard Balnave, Kimberly Emery and Don Vaden share their viewpoints.

Keynote speaker: Dwight Golann (left). Frank Morrison and John Settle atttended.

http://lawstudent.richmond.edu/adr/


a scenario in which divorcing par-
ents made a decision regarding their 
child, which could have negative 
effects. Because of deference to the 
fairness of the process, the problem 
was designed to show that in per-
sonal matters, it is probably better 
for mediators to let sleeping dogs 

lie. Overall, this presentation high-
lighted the issues that result from 
a mediator’s need to convey offers 
and their ethical duty not to relay 
everything discussed in caucus.

The second interactive presen-
tation, led by Tracey Cairnie and 
Marshall Yoder, also pertained to 
questioning; however, they focused 
on the way in which better ques-
tions can lead to durable results. 

The exercises performed encour-
aged participants to think about 
questions differently from the way 
examinations are taught in law 
school. The program differentiated 
between the “judger” mind-set and 
the “learner” mind-set. The former 
has a tendency to get trapped in the 
past and assign blame and typically 
results from situations in which one 
is in a position of power or forced to 
make a decision. While the “judg-
er” mind-set has its place, the lat-
ter "learner" mind-set can be more 
beneficial to the mediation process 
because it fosters a better relation-
ship with participants. 

The Joint ADR Committee 
thanks the presenters and the many 
participants who attended this in-
formative event celebrating twenty 
years of court-referred mediation in 
the Commonwealth.
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negotiation is the common denominator 
among all dispute resolution profession-
als, and the different approaches to nego-
tiation should be the focus of information 
provided to clients rather than litigation 
and its “alternatives.” See Va. R. of Prof'l 
Conduct R. 1.1 Competence cmts., R. 1.4 
Communication, cmts.

2 Va. R. Prof'l Conduct R. 1.2 Scope of 
Representation.

3 See, e.g., University of Richmond Sym-
posium, The Divorcing Brain; Joint ADR 
Committee, Celebration of the Next 25 
Years; VaCP Annual Meeting, Overcom-
ing Barriers to Settlement (Fall 2013).

4 Robert Kaplan & David Norton, The 
Balanced Scorecard: Translating Strate-
gy into Action (Harvard Business School 
Press 1996).

5 A significant challenge in the balanced 
scorecard approach is data collection 
methods for each metric. Direct contact 
through emails, phone calls, or simple 
software are often most successful.
6 Tyler Dawson, Meaningful Metrics 
for the Nonprofit Organization:  Sim-
plify Your Process with a Dashboard Ap-
proach, Texas CEO Magazine (2013).
7 E.g. Virginia Collaborative Profession-
als, Virginia Mediation Network, and the 
Joint ADR Committee.

Metrics
Continued from page 4

Brave New World
Continued from page 8

In celebration of 20 years of 
court-referrred mediation in the Com-
monwealth, the Joint ADR Commit-
tee published featured articles in 
the spring 2013 VBA Journal and the 
October 2013 VSB Virginia Lawyer 
magazines. Check them out by click-
ing the link on each cover! 

Have you seen them?
SAMUEL H. WILLIAMS  u JOHN S. BATTLE  u GUY B. HAZELGROVE  u CHARLES E. POLLARD

JOHN C. PARKER JR. u HOMAN W. WALSH u ASHTON DOVELL u MACON M. LONG u THOMAS H. WILLCOX 

FRANK TALBOTT, JR.  u THOMAS W. PHILLIPS  u ROBERT T. BARTON, JR.  u STUART T. SAUNDERS  

BLACKSTONE D.AYRES  u HON. LANGHORNE JONES  u WILLIAM ROSENBERGER, JR.  u AUBREY R. BOWLES JR.

EDWIN R. JAMES  u ROBERT E. TAYLOR  JAMES H. SIMMONDS  EDWARD R. BAIRD  u WILLIAM H. KING  

E. GRIFFITH DODSON  u C. VENABLE MINOR  WILLIAM E. WHITE  HON. u FRED W. BATEMAN  

HON. EDWARD P. SIMPKINS u JOHN D. CARR u WILLIAM C. WORTHINGTON u H. MARSTON SMITH  

WILLIAM H. WOODWARD  W. HUTCHINGS OVERBEY  C. WYNNE TOLBERT u PHILIP L. LOTZ  

JAMES A. HOWARD u HOWARD W. DOBBINS  u PHILIP M. SADLER u HON. JOSEPH E. SPRUILL JR.  

R. HARVEY CHAPPELL JR. u HON. WILLIAM T. PRINCE u WILLIAM M. BASKIN u JAMES C. ROBERTS  

WILLIAM B. POFF u WALLER H. HORSLEY u ALEX T. MAYO JR. u WILLIAM D. DOLAN III  

ROBERT H. PATTERSON JR. u WILLIAM W. ESKRIDGE u RODERICK B. MATHEWS u J. JAY CORSON IV  

PHILIP B. MORRIS u C. FLIPPO HICKS RAYMOND J. DIAZ u WILLIAM R. RAKES u HON. R. EDWIN BURNETTE JR.

KATHLEEN O’BRIEN u MICHAEL W. SMITH u ROBERT B. ALTIZER u EDWARD B. LOWRY u JOHN A.C. KEITH 

W. SCOTT STREET III u JOSEPH A. CONDO u MICHAEL A. GLASSER u BERNARD J. DIMURO  

JEANNIE P. DAHNK u DAVID P. BOBZIEN  PHILLIP V. ANDERSON u KAREN A. GOULD u HOWARD W. MARTIN JR.

MANUEL A. CAPSALIS u JON D. HUDDLESTON u IRVING M. BLANK u GEORGE WARREN SHANKS 

W. DAVID HARLESS u SHARON D. NELSON u SAMUEL H. WILLIAMS  u JOHN S. BATTLE  u GUY B. HAZELGROVE   

CHARLES E. POLLARD u JOHN C. PARKER, JR. u HOMAN W. WALSH u ASHTON DOVELL u MACON M. LONG

THOMAS H. WILLCOX u FRANK TALBOTT, JR.  u THOMAS W. PHILLIPS  u ROBERT T. BARTON JR.    

STUART T. SAUNDERS u BLACKSTONE D.AYRES  u HON. LANGHORNE JONES  u WILLIAM ROSENBERGER JR.

AUBREY R. BOWLES JR. u EDWIN R. JAMES  u ROBERT E. TAYLOR  JAMES H. SIMMONDS u EDWARD R. BAIRD

WILLIAM H. KING u E. GRIFFITH DODSON  u C. VENABLE MINOR u WILLIAM E. WHITE  

HON. FRED W. BATEMAN u HON. EDWARD P. SIMPKINS u JOHN D. CARR u WILLIAM C. WORTHINGTON  

H. MARSTON SMITH u WILLIAM H. WOODWARD  W. HUTCHINGS OVERBEY u C. WYNNE TOLBERT  

PHILIP L. LOTZ u JAMES A. HOWARD u HOWARD W. DOBBINS  u PHILIP M. SADLER  

HON. JOSEPH E. SPRUILL JR. u R. HARVEY CHAPPELL JR. u HON. WILLIAM T. PRINCE  

WILLIAM M. BASKIN u JAMES C. ROBERTS u WILLIAM B. POFF u WALLER H. HORSLEY  

ALEX T. MAYO JR. u WILLIAM D. DOLAN, III u ROBERT H. PATTERSON JR. u WILLIAM W. ESKRIDGE  

RODERICK B. MATHEWS u J. JAY CORSON IV u PHILIP B. MORRIS u C. FLIPPO HICKS 

RAYMOND J. DIAZ u WILLIAM R. RAKES u HON. R. EDWIN BURNETTE JR. u KATHLEEN O’BRIEN

MICHAEL W. SMITH u ROBERT B. ALTIZER u EDWARD B. LOWRY u JOHN A.C. KEITH  

W. SCOTT STREET III u JOSEPH A. CONDO u MICHAEL A. GLASSER u BERNARD J. DIMURO  

JEANNIE P. DAHNK u DAVID P. BOBZIEN u PHILLIP V. ANDERSON u KAREN A. GOULD  

HOWARD W. MARTIN JR. u MANUEL A. CAPSALIS u JON D. HUDDLESTON u IRVING M. BLANK  

GEORGE WARREN SHANKS u W. DAVID HARLESS u SHARON D. NELSON u SAMUEL H. WILLIAMS    

JOHN S. BATTLE  u GUY B. HAZELGROVE  u CHARLES E. POLLARD  u JOHN C. PARKER JR. u HOMAN W. WALSH

ASHTON DOVELL u MACON M. LONG u THOMAS H. WILLCOX u FRANK TALBOTT JR.    

THOMAS W. PHILLIPS  u ROBERT T. BARTON JR.  u STUART T. SAUNDERS  u BLACKSTONE D.AYRES  

u HON. LANGHORNE JONES  u WILLIAM ROSENBERGER, JR.  u AUBREY R. BOWLES, JR. EDWIN R. JAMES  u
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The Official Publication of the Virginia State Bar

Special Anniversary Edition

Past chairs of the Joint ADR Committee were recognized. Participants enjoyed lunch outside the Richmond law school.

http://www.vsb.org/site/publications/valawyer/virginia-lawyer-magazine-october-2013
http://www.vba.org/mag

