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Trends in using dispute resolution clauses in business agreements have fluctuated over the years.  
Early adopters of “standard” arbitration clauses in agreements have evolved to recent disenchantment 
with processes of arbitration that can rival litigation in cost and delay.  Mediation is now virtually a 
ubiquitous step in any litigation process.  As you think about advising your client (or your business 
law colleagues) on drafting an appropriate dispute resolution clause for their “deal document,” 
approaching the decision in these steps: 

1.  BE CLEAR WHY TO CHOOSE AN ADR CLAUSE 

Before drafting an ADR clause in a contract, review the reasons why such a clause may be 
preferable to litigation. 

A.   Avoid Delay 

In some states, the resources of both the federal and state judiciary have not been able to keep 
pace with increased case filings. The congestion has produced significant delay in the 
disposition of lawsuits, and a concomitant increase in the costs of litigation.  These costs are 
not simply attorney’s fees, but include the effects of having executives’ attention diverted 
away from their business by the distractions of intractable litigation.  The protracted discovery 
process only exacerbates the cost and delays.  But some court systems - such as both the state 
and federal courts in Virginia - have few of these problems, and may be better choices than 
arbitration at all.  If so, consider a forum-selection clause instead. 

B.  Allow Creative Settlements 

Traditional litigation, premised on an adversarial model, imposes “winner-take-all” solutions.  
Although judges can and often do actively press for settlement, the type of solutions a judge 
can impose is confined by substantive rules of traditional litigation, which do not encourage 
negotiated solutions and compromise, or the use of creative settlement options.  In other 
words, “deals” that the litigants can reach by negotiation and agreement are more likely to 
produce satisfactory settlement outcomes than those imposed on the litigants by a court or 
jury.  If this concept is attractive, then it can be readily accommodated through a mediation 
clause. 

C.  Reduce Unpredictability 

Some view courtrooms as being a “litigation lottery,” with seemingly inconsistent decisions 
based on similar situations.  This reduces predictability, the touchstone for any business.  
Using an ADR clause gives clients ways to minimize this unpredictability by increasing their 
control over the resolution of their disputes.  Recognize, however, that some believe it is a 
close race on which is more unpredictable:  a jury or a panel of arbitrators. 

D.  Preserve Confidentiality 

Civil trials, discovery, and pleadings are by and large publicly available for inspection.  
Adverse publicity can harm public relations and commercial development.  Certain business 
relationships and their problems may be better resolved outside the public eye through an 
ADR clause. 
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2.  CONSIDER IF LITIGATION MAY BE BETTER 
ADR is not a panacea for disputes.  Litigation sometimes is either necessary or best suited to the 
client’s goals.  Litigation may be more effective when: 

A. There is a need for precedent or to set an example; 
B. Your position is based on a strong legal argument; 
C. The remedy is likely to require judicial oversight or enforcement; 
D. Delay typical of litigation is advantageous; or 
E. Issues of statutory or constitutional construction are involved. 

3.  ADR CLAUSE CHOICES 

A.  Arbitration 
Arbitration is the best known and most formal process.  It involves the resolution of a dispute 
by one or more neutral private parties.  The disputants normally agree in advance on the 
procedures for the arbitration hearing, and there can be references to established rules – such 
as those promulgated by the American Arbitration Association (“AAA”) – for the arbitrator to 
follow.  At the hearing, the parties present their position in a formal way to the arbitrator or 
panel, who then announces a holding.  Although arbitrators are in theory supposed to adhere to 
objective procedural and substantive standards in making decisions, they are sometimes 
accused of resolving disputes in practice by simply “splitting down the middle.”  Generally, 
an arbitrator’s decision is binding and is very difficult to reverse on appeal. 

As the use of arbitration has grown, it has become encumbered with procedures and a culture 
that can make it almost as time-consuming and expensive as litigation.  Reports have occurred 
of problems with arbitrators who allow unchecked discovery or refuse to allow any; fail to 
move matters along promptly; do not act decisively, or rule with little coherent basis, are not 
uncommon. 

Arbitration does, however, bring finality.  Clients to whom closure is important may prefer the 
perceived certainty of arbitration. 
 

B.  Mediation 
Unlike arbitration, mediation is not a formal process in which the litigants present their 
position and the mediator adjudicates the case by imposing an outcome.  Mediators generally 
do not take a position or make specific recommendations as to outcomes.  Mediation is a less 
structured process whereby the mediator, through discussions with both sides, attempts to 
“facilitate” a negotiated solution by having each party recognize its true needs as well as 
those of the other parties.  Conceptually, mediation seeks a settlement through enabling parties 
to see their dispute from the perspective of their “interests” rather than their “rights.” 
Because mediation is premised on cooperation, mediation is more problematic in disputes 
where there is a wide gap between negotiating positions.  Similarly, mediation is unlikely to 
be productive if the dispute rests on extremely divergent interpretations of the facts. 
To respond to a desire for more “direction” from the mediator in a dispute, parties may seek 
the mediator to adopt what is commonly referred to as a “evaluative” rather than simply 
“facilitative” mode of mediation.  Simply put, in this style of mediation the parties want the 
mediator to go beyond helping the parties identify their own interests and possible solutions, 
and provide the mediator’s sense of the relative strengths, weaknesses, likely outcomes, etc. as 
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to each side’s position.  Some mediators, perhaps former judges, more naturally incorporate 
this as part of their typical approach to mediation. Other mediators are philosophically 
opposed to taking a significant evaluative role, believing it detracts from their ability to act 
neutral and help the parties control their own settlement outcomes.  The question of whether 
an “evaluative” style of mediation is desired should be considered and either considered for 
inclusion in the clause, or noted as something to be discussed by the parties before mediation 
begins, and perhaps discussed in the mediator-selection process as well. 

C.  Mini-Trial 
A mini-trial is a mock trial voluntarily conducted by the parties.  Instead of a jury and judge, 
the presentation is typically made to a three-person panel, consisting of a neutral third party 
selected by the parties, and a representative of each of the parties who was not involved in the 
underlying dispute.  The parties establish the procedures for conducting the mini-trial and 
usually present an abbreviated version of the case.  The parties can also agree to conduct 
limited discovery or exchange information in preparation for the mini-trial.  If the panel 
member representatives of the parties do not reach settlement after the mini-trial, they can ask 
the neutral for her assessment of the case.  Further settlement negotiations occur, which if 
unsuccessful, may (at the prior election of the parties) lead to a binding resolution being 
imposed by the neutral.  This procedure is particularly useful where the case rests on different 
interpretations of fact rather than of law alone. 

Advantages include the fact that the mini-trial preserves business relationships.  By involving 
the clients, particularly corporate executives, it returns the responsibility for resolving disputes 
to senior executives, who are often better qualified than lawyers to negotiate a mutually 
advantageous business solution.  Finally, the mini-trial can offer a range of settlement 
opportunities far broader than the limited remedies of a jury and judge. 

Among the disadvantages of a mini-trial is the risk that some parties, knowing that the mini-
trial may not foreclose any options, may not bargain seriously and instead use the mini-trial as 
a means to learn the other side’s case.  If mini-trials are used simply as another discovery tool, 
they will only exacerbate the costs of litigation.  This explains why parties may elect to opt for 
a binding second stage component to the mini-trial. 

D.   Summary Jury Trial 

Trials often occur because both sides have different views on how a jury will assess the case.  
This is particularly true where facts are not at issue, but the amount of damages are, or where 
subjective legal terms, such as “due care,” “commercial reasonableness,” or “bad faith,” 
must be resolved by a jury. 

A summary jury trial involves an abbreviated presentation of the case to an advisory jury 
drawn from the court’s actual jury pool.  Summary jury trials are expressly allowed in both 
federal and Virginia state courts.  Jurors are not told the trial is not “real.”  Typically, each 
side has a limited amount of time, usually less than a day, to describe the evidence as well as 
make arguments to the jury.  The jury then returns an advisory verdict.  In most instances the 
parties and their attorneys are allowed to discuss with jurors their impressions of the case.  A 
summary jury trial is often held on the eve of trial as one last effort to force a settlement.  If 
the parties fail to settle, the case goes on to trial. 
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E.  Economical Litigation Agreements 

A new concept is just being rolled out this year that attempts to provide clients with a hybrid 
combination of litigation and arbitration, designed in such a way as to reduce costs while 
allowing the parties to proceed to have their dispute decided by a judge.  Designed by a former 
trial judge, now in practice in Boston, in conjunction with the CPR Institute from New York, 
an ADR provider, an ELA embodies contractual language that will limit the scope of 
discovery in order to put a cap on what has become one of the most egregious expense drivers 
in current litigation, particularly e-discovery.  The model agreement was developed with 
substantial input by in-house counsel from Fortune 500 companies, and the core concept 
appears to be the use of an arbitrator to enforce a discovery contract.  By committing both 
parties to limited discovery, and taking that issue entirely out of the view of a judge, the 
concept is that the “litigation pre-nup,” as the ELA is being colloquially described, will 
combine the best benefits of both arbitration and litigation and deliver at a genuinely more 
economical cost.  How courts will respond to enforcing these ELA’s is an interesting question.  
Judges typically will respond liberally to enforcement of any aspects of a dispute that the 
parties can show the court has been agreed to be reserved for arbitration.  That concept may, 
however, create friction in a court where one side attempts to argue that the agreement is 
ambiguous on what discovery disputes are to be reserved for the arbitrator, or that one party is 
attempting to take an unreasonable position that will on discovery in the arbitration that will 
deprive the court, who has to make the ultimate ruling on the merits, of the necessary 
information that “fairness and justice requires.”  While courts generally resist attempts by the 
party to limit their powers in cases that come before them, my experience has been that judges 
really see discovery disputes as a major distraction in most litigation, and might welcome the 
opportunity to turn the discovery matters over to an arbitrator as the parties have agreed, rather 
than send it to a federal magistrate judge, as is now typically done, or handle it themselves. 

4.  DRAFTING THE RESOLUTION CLAUSE 

The best time to agree on a sensible way to resolve a future dispute is when parties are negotiating 
their business agreement, before any dispute has arisen.  Once disputes erupt, it can be much more 
difficult for parties to agree about anything.  If you have made the decision to incorporate a 
clause, how do you implement it in writing? 

A.   Should You Use A Multistep ADR Procedure?  A multi-step approach can reincorporate 
negotiations between the parties.  For example, the multi-step can involve an initial 
negotiation phase between executives with decision-making authority, who are either at a 
higher level than the personnel involved in the dispute, or who were otherwise uninvolved in 
the factual background that led up to the dispute.  A second phase after executive negotiation 
is mediation.  I suggest consideration of a multi-step ADR scheme with three sequential stages 
of dispute resolution: 

• A Negotiation Phase between executives with decision-making authority who are at a 
higher level than the individuals involved in the dispute. 

• A Mediation Phase to facilitate settlement by employing a skilled neutral, not to 
impose a solution, but to assist the parties in reaching agreement. 
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• A Final Binding Arbitration Phase in case the non-binding phase produces no 
settlement. 

- or - 

• Litigation (with a venue-selection clause) if the non-binding phase produces no 
settlement and private binding arbitration is not selected. 

B.  Should You Incorporate The Rules And Lists Of Mediators Or Arbitrators From An 
Established Organization?  Parties to a business agreement sometimes think they want “off 
the shelf” dispute resolution procedures rather than customizing the detailed rules in the 
contract itself.  Many prefer to incorporate by reference procedures in which they have 
confidence.  There are several well-known national organizations that have established rules to 
guide mediation or arbitration, as well as maintenance of lists of possible mediators and 
arbitrators.  There are numerous organizations that for an administrative fee, typically based 
on the size of the dispute will “administer” ADR, i.e., facilitate the logistics of scheduling, 
neutral selection and other administrative matters.  Other groups, such as the CPR Institute for 
Dispute Resolution (“CPR”), emphasizes “non-administered” ADR, i.e. once the neutral is 
selected, it becomes his or her responsibility to handle administrative matters (such as 
arranging meeting dates and locations) in consultation with the parties. 

C.  Should You Pre-Specify A Specialized Type Of Neutral?  Selection of the right neutral who is 
well qualified to conduct a particular ADR proceeding may be crucial to ADR success.  The 
AAA maintains an extensive list of persons throughout the United States, typically practicing 
lawyers but often including retired executives and lawyers.  JAMS and CPR also maintain 
their Panel of Neutrals, a much smaller number of persons, consisting of a limited number of 
leaders of the bar, including eminent former judges and legal academics, who are qualified to 
serve as neutrals in significant disputes and who are familiar with CPR model procedures.  In 
addition to panels of generalists, there are panels of leading experts in construction, 
environmental, financial services, franchise, insurance, technology and trademark disputes. 

5.  WRITING THE RIGHT ADR CLAUSES – KEY POINTS 

A.   Avoid Reflexive Boilerplate.  Clients often negotiate the business essentials of a deal, and then 
think of inserting a “boilerplate” ADR clause as the deal and documents are closing.  One 
size ADR clause does not fit all, and a “standard form” creates real risks of problems in the 
future.  Use thoughtfully drafted ADR clauses. 

B.  Consider Optional Clauses To Protect Rights.  Concerns sometimes arise that one party will 
try to avoid the agreed ADR procedure and win a “race to the courthouse.”  Consider a clause 
to “back-stop” ADR with an action to protect venue or for provisional relief to maintain the 
status quo pending ADR resolution.  Clauses may also be drafted to address specific needs, 
such as to toll a statute of limitations, to continue performance pending ADR use, to preserve 
rights of termination or performance, etc. 

C.  Legal Concerns With ADR Clauses 

(i.) Enforceability.  Properly drafted ADR agreements, especially arbitration clauses, 
generally are specifically enforceable in U.S. courts and in the courts of many other 
industrial nations.  Although several lower courts have enforced agreements to mediate 
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future disputes (see AMF Inc. v. Brunswick Corp., 621 F.Supp. 456 (E.D.NY 1985), it is 
not certain that agreements to negotiate or conduct a non-binding ADR proceeding will be 
specifically enforced by the court. 

(ii.) Confidentiality.  Maintaining the confidentiality of information disclosed and positions 
taken in the course of dispute settlement negotiations, mediation or arbitration procedures 
is a common concern.  ADR agreements should be drafted to provide contractual 
assurance of confidentiality.  In addition, mediation proceedings are facilitated settlement 
negotiations and as such are entitled to the protection accorded by Rule 408 of the Federal 
Rules of Evidence and state counterparts.  The legislatures of most states have enacted 
statutes broadening that protection for mediation. 

D.  Discovery In ADR.  ADR procedures can incorporate streamlined discovery to enable the 
parties to assess their respective positions.  The informal exchange of relevant documents and 
information is common in both binding and non-binding ADR.  The neutral or ADR tribunal 
can play an important role in facilitating discovery.  Depositions of key witnesses may occur 
in the preparatory phase of arbitrations, and parties can jointly consult with the mediator to 
establish a discovery schedule.  Absent agreement to do discovery, however, it may not be 
compelled in a non-binding process. 

Your client will likely benefit from having a clear structured process and schedule to the 
arbitration, beginning with pre-hearing discovery, if any; an exchange of pre-hearing briefs; 
post-hearing briefs; and decision deadlines by the arbitrator(s).  No client wants an arbitration 
to drag on when outside counsel and arbitrators are being paid by the hour, and the discipline 
of setting up the structure at the outset is important.  There is no right to discovery in 
arbitration, and often avoidance of the cumbersome discovery process from litigation is an 
important reason why arbitration was chosen in the first place.  At the same time, it may be 
from your client’s perspective that you need a modest amount of discovery, whether an 
exchange of documents, key depositions, or the like.  Attempts to reach agreement on this with 
the other side should first be pursued, and failing that, seek early direction and rulings sought 
from the arbitrator. 

6.  GETTING DOWN TO DETAILS:  SOME NUTS AND BOLTS 

A.  Mediation 

(i.) Voluntary and non-binding process. 

(ii.) Parties may withdraw at any time after the first session. 

(iii.) Neutral and impartial mediator. 

(iv.) A business executive authorized to negotiate a resolution must attend unless excused.  
Each party may be represented by more than one person, e.g., a business executive and 
an attorney. 

(v.) Expeditious management.  Each representative will make every effort to be available 
for meetings. 
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(vi.) Parties refrain from litigation during  mediation, insofar as they do not  prejudice their 
legal rights. 

(vii.) Unless otherwise agreed, the mediator will be disqualified as a witness, consultant or 
expert in any pending or future investigation, action or proceeding related to the 
subject matter of the mediation. 

(viii.) Unless otherwise agreed, the mediator shall not serve as an arbitrator. 

B.  Arbitration 

(i.) Characteristics Of Arbitrator.  Selection of a well-qualified arbitrator or panel 
possessing managerial skills and determined to expedite the proceeding is perhaps the 
single most important factor in assuring a proceeding that is both fair and efficient.  Do 
you want someone with specific experience in your clients industry or a specialized 
area of law?  If so, say so. 

(ii.) One Arbitrator Or Three?  The proceeding is likely to be significantly more 
expeditious and economical if the parties select one arbitrator rather than three.  In 
large cases some parties may have greater confidence in a panel of three arbitrators.  
Party-appointed arbitrators should be required to be independent and impartial. 

(iii.) Arbitrator Selection.  The parties may want first an opportunity to select an arbitrator 
or panel on their own.  If they fail to agree, however, some provision should be drafted 
to deal with impasse. 

(iv.) Arbitrate All Or Certain Disputes?  Some attorneys favor provisions that are limited 
to certain kinds of disputes or disputes involving less than a stipulated sum;  however, 
such limitations may give rise to arbitrability defenses and thus breed litigation.  They 
should therefore be used with caution. 

(v.) Place Of Arbitration.  It is desirable to designate the place of arbitration in the 
arbitration clause, recognizing that the place can be changed thereafter by mutual 
agreement. 

(vi.) Punitive Damages.  The availability of punitive damages in arbitration may rest on the 
parties’ express agreement.  If the parties wish to preclude the arbitrator(s) from 
awarding punitive damages or other damages in excess of compensatory damages, the 
arbitration agreement should state that the arbitrator(s) are not empowered to award 
such damages and that the parties waive the right to recover such damages. 

(vii.) Pre-Award Interest.  If the parties agree, the arbitrator(s) may award interest, 
including pre-award interest.  However, if the parties wish to ensure that pre-award 
interest will be awarded, it is advisable to so state in the arbitration clause.  It is also 
advisable to specify the method of computation of such interest. 
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(viii.) Written “Reasoned” Opinions.  The parties may want a clause providing that “All 
awards shall be in writing and shall state the reasoning on which the award rests unless 
the parties agree otherwise.”  If the parties prefer a “bare” award, they may so provide. 

(ix.) Governing Law And Preemption.  If the parties wish to have the law of a particular 
jurisdiction govern as to substantive matters, they should provide in their agreement 
that the law of that jurisdiction, inclusive or exclusive of its conflict-of-laws rules, 
shall govern as to the merits of the dispute.  The Federal Arbitration Act, 9 U.S.C. § 1-
16 (“FAA”), governs arbitration agreements in contracts involving interstate or 
international commerce and supplies various rules for arbitration proceedings unless 
the parties specify otherwise.  In Volt Information Sciences, Inc. v. Board of Trustees 
of the Leland Stanford Junior University, 489 U.S. 468 (1989), the Supreme Court held 
that the FAA did not preempt application of contrary provisions of state arbitration 
law.  The arbitration clause can provide that the arbitration will be conducted under the 
FAA to the exclusion of state laws inconsistent therewith or which would produce a 
different result.  The United States Supreme Court more recently has ruled that 
challenges to the validity of a contract containing an arbitration clause are to be 
decided by the arbitrator.  Conversely, a claim that only the arbitration clause itself is 
void is to be determined by a court.  Buckeye Check Cashing, Inc. v. Cardegna (2006), 
ended the debate about the interplay between the judiciary and arbitration forums in 
challenges to agreements with arbitration clauses, and establishes the supremacy of this 
area of law. 

(x.) Discretion Of Arbitrators.  The traditional rule is that the discretion of arbitrators as to 
the basis on which they make their ruling is very broad, and rests on largely non-
reviewable principles of what is equitable.  It may be, however, that your client’s side 
of the case has strong legal arguments that would in a court of law favor the outcome 
towards your side.  If that is the case, then you should consider reaching agreement 
with the other side as far as requiring the arbitrator’s decision to be in accordance with 
a particular body of law, just as a court would do.  This is sometimes specified in the 
arbitration clause of a contract from the outset, but if not, it is worth considering before 
you embark on the arbitration process.  If you do have such an agreement, then you 
should certainly insist on a written opinion providing the basis for the arbitration 
ruling.  Without a written opinion, you have no assurance that the arbitrators did as 
they were directed to do.  Even though the written opinion may not be reviewable by a 
court, the discipline of requiring the arbitrator to provide one is more likely to ensure 
your client with a reasoned ruling, if you decide at the outside that such an approach 
tactically favors your client’s position in the case. 

(xi.) Judicial Review Of Arbitration Awards.  The grounds for vacation of an arbitration 
award normally are limited to arbitrator misconduct, partiality, corruption and the like.  
(See Section 10 of the FAA and state counterparts.)  Most parties opting for arbitration 
consider the finality of the award a major advantage.  The rare arbitration agreement 
will provide for an appeal to an appellate arbitration tribunal.  In past years, 
agreements permitting court review of arbitration rulings were not uncommon, but the 
United States Supreme Court has recently ruled that §§10 and 11 of the Federal 
Arbitration Act provide the exclusive grounds for vacating and modifying arbitration 
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awards for parties seeking expedited review under the FAA.  In Hall Street Associates, 
L.L.C. v. Mattel, Inc., 552 U.S. 576 (2008), the Supreme Court held that contractual 
arbitration agreements providing for judicial review broader than the grounds in the 
FAA are not enforceable under the FAA.  Rather, when the FAA is invoked, a court 
"must" confirm an arbitration award unless it finds that one of the grounds set out in 
§§10 and 11 for vacating or modifying awards is applicable. 

In other words, Hall Street has all but eliminated the ability of parties to have judicial 
review or appeal of court rulings for such things as failure to follow the law that the 
parties designated as binding in their arbitration agreement.  Instead, some ADR 
organizations offer a non-court type of appellate review, and given the recent trend 
away from judicial review, this may be the only effective option for review.  So, if you 
want judicial review, you should take time to explore the non-court options and 
provide for such review in any arbitration agreement.  As noted in (xvi) and (xvii) 
below, the Court has taken a steady stream of arbitration challenges in the past decade.  
Although the justices have divided narrowly on some issues, their decisions have 
generally been pro-arbitration. 

(xii.) Statute Of Limitations.  Statutes of limitation typically relate to the commencement of 
actions in court and their application to an arbitration proceeding may well be at the 
discretion of the arbitrator.  It is advisable, therefore, either to provide in the arbitration 
clause that the statute of limitation of a particular state will be deemed to apply or to 
establish a specific time limitation on the commencement of an arbitrated proceeding. 

(xiii.) Arbitration Variations.  Several variations of the basic arbitration concept have 
become popular.  In “final offer” or “baseball” arbitration each party submits a final 
offer amount and the arbitrator or tribunal must make an award in either amount.  In 
“bounded” or “high-low” arbitration the parties agree that the respondent will pay 
damages within a specified range and that an award outside that range will be modified 
accordingly. 

(xiv.) Clauses To Discourage Adjudication.  One way of encouraging parties to resolve their 
dispute by non-adjudicative means and of discouraging litigation or even arbitration is 
to include in the contract language empowering the judge or arbitrator to require the 
losing party to reimburse the prevailing party, wholly or in part, for legal fees and 
other expenses incurred by that party in the litigation or arbitration.  A variation would 
be to limit reimbursement of the prevailing party to the amount of fees and expenses 
incurred by the losing party.  For example, rules can empower the arbitrators to 
apportion the costs of arbitration, including attorneys’ fees, among the parties in such 
manner as the arbitrators deem reasonable. Another technique is to provide that if one 
party declines the other’s best offer in non-binding ADR and initiates arbitration or 
litigation, the outcome of which is not significantly more favorable to that party, it 
shall pay the other party’s cost of the arbitration or litigation. 

(xv.) International Arbitration:  In addition to the AAA and CPR, there are a number of 
well-established international arbitration organizations with their own rules, 
procedures and arbitrators.  The most recognized of these include the International 
Chamber of Commerce (also known as the Court of International Arbitration) and the 
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London Court of International Arbitration.  In a “non-administered” context, parties 
can incorporate the rules of the United Nations Commission for International Trade 
Law (“UNCITRAL”). 

(xvi.) How about Class Actions?  When parties have not agreed to arbitrate their disputes, 
they cannot be forced to arbitrate.  This is hardly a surprising conclusion, and the 
critical importance of consent to arbitrate disputes is a well-accepted feature of 
arbitration jurisprudence around the world.  The U.S. Supreme Court’s April 27, 2010 
decision in Stolt-Nielsen S.A. v. AnimalFeeds International Corp., No. 08-1198,2010 
WL 1655826 (U.S. Apr. 27, 2010) applies this fundamental precept in what has 
become a highly controversial context - namely, to “class action” arbitration.  In Stolt-
Nielsen, the Court held that where an arbitration agreement is silent on the question of 
whether class arbitration is authorized, the parties’ consent to class arbitration may not 
be inferred absent evidence of the parties’ intent or a governing rule of law authorizing 
that inference. 

(xvii.) Be Careful In Consumer and Employment Contract Matters:  The Supreme Court 
has agreed to decide next term whether a class action ban in a cell phone arbitration 
agreement is unconscionable -- one of the hottest issues in arbitration.  Major financial 
reform legislation, which would give government agencies the power to ban or limit 
mandatory arbitration agreements, is pending in Congress. 

7.  ONE LAST THING:  DUE DILIGENCE ON NEUTRALS 

The single most important aspect of any arbitration is the choice of your arbitrator.  You should 
always undertake a thorough background investigation of possible arbitrator candidates.  Unlike 
the situation with judges, where you often have no choice, but at least can read their published 
opinions, your research on arbitrator candidates must necessarily be more creative.  If the 
proposed arbitrator comes from an organization, you will get biographical and other CV-type 
information, but you want to drill down beyond that to find out about personality characteristics, 
possible leanings in a case such as yours, and performance in other arbitrations if possible.  Call 
on your friends and colleagues in various bar organizations to give you confidential comments on 
proposed arbitrator candidates.  Retain a database of information of what you gather so that you 
can serve as a resource for other lawyers when engaging in a similar search.  There is no black and 
white set of guidelines on what choice works best for a particular dispute or case, but this is the 
time to think carefully about the kind of criteria (background experience; decisiveness; 
intelligence; etc.) that most benefits your client’s cause. 

 
 

D.A.R. 

99999.000311 EMF_US 31290430v3 


